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MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
(Airlines) 


MONDAY, MARCH 12, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:30 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler, Rogers, Quigley, Keating, and 
McCulloch. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The Cuarrman. The subcommittee will come to order. 

Our first witness this morning is Stanley D. Weiss, North American 
Airlines, together with his counsel, Hardy K. Maclay. 

Will you step forward, Mr. Weiss and Mr. Maclay, and give your 
names to the stenographer ? 


TESTIMONY OF STANLEY D. WEISS, ACCOMPANIED BY HARDY K. 
MACLAY, COUNSEL, NORTH AMERICAN AIRLINES 


Mr. Weiss. My name is Stanley D. Weiss, North American Airlines. 

Mr. Mactay. My name is Hardy K. Maclay. 

The CHarrman. You may proceed. 

Mr. Weiss. Mr. Chairman, I appreciate the opportunity to testify 
here today. I live in Los Angeles, Calif. I am one of four founders 
and coowners of the independent airline system known as the North 
American Airlines group. 

We have our home offices, central operations, and a complete mod- 
ern maintenance base in Burbank, Calif. North American Airlines 
provides aircoach service between New York and California via 
Chicago and via Washington and Dallas, Tex.; and between New 
York City and Miami, Fla. 

Our organization reg the first coast-to-coast low-cost aircoach 
service in the United States. That was 10 years ago. There was no 
aircoach service offered in the United States prior to our introduction 
of the idea. 

Since then we have led the way in lowering coach fares. The rest 
of the industry has belatedly followed our leadership. Thus both 


639 





640 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


the poe and the industry have benefited by our competition. The 
public interest has been served by the new ideas which competition 
always stimulates if it is allowed to function as it should in our free 
economy. 

The Cuatrman. I believe the chairman of the CAB, Mr. Rizley, 
said the other day that there was considerable dispute as to who 
pioneered on the subject of aircoach. 

Mr. Weiss. As I recall his testimony, he said there was some dis- 
cussion pro and con. He did not care to answer the question, but so 
far as I know, I know as an absolute fact our company had the first 
coast-to-coast aircoach fare in the United States. We started flying 
it for $99. 

The Cuatrman. Did any other airline have any other trave] other 
than coast to coast ? 

Mr. Weiss. No, sir. The first airline—— 

The Cuarrman. In your statement you limited it to coast to coast. 

om Weiss. That is right; that is where we began to fly; that is 
right, sir. 

The Cuarrman. When did you first inaugurate aircoach service? 

Mr. .Wetss. We began our operations—our first flight was in Janu- 
ary or February 1946. 

The Cuarrman, You say there was no airline, coast to coast or other 
wise, that is, domestic airline, that had aircoach service prior to Janu- 
ary or February of 1946? 

Mr. WeEtss. Bivens later than that, sir. Capital Airlines—— 


The Cuarrman. The answer is “No”? 
Mr. Weiss. Yes, sir; the answer is “No.” 


aa CuatrMan. They did not inaugurate it until much later than 
that? 

Mr. Weiss. That is correct. 

The Cuarrman. The others? 

Mr. Wess. That is correct. 

The Cuarrman. All right, sir. 

Mr. McCutiocn. Was that aircoach service which you inaugurated 
a certificated service or service pursuant to authority under law or 
rule or regulations—pursuant to law ? 

Mr. Wess. Yes, sir. We were operating under an exemption of the 
Civil Aeronautics Act of 1938 under which we began our operations. 

Mr. McCutxocn. Well, to pinpoint the question, when you began 
your first aircoach service in 1946, I believe you said it was—— 

Mr. Wess. Yes, sir. 

Mr. McCuttocu. That was pursuant to legal authority of the Fed- 
eral Government ? 

Mr. Wess. Under the Civi] Aeronautics Act. 

Mr. McCutxocn. And in violation of no then existing law, rule, or 
regulation ¢ 

Mr. Wetss. That is correct. 

Mr. MoCuttocn. Was that a regular service? 

Mr. Weiss. Beg your pardon ? 

Mr. McCuttocu. Was that a regular scheduled service or was that 
a contract, irregular service ? 

Mr. Wess. Well, actually we were not operating on a scheduled 
service at that time. 
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Mr. Rocers. North American was not operating in 1946, was it? 

Mr. Weiss. No, sir; North American was not. 

Mr. Rocers. What company was it you were connected with? 

Mr. Weiss. At that time it was Standard Airlines. 

Mr. Rogers. Standard Airlines? 

Mr. Weiss. Yes, sir. 

Mr. Rocers. Did the Standard Airlines have a certificate or was it 
under the exemption features? 

Mr. Weiss. It did not have a certificate, sir. It was not necessary 
to have a certificate under the Civil Aeronautics Act at that time. 

Mr. Rocers. When was the North American Co. organized ? 

Mr. Werss. We organized the North American Eo. in 1950—the 
present management. 

Mr. Rogers. Before then, how many other companies had you been 
connected with that had certificates? 

Mr. Stranparp. One, Standard Airlines. 

Mr. Rocers. Standard Airlines? 

Mr. Wetss. Yes, sir. 

Mr. Rocers. Was there a combination of the Standard with other 
people in service before 1950 that has been given by North American? 

Mr. Weiss. I do not quite understand your question. 

Mr. Rogers. Who organized the North American Co. ? 

Mr. Wess. My associates and myself. 

Mr. Rogers. o are your associates ? 

Mr. Weiss. Mr. James Fischgrund, who is my partner in Standard 
Airlines, a Mr. Ross Hart and Mr. Lewin of Viking. 

Mr. Rocers. Mr. Who? 

Mr. Wetss. Lewin. 

Mr. Rogers. Had all of these people that went in with you to 
organize the North American Airlines—had they been connected with 
lines of similar operations ? 

Pe Wretss. Mr. Lewin and Mr. Hart were connected with Viking 
irlines. 

Mr. Rogers. And they got together then and brought the American 
into operation ? 

Mr. Wetss. North American, you mean? 

Mr. Rocers. North American. 

Mr. Wess. Yes, sir. 

Mr. Rogers, Then what happened to these companies? 

Mr. Weiss. Those two companies had their letters of registration 
revoked by the Civil Aeronautics Board for flying too much. 

Mr. Roaers. Had them revoked ? 

Mr. Weiss. For flying too much, offering too much service to the 
public for too little money. 

e CHarrman. Go ahead with your statement. 

Mr. McCouttocn. Just one moment, Mr. Chairman. I am unclear 
yet about the corporation set up. Is the North American Airlines a 
single corporation ? 

Mr. Wetss. No, sir. 

Mr. McCu.ttocx. How many—well, I take it—— 

_ Mr. Weiss. North American Airlines itself is a separate corpora- 
tion. North American Airlines group is a group of companies. 
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Mr. McCutiocn. What are the individual members of the group 
to which you refer ? } bi) aatn . 

Mr. Weiss. All right, sir. North American Airlines is an air 
carrier. 

Mr. McCutzocu. It is a corporation under the laws of what State! 

Mr. Weiss. It is incorporated under the laws of North Carolina. 
There is Trans-National Airlines which is incorporated under the 
laws of the State of Washington. \ 

Mr. McCutxocn. Is its stock owned in whole or in major part by 
the first corporation that you named ? 

Mr. Weiss. No, sir. fk 

Mr. McCuttocu. Is any of the stock owned by the first corporation 
that you named, the North American Airlines? 

Mr. Weiss. That case is being litigated in the court at the present 
time. I would care not to go into whether or not the stock is owned 
by any of the other corporations. 

Mr. McCuttocu. Of course, Mr. Chairman, I have no desire to go 
into any matter that is pending in the court. I am not familiar with 
the litigation. I was just trying to get a background so that I could 
at least try to intelligently understand the testimony that you are giv- 
ing and are about to give. 

would like to know just the whole corporate structure, so that I 
will not be wandering around in a fog all morning. 

Mr. Weiss. All right, sir; perhaps, if I can defer to Mr. Maclay, 
our counsel here in Washington, he might be able to clear that up, if 
that is satisfactory with the chairman. 

The Cuatrman. Go ahead, Mr. Maclay. 

Mr. Mactay. The two carriers that were mentioned, Standard and 
Viking Airlines, are corporations and they started operating in late 
1945 and early 1946. They engaged in coach operations. 

The first named, Standard, was owned by Mr. Fischgrund and Mr. 
Weiss. Viking Airlines was owned and operated by Mr. Lewin and 
Mr. Hart. 

Each of those two carriers was put out of business by the Civil 
Aeronautics Board, in an enforcement proceeding in which the Board 
found that they had flown too many flights under the Board’s irreg- 
ular air carrier regulations. 

After that, those two carriers were out of business. 

Mr. Weiss, Mr. Lewin, Mr. Fischgrund and Mr. Hart, became inter- 
ested in the North American Airlines group; and that is the group 
that is operating today in aircoach service. 

That aw consists of the following: North American Aircoach 
System, Inc., is a corporation, which is owned—the stock of which is 
owned by the four persons whose names I have mentioned, in equal 
parts. That company sells tickets to the public and performs adver- 
tising services for the North American Airlines group or North Amer- 
ican Airlines system. 

The four partners that I have named own aircraft. Those aircraft 
they lease to each of five carriers. The five carriers—— 

Mr. Keattnea. Each of five what? 

Mr. Mactay. Each of five carriers. Each of the five carriers has 
operating authority from the CAB as an irregular air carrier. As a 
group the carriers operate in such a way that although the individual 
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carriers attempt to maintain the irregularity that the Board’s regula- 
tions provide for individual carriers, nonetheless since all operate on 
different days, generally speaking, and they sell their transportation 
through the same agency, by going to that agency you are able to 
secure a flight between the points where these carriers operate any day. 

So that in that sense the group offers a regular service to the public. 
That is the corporate setup. 

Mr. Kearttne. There are five of those? 

Mr. Mactay. Yes. 

Mr. Keatine. They are all owned by the same — 

Mr. Mactay. That question is a question—one of the few questions 
that is in issue in a case in court. And for that reason we would rather 
not discuss it. 

We have taken the position in the case that those carriers are owned 
by other people than the four individuals—by the presidents of those 
companies. But that is a litigated question and I would rather not 
go into that particular question. 

Mr. Rogesrs. Is that case out in California? 

Mr. Mactray. No, that case is now in the Court of Appeals here in the 
District of Columbia and it is there on a petition to review the order 
of the CAB, which would put this entire operation out of business, 
the main violation being that they have done things which enable 


them to offer the public a regular service. 
Mr. Rogers. That is on the issue of whether or not the North Amer- 
ican and these people together have gotten a regular service ? 


Mr. Mactay. That is correct. 

Mr. Rogers. That is the matter that is in litigation ? 

Mr. Macray. That is correct. 

Mr. Rogers. In the District here? 

Mr. Macray. That is correct. 

The CHarrman. Would you be willing to submit a chart for the 
record—— 

Mr. Macuay. Yes, sir. 

The CHartrman. Showing these various ownerships so far as you 
care to? 

Mr. Macray. Yes. 

_ The Cuamman. Indicating that North American is sort of a hold- 
ngeny I suppose; is that it? 
r. Mactay. We will submit a chart which sets it all out. 

(The financial and corporate structure information supplied ap- 
pears on p. 681.) 

Mr. McCutxocn. Could I ask one more question, Mr. Chairman ? 

Then do I understand from all of your statements, Mr. Maclay, that 
by reason of this relationship, whatever it is, whether it is an inte- 
grated corporation in which North American Airlines is the boss of 
them all, that I can call a central office and get transportation to Los 
Angeles or whatever your terminus is on the west coast, any one of 5 
days out of the week ? 

Mr. Mactay. So far as the public or any member of the public is 
concerned, what you do is call the number in the telephone book which 
is for North American Airlines, or North American Aircoach System 
and you will be handled exactly as though it were a regular certi icated 
carrier. 
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Mr. McCutxocn. And in effect then, this group, whatever it may be 
called or whatever its legal a finally determined to be, is in 
effect now offering to the public amounts to scheduled service on 
a basis of five trips a week, we will say, transcontinental trips? 

Mr. Mac tay. It is offering five trips, you say ? 

Mr. McCoutiocn. That is right, five trips. : 
Mr. Mactay. One or the other of the carriers will furnish a tri 
every day and possibly more than one trip a day. Those trips will 
all be sold through North American Aircoach System, Ince. ; 

Mr. McCutxocu. Well, then, I would amend my question: This 
group is in position to and is offering service to the public which would 
result in at least five transcontinental trips a week ? 

Mr. Mactay. We have admitted that in the enforcement case, yes. 

The Cuarrman. How many planes have you got? 

Mr. Mac tay. Eight. 

The Cuarrman. All told? 

Mr. Mactay. We have six DC—4’s and two DC-6-B’s and one DC-3. 

Mr. Keatine. You mean all of the various companies have that ? 

Mr. Mactay. Yes; I mean the entire operation is eight aircraft, plus 
one DC-3. 

Mr. Keattne. What was the nature of the order made by the CAB 
which you are reviewing in the courts? 

Mr. Mactay. The order of the CAB found that this group had— 
the different carriers had used a common ticket agent in the sale of 
their air transportation, which was a violation of a regulation of the 
Board. It found that the carriers—each of the carriers accepted 
tickets which were written in the name, not of that particular carrier, 
but of one of the other carriers or were exchange orders. 

Those regulations were adopted by the Board as part of its plan to 
eliminate the entire nonscheduled air carrier industry and to prevent 
further development of aircoach operations, which I cover in my pre- 
pared statement when I am through with this. 

Mr. Keating. You mean that is your contention—— 

Mr. Mactay. That is my contention. 

Mr. Keatrne. Of what their aim was? 

Mr. Mactay. Whether that is true will depend in good part on my 
statement when I give it. It is my position and it is our position that 
the Board deliberately, fully intending to do so, knowing exactly 
what it was doing, undertook to prevent any carriers from giving air- 
coach service; it undertook to destroy the entire nonsched air 
carrier industry. 

Mr. Rocrers. Was that the decision that was unanimous by the CAB 
in which it said that North American violated—willfully violated 
all of the regulations? 

Mr. Mactay. No, sir. The plan that I refer to is a plan that came 
into existence in about May or June of 1948, and which was carried 
out step by step from that date forward until today. There is not 
any aircoach service given by the nonscheduled carriers a I 
believe, the North American system, the Sky Coach system, which all 
told I think their revenues in 1954 were about $17 million and prob- 
ably less last year. : 

Mr. Rogers. Are there not other people in this nonscheduled busi- 
ness, other than the associates here together in the North American 
Airlines—are there not? 
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Mr. Mactay. No, sir; there is no other aircoach service given be- 
cause under the Board’s regulations the way they are interpreted by 
the Board, it is impossible as the Board well knew when it adopted 
the regulations, to furnish aircoach service, Consequently, there is 
no one left furnishing aircoach service in the nonscheduled industry 
—- substantially the North American group. 

r. Keating, You are complaining, obviously, of the decision of 
the CAB. Am I not correct? 

Mr. Macuay, Not entirely. We are complaining of an entire pro- 

am of this agency to eliminate a whole segment of an industry. 

e happen to have been—— 

Mr. ting. What you contend are the errors in CAB decisions— 
your statement will deal with that ? 

Mr. Mactay. Not entirely. I am complaining—we are complain- 
ing not of a particular decision; we are complaining of an entire 
program of a Government agency to eliminate an entire segment of 
an industry and to take over the business developed by that competi- 
tive segment of the industry and to give it to the grandfather car- 
riers who got their certificates in 1938. I believe my statement will 
support that 100 percent. 

r. Keatine. I have no reason to question your statement because 
I have not heard it or read it. But I do not see how we can appraise 
the merits of the statement very well if you decline to tell us any- 
thing about your corporate structure. 

Mr. Mactay. The entire case will be based on material other than 
the North American situation today and other than anything in the 
case pending in court. This all took place earlier. 

The Cuarman. Go ahead with your statement. 

Mr. Maerz. May I ask this question? I think you have indicated, 
Mr. Maclay, that North American system consists of eight planes at the 
present time. Is that right, Mr. Maclay ? 

Mr. Macray. Yes 

Mr. Materz. Eig) t planes? 

Mr. Macray. Yes. 

Mr. Maerz. What is the total number of planes in domestic trans- 
portation ? 

Mr. Mactay. About 1,200, I believe. 

The Cuarrman. So that 8 planes in comparison with 1,200 is not too 
important; so that North American is not a great figure so far as com- 
petition is concerned ? 

Mr. Macuay. I think that the total operations of all of the non- 
scheduled carriers in aircoach probably comes to about 1.2 or 3 apn 
of industry revenues. In 1954 the revenues of all nonscheduled air- 
coach operations were $17 million. I believe the industry revenues 
must have been a billion or maybe a little better. 

Mr. McCoutiocu. On aircoach alone? 

Mr. Macray. No, that is total. 

Mr. Materz. One further question, Mr. Maclay : I believe that North 
American supplies aircoach service to long-haul routes, is that correct ? 

Mr. Mactay. Yes. ; ; 

Mr. Materz. Could you tell the committee why North American has 
not supplied aircoach service to shorter routes—for example, routes 
New York to Washington—— 
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Mr. Mactay. You say why they have not? 

Mr. Materz. Yes; or New York to Miami? 

Mr. Mactay. Well, North American does supply coach service trans- 
continental; also New York-Chicago and Chicago-west coast. 

It also goes to Detroit from New York, and Detroit-west coast. 

It goes New York-Washington-Miami. 

And it goes New York-Washington- Dallas-west coast. 

The nonscheduled industry generally has long been accustomed to 
only operating long-haul routes. Now when you are operating the way 
we are, we are accused of flying too much, even the amount we do fly. 

It is fairly obvious that if we started flying New York-Washington, 
10 or 15 times a day, we would undoubtedly be in considerably more 
trouble than we are in now. 

As a matter of fact, we filed an ar to furnish shuttle service 
New York-Washington at $10, including tax, one way. 

The CuarrmMan. One way $10? : 

Mr. Mactay. One way $10. The present fare, I believe, is one way, 
about $14.50, something like that. ro 

The CHarrMan. Their round se is $30.16, is it not? 

Mr. Mactay. Yes, and our round trip would have been $20. 


The Carman. What would your round trip be? 


Mr. Macray. $20, round trip. ; 

The Cuarrman. What is the round-trip coach, aircoach, with the 
grandfather airlines ? 

Mr. Mactay. Well, the round-trip coach, I believe, is about $12 
something, $12.25. 

Mr. Wess. One way. 

The Cuarrman. You offered in your application to travel New 
York-Washington and return to charge how much for the round trip? 

Mr. Mactay. $10, including tax. 

The Cuarrman. $10, including tax? 

Mr. Mactray. Yes. 

The CuarrMan. $10 one way; how much round trip? 

Mr. Mactay. It will be $20. I do not think we had a discount. 

Mr. Weiss. No discount. That was including tax. 

The Cramman. At that point, a speech was made by our distin- 
guished colleague from California, Mr. Holifield, on March 1 of this 
year, and he says as follows: 

My New York colleagues who fly to and from Washington, now pay $30.14 
for a first-class round trip, which, of course, usually involves trying your luck 
with weekend standbys. A New York-Washington coach fare of a straight $20 
would now be in effect if the CAB had approved North American’s application 
of 2 years ago to provide a continuous low-cost shuttle service between New 
York and Washington. 

Of course, I can testify to the fact that it is almost impossible 
Thursdays to get any kind of a ticket to New York from either Ameri- 
can Airlines, Eastern Airlines, National Airlines. 

There are tremendous waiting lists and everybody is clamoring, 
having to have a standby ticket, and great disappointments are caused 
because they cannot honor standbys because there are not sufficient 
planes at those hours, particularly in the late afternoons—of planes 
that go to New York; and vice versa, from La Guardia Field in 
New York in the early hours of Monday and Tuesday mornings we 
have the same situation. 
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So I wondered whether or not the CAB should not go into that 
situation as to permit greater service, more planes between those 
two points. And if the prices are to be lowered, I think they should 
be lowered. 

Go ahead Mr. Weiss. 

Mr. McCuttocn. I would like to ask another question. 

In view of the fact that the discussion has been between metro- 
politan areas—I come from the Midwest—I wonder if you have made 
any applications for certificates for aircoach rates from Dayton, Ohio, 
or from Toledo, Ohio, or from Columbus, Ohio. 

In other words, is the responsibility of transporting people by 
aircoach accepted on short hauls where the business perhaps is not 
so profitable as it is on long hauls and from places where there is 
concentrated population where you are sure to have your aircoach 
filled to capacity on each trip ? 

Have you made those applications from any of the cities that I 
have mentioned in my district, including, in addition, Indianapolis, 
Ind. ? 

Mr. Mactay. We filed an application with the Board for an aircoach 
network in which we specifically named 20 cities and in which we 
also asked for such other cities as the Board should see fit to include 
in it. We have been denied in every application that has been filed. 

And the reason we have been denied is the Board’s finding that we 
violated the nonscheduled regulations which prohibited us from fly- 
ing as much as we did. So we were found “unfit” by the Board. 

Mr. McCuttocn. Are any of the cities that I named within the 
applications that you filed ? 

Mr. Weiss. Cincinnati was. 

Mr. McCoutxocn. That is the only city in that territory ? 

Mr. Wetss. Yes. 

Mr. McCutiocn. But you see, in seeking authority from the Board 
to operate under a certificate, you have to prove public convenience 
and necessity, which means, I assume, need for the service. 

So your best chance of getting a certificate is to apply for routes 
where the need is greatest. 

Mr. Weiss. Well, we applied for this 21-city aircoach network 
where we felt the need was very substantial for the service. We are 
denied on those. 

Now, if you cannot secure from the Board a certificate to operate 
between the cities where the need is greatest, obviously you cannot ex- 
pect to secure a certificate between cities where the need is any less. 

Mr. Keating. Did you review in court, or attempt to review in 
court, the findings by the Board that you were unfit ? 

Mr. Mactay. That is involved in each of the certificate cases, all of 
which we have taken to court. 

Mr. Keatine. Those are all in court now ? 

Mr. Mactay. Yes. 

Mr. Keating. You do not quarrel with the general principle that 
an unfit carrier, or one who has violated the Board rulings, should be 
denied such certificates ? 

Mr. Mactay. I do not quarrel with the finding, or the theory, or the 
doctrine, that a carrier should be denied if, in fact, it is unfit to 
properly perform the service which it is asking to perform. 
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I very definitely disagree, and I am sure anyone who is unbiased 
in this case would, with any finding that we are unfit because we vio- 
lated regulations which prohibited our flying more than we did. 

Mr. Keatrine. You do not claim, do you, that you could get a certifi- 
cate if you are one who violates existing orders of the Commission ? 

Mr. Macray. I am certainly not one who would advocate violating 
anny orders of any Commission. We believe that everyone should 
comply with all of the rules and lations that there are. 

Mv. Keattna. You believe you have complied ? 

Mr. Mactay. Legally, we are taking the position we have complied, 
but L would like to point out that in this particular instance this 
agency, knowing absolutely that it was absolutely impossible to com- 
piv with its regulations, deliberately adopted them for the reason that 
it was trying to put carriers out of Lciatin which it succeeded in do- 
inc, and also because it had the deliberate doctrine in mind that it 
would later deny all certificate applications because of violations which 
it knew were inevi able. 

Mi. Keatine. That is a contention, I assume, that you are making 
in the court case ? 

Mr. Macuay. That is correct. As of now, it is a contention. I have 
it in my statement. 

‘The Cuarrman, As a matter of fact, when Eastern Airlines sought 
to acqu re Colonial, originally, they were denied that acquisition on 
the ground that they had violated regulations. Am I right in that? 

Mr. Macuay. As I recall that case, Mr. Chairman, the Board did 
n» «deny their merger, but the White House later did. I believe that 
is the way it was. 

‘The Cuau MAN. In other words, they were refused the acquisition 
of Colenial, I presume, whether it was by the White House or some 
o. her authority, on the ground that they had violated the regulations ? 

Mr. Mactay. That is correct. 

The Cuainuan. Of the CAB, but subsequently, is it not correct the 
CAD approved that acquisition by Eastern of Colonial ? 

Mr. Maciay. That is correct. 

The Cuaizman. Despite the fact that Eastern had violated regula- 
tions ¢ 

Mr. Mactay. Yes, that is correct. And I would like to say I would 
certainly have no disagreement with that decision. All I would say 
in that 4 think we should have a similar doctrine applied to us. 

Mi. Kuarinc. There was a period, I assume, when they did not 
violate the regulations of the Board. I must say I entirely agree 
with any Beard that says “We are not going to give a certificate to a 
carrier that has demonstrated that they are already not living up to 
the regulations we have laid down.” 

I «lo not say that is true in your case because I do not know anything 
about the facts. But certainly you have got to come in with clean 
hands to the Board before you can ask for any consideration from 
them and if you are now violating regulations already laid down 
you are rot entitled to any consideration. 

Mr. Macuay. I would like to point this out then, the doctrine of 
violations was never used by the Board in the entire history of all 
of the ~ iliexte eases that it has ever acted on until it came to these 
C2Lses OT OUPS, 
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Now, I would like to point out that in the Hawaiian Territorial 
Service case, which was decided in about 1950, I guess, the Board came 
up with the doctrine, or rather this specific finding: 

First, in that case, a nonscheduled carrier was asking to furnish 
service in the Hawaiian Islands in competition with another carrier 
in the Hawaiian Islands. The application was granted. So that it 
got a certificate to furnish the service it asked to serve. 

In that case it was purely obitur dictum—the Board laid down this 
rule: Any nonscheduled carrier which seeks to secure experimental, 
or seeks to secure operating experience, which it later intends to use in 
the certificate case, to prove its right to get a certificate, will be denied 
a certificate if in getting that experience it flies more frequently than 
our regulations provide. 

There was no reason for that decision at that time, except that at 
that time there were more applications for certificates by nonscheduled 
carriers pending before the Board, than at any time in its history. 
And this was a warning to every nonscheduled carrier not to go too 
frequently or it could not get a certificate. 

The alternative was to go out of business. That was part of the 
Board’s plan. 

Now, I would like to point this out, that the matter of violations of 
this kind, has never been used in any case against a certificated car- 
rier. It has never even been discussed, no violation of a certificated 
carrier has ever been talked about in a Board opinion. 

Mr. Keatina. The Chairman just told us of one case where it was 
used against Eastern. 

Mr. Mactay. The Board did not do it there. The White House did 
it. And later they granted Eastern what they wanted. 

Now, this doctrine has only been used against the nonscheduled car- 
riers. And I would say every certificated, carrier in the business has 
some violations—everybody has some violations. 

Mr. Keatine. I am not referring to a very minor violation but if a 
company comes in and seeks a certificate and it is shown—please under- 
stand, I am not charging this is the case with North American, but if 
any company comes in, certificated or noncertificated and it is shown by 
the evidence that that company is habitually and constantly violating 
existing. major regulations of the Board, it seems to me clear that the 
Board should not grant them further rights until such a time as they 
show they are living up to existing regulations. 

Mr. Mactay. All I can say is in this particular case, living up to 
those regulations was 100-percent impossible and the Board knew it. 
That is why the Board adopted the regulations. These were not viola- 
tions that you could have avoided. You could not avoid these and 
operate. 

P80 these were the alternatives: Either you have no coach industry 
today, or great delay in it, or these carriers had to violate it. There is 
no question about it. The Board has virtually admitted it. It was part 
of their plan. ug 

I think that is a different case than violating a regulation which is 
a reasonable regulation. The regulations that I am talking about we 
have been trying to get a hearing on since 1948. But they would never 
give any hearing. They adopted these regulations in rulemaking pro- 
ceedings without any evidence. They never made any determination 
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ee it was possible to operate under them. We now know it was 
not. 

_ Wealso knew when they adopted them they knew it was not. That 
is why they adopted them. 

So I think that is a very extraordinary case. 

Mr. McCutiocn. Mr. Chairman, I would like to ask this question: 
I take it that the ICC and CAB, have substantially the same authority 
in oo matter of granting certificates in their respective fields, is that 
night 

ir. Mactay. Yes, sir. 

Mr. McCutxiocn. Do you know what the rule of the ICC is with re- 
spect to an over-the-road carrier who seeks to get a certificate who has 
been in violation of law or rule or regulation pursuant thereto? Is it 
different than the CAB, or just what is the rule of the ICC? 

Mr. Mactay. I would say the rule is that if there are violations which 
are of a type from which you can reasonably conclude that the ap- 
plicant, because of those violations, is not competent, fit, or able to 
perform the kind of service that he is asking to perform, then it is rea- 
sonable to conclude that he should not be given operating authority. 
That was not the case here. 

I think anyone in the industry will admit er that so far as per- 
forming air transport service is concerned, North American is fully 
qualified. It originated air coach. It has been highly successful. It 
has top caliber management. There has never been a complaint about 
North American not giving the public good service. There has never 
been a complaint about safety. There has never been anyone who said 
our service was not adequate and good service. 

Mr. Materz. May I interject at this point? I understood, Mr. 
Maclay, that charges had been made with respect to North American’s 
safety record. What isthe situation there? 

Mr. Mactay. The situation on the safety record in this: The North 
American carriers today have had no safety violations filed against 
them which I may say is an outstanding record. There aren’t any 
violations filed against them—not found against them, but not even 
filed against them. 

Mr. McCutiocn. Over how long a period, if I might interject? 

Mr. Mactay. So long as these carriers have been in this North 
American group. 

Mr. McCoutiocn. How long has that been ? 

Mr. Macray. That goes back to 1950. The only safety problem that 
anyone in this group has ever had, were Standard Airlines and Viking 
Airlines, each of which had accidents, I believe they were—what? 

Mr. Weiss. 1948 for Standard and 1946 for Viking. 

Mr. Mactay. One accident in 1946 and one accident in 1948. 

Mr. McCutrocn. Did they result in any fatalities? 

Mr. Mactay. Yes, they did. 

Mr. Wetss. Yes. 

Mr. Mactay. I have the accident report on the Standard accident. 
I do not have the other one. 

In the Standard accident it was a rather unusual case. There was 
a fight on board the airplane, as a matter of fact. I won’t go into any 
detail on it. The captain of the plane, as the result of this fight which 
he had to stop twice on the plane radioed into the ground to have the 
police ready to take this man off the plane. This was done. 
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Now, the accident occurred and the accident report does not attribute 
it in any way to the fight except that the pilot did try to get into the 
airport more quickly than he should have, so there may have been 
a connection—I do not know. 

In any event there was no fault whatsoever on the part of the 
company. 

Mr. Materz. Is it not true that North American has been charged 
with failure to comply with safety regulations ? 

Do you hear the question ? 

Mr. Mactay. That they have been charged with failure to comply 
with safety regulations ? 

Mr. Maerz. Will you read the question ? 

(Question read. ) 

Mr. Mactay. No, we have never been charged with any safety viola- 
tion of any kind. 

Mr. Weiss. Not by the Government. 

Mr. Maerz. Failure to comply with safety regulations? 

Mr. Wess. We have never been charged by the CAA with violating 
any safety regulations. However, a member of the Board, and I will 
name him—his name is Mr. Denny, told me and told Mr. Henderson, 
a member of our staff here in Washington, all he had to do was to get 
into the cockpit of one of our airplanes and he would find a hundred 
safety violations, 

I was amazed—I could not believe that the man would say anything 
like that. And I asked, “Do you mean really that?” “I most certainly 
mean it. I have people in CAA and they have said al] I have to do is 
to get in the cockpit of your airplanes and see a hundred safety 
violations.” 

“Sir,” I said, “we have never had a safety violation filed against 
us. There is no compromise with safety in our company. We cannot 
afford to have such things, such charges made against us, and we can 
prove that it is not so.” 

So I went over to the General Counsel, the chief counsel of the Civil 
Aeronautics Administration, and asked him to please get out his 
files on the various carriers which were associated with the North 
American group, which he did, and prepare a letter, listing the safety 
violations of each carrier since they had been associated with the 
North American group. There were none. 

I made an appointment to see Mr. Denny and give him the letter 
that I got from the CAA attorney. 

he CuHarrman. How many applications for routes has your 
company made all told? 

_ Mr. Weiss. The original application was made by Standard Air- 
lines way back in 1947 in the Trans-Continental Aircoach case, which 
was denied. 

We have three on which we were recently turned down—Mr. Macla 
can name them for you—and another one which is still pending whic 
is the New York-Miami case—a total of five, sir. 

The Cuarrman. Five applications? 

_ Mr. Weiss. Five applications and two applications for exemp- 
eg ia on the New York-Washington run, one on the transatlantic 
Mr. Keating. What is an application for exemption ? 
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Mr. Weiss. The Board has the right to exempt any carrier, certi- 
fied or otherwise, from the burden of applying for a certificate of 
public convenience and necessity if they so desire. It has done it many, 
many times in the past. 2 

So we asked for the immediate right to fly New York-Washington, 
at $10, including tax, which was denied. We more recently asked the 
Board to exempt us from the provision of applying for a certificate 
of public convenience and necessity to fly transatlantic operations at 
aircoach rates which are somewhat about half of those of the existing 
carriers today. We were also denied that. / 

Mr. Keattne. Have any of the certificated domestic air carriers 
charged you and your company as to safety devices? 

Mr. Wess. Yes, sir; one in particular I shall name is the American 
Airlines. They had a campaign on and we have documentary evidence 
to prove it. We built up quite a file on checking them. Whenever 
anyone would call—and I have shopped them myself half a dozen 
times and more—we had our people shop them—we had other people 
shop them--they would say that North American flew deathtraps— 
they were war-weary airplanes. In fact they happened to be the 
same type of airplanes that American was flying. 

Mr. caren. Where were those two complaints registered ? 

Mr. Wess. Anytime that anyone would call American Airlines, 
and ask if they knew anything about North American, which occa- 
sionally people did, or if North American would make a try to make 
an on-space reservation on American Airlines—in other words, if we 
were going into New York and the passenger wanted to go to Boston, 
we would attempt to get them on American Airlines, and they would 
make such statements about North American. 

I complained verbally at one time to the Chairman of the Civil 
Aeronautics Board, who expressed some doubt that American would 
do such a thing. 

ae it you will pick up the phone and call up, you can find out for 
yourself.” 

es picked up the phone and he found out that I told him the exact 
truth. 

Mr. Keatrxe. Who is this? 

Mr. Wess. Mr. Rentzel, who was the Chairman of the Board at 
the time. I personally complained to him. 

Mr. Keattnc. When was that ? 

Mr. Wetss. That happened until very recently. I would say—— 

Mr. Keatrna. When was it Mr. Rentzel called ? 

Mr. Weiss. Mr. Rentzel called 3 or 4 years ago. He was then Chair- 
man of the CAB. And he, as I pointed out, expressed doubt that 
American would do such a thing. 

I said, “Sir, if you do not believe it, call them on the phone.” 

He had his secretary get them on the phone, and he said, “What you 
< is absolutely true.” He got exactly that information from them. 

{r. McCutitocn. How recently has that continued ? 

Mr. Wess. That continued on up until about a year and a half or 
so ago and American stopped it. If you call them today, they will 
tell you North American Airlines is a nonscheduled carrier—they have 
no information on them, which is perfectly O. K. 

The Cuarrman. Mr. Weiss, what was the capital investment of the 
partners in North American at the time it was organized ? 
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Mr. Wess. At the time it was organized ? 

The CuarrMan. Yes, sir. 

Mr. Wess. It was not very much—we didn’t have very much. I 
would say perhaps $100,000. 

The Cuarrman. How much? 

Mr. Weiss. $100,000. 

The CuarrmMan. At the time it was organized ? 

Mr. Wess. North American; yes, sir. 

The Cuarrman. What is the present capital investment of the 
company ¢ 

r. Weiss. Well, I have a statement here that I could submit to 
you as of June 30, 1955, which shows total assets of $7 million. 

The CuarrMan. Could you give us the profits after taxes of the 
North American group in 1950, 1951, and down to 1955 ? 

Mr. Weiss. For the year 1952, I could give you the profits before 
taxes. It was $1,380,652.74. 

The CHatrman. What was it after taxes? 

Mr. Weiss. I do not have that here, but if you take about 60 percent 
from that it will come out just about right with the Federal and State 
taxes. 

The Cuatrman. What about the other years? 

Mr. Weiss. For the year 1953, the net profit before taxes was 
$1,056.291.59. For the period through June 30, 1955—— 

Mr. Keating. You have not given us 1954. 

Mr. Weiss. I do not have that, sir, with me. 

Mr. Keatine. All right. 

Mr. Weiss. I can approximate it for you. It was approximately— 
it was a little more than the year 1953—it was approximately a million 
two. 

The Cuarrman. What was it for 1955? 

Mr. Weiss. The total figure for 1955 I do not have, but through 
June 30 it was $415,655.90. I estimate that it will be somewhat in 
the neighborhood of a million one to a million two for the year. 

The CHarrman. What was the rate of return on investment for 
those years? Have you got that tabulated ? 

Mr. Weiss. No, sir; I do not. 

The Cuatrman. I think you should put that in the record. 

Mr. Weiss. All right, sir; we will supply it to you. 

The CHarrMAn. oly that for the record. 

Mr. Weiss. Yes, sir. 

Mr. McCutxocu. I think in view of the record that we are build- 
ing it would serve a useful purpose if we would have the same kind of 
figures for the North American Airlines that we had for these certi- 
ficated passenger carriers from, for instance 1948 or 1950, showin 
gross income each year and net before taxes and net after taxes an 
investment and so on, that entire thing. 

The Cuarrman. Will you be able to supply that to us. 

Mr. Keating. Back to what year ? 

Mr. McCoutiocn. 1948. 

The Cuarrman. 1948 in the other companies. 

Mr. Mactay. Do you want it way back to 1948? 

The Cuarrman. 1948. 

Mr. Rogers. North American was not organized in 1948. 
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Mr. Wess. The best we can give is from 1950 to 1955. 

Mr. Rocers. I understand that Standard and Viking and others 
were operating prior to 1950. Is there any information available on 
what their profits were ? 

Mr. Weiss. We will supply whatever information we have. 

Mr. Keatine. Were they integrated into one series of companies 
prior to 1950 or was that the year when the integration took place? 

Mr. Weiss. Standard Airlines went out of business in July of 1949. 
It was entirely alone. 

Mr. Keatine. Viking was that—— 

Mr. Weiss. Was also entirely alone. 

Mr. Keatine. There was no connection. 

Mr. Wetss. None whatsoever. 

Mr. Kratinc. Were they owned by the same people ? 

Mr. Wetss. No, sir. 

Mr. Keatina. It was in 1950 that the so-called North American 
group was formed ? 

Mr. Weiss. That is right, sir. 

Mr. Rocers. Does the same financial statement there show how much 
North American may pay to other companies for their services or 
planes and things of that nature? 

Mr. Weiss. Do you mean the various companies ! 

Mr. Rogers. Yes. 

Mr. Wess. Oh, sure. 

Mr. Rocers. As I understand it, there were eight planes. Were 
they owned by North American or were they owned by some of these 
subsidiary companies? 

Mr. Wess. As Mr. Maclay pointed out, sir, the planes are owned 
by a company other than North American Airlines. 

The Cuarman. How much money have the partners in North 
American withdrawn from the enterprise since it was organized ? 

Mr. Wess. I would say not withdrawn more than 10 to 15 percent 
of the monies that we have earned, after taxes, for our living. 

Most of the money that we have earned has been plowed back, sir, 
into new equipment. It is very difficult for us to finance and purchase 
new aircraft under the existing tax structures and because of our 
precarious situation with regard to the Civil Aeronautics Board, and 
we have plowed practically everything that we have back into our com- 


pany. 
(Ridbenrenintty the following letter was transmitted to the sub- 
committee.) 


WasHineorTon 4, D. C., May 16, 1956. 
HERBERT MALETzZ, 
Chief Counsel, Special Antitrust Subcommittee of the House Judiciary 
Committee, 
House of Representatives, Washington 25. 
Dear Hers: With reference to material the committee requested be furnished 
by North American Airlines, Inc., please be advised as follows: 
1. Withdrawals by the four (4) partners, excluding salaries received from 
corporate members of the North American group are as follows: 
1954: Each partner withdrew $111,835 
1955: Each partner withdrew $101,726.17 
Each of the four partners receives in addition a salary from corporate mem- 
bers of the group totaling : $2,000 per month. 
In 1954, Mr. James Fischgrund did not withdraw any funds as salary. 
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In 1955, Mr. James Fischgrund received salary for the years 1954-55 in the 
amount of $48,000. 

In 1954, R. R. Hart did not withdraw any funds as salary. 

In 1955, R. R. Hart received a salary of $24,000, he is therefore, entitled to 
receive $24,000 as salary not yet withdrawn. 

In 1954, J. B. Lewin was paid $16,000. 

In 1955, J. B. Lewin received as salary $32,000. 

In 1954 Stanley Weiss received as salary $24,000. 

In 1955, Stanley Weiss received as salary $24,000. 

We have now gotten together complete audited statements for each of the 
companies and partnerships in the North American group. I am having copies 
of these mailed to you today. 

Sincerely, 
Harpy K. Macray, 
Attorney for North American Airlines. 

The Cuatrman. Do you get any subsidies from the Government? 

Mr. Weiss. We have never gotten 1 cent of subsidy from the Gov- 
ernment nor do we ask them. 

I’d also like to point out at this time that I believe that we have 
an unparalleled safety record. We have flown since 1950. The 
North American group has flown over 1 million passengers over a 
billion passenger miles and we have absolutely no blemish on our 
safety record. 

The Cuatrman. Do you have your own ticket offices? 

Mr. Wess. Yes, sir. North American Aircoach System represents 
all five carriers as a ticket agency. 

The Cuamman. Can your tickets be purchased other than from 
the offices that you maintain ? 

Mr. Wess. Yes, sir. There are many travel agents who sell North 
American Airline tickets. 

The Cuarrman. If they sell North American Airline tickets, are 
they put on the blacklist so far as certificated airlines’ tickets are 
concerned ? 

Mr. Wetss. The Air Traffic Conference Agents were pressured at 
great length not to sell tickets on North American or any other non- 
scheduled airlines. Those are the agents of the certificated carriers 
which belong to the Air Traffic Conference. 

The CuHarrman. Where does the pressure come from? 

Mr. Wess. It comes from the Air Transport Association. As a 
matter of fact, I can give you a recent example of a travel agent in 
Oakland, Calif., called Fruitdale Travel, who sold tickets on us, 
and also sold on-space. 

Mr. Kratine. What? 

Mr. Wess. On-space; in other words, if the passenger wanted to 
go to Boston and our terminus was New York we would provide him 
with on-space on American or Eastern on to Boston. We would buy 
these tickets from this travel agent. He was advised by the Air 
Traffic Conference people—the ATA_ people, particularly by 
American, to stop selling them; otherwise, his franchise would be 
revoked—his franchise from the Air Traffic Conference to sell tickets. 
_ He continued to do so and American, United, and TWA came 
in and said, “As of a certain date we are picking up your ticket stock.” 

Under their agreement they are allowed to do that. They do not 
have to give any other reason. 

The Caine. Has that happened more than once? 
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Mr. Wess. It also happened to a man in New York by the name 
of Apgar. He was put out of business. 

Might I add on this Fruitdale Travel, that after the tickets were 
picked up by American, United, and TWA, Capital Airlines went 
to the fore for him and they asked that it be reconsidered, and it was, 
and he was given back his tickets, He now still has his business. 
Apgar was completely driven out of business. 

Another agency in Angeles, from whom we buy on-space, called 
Ray Cardillo, was told if he continued to sell on-space to North 
American that his ticket stock would be lifted. 

The Cuamman. Can North American obtain transportation for its 
passengers from a scheduled carrier where the trip flies connecting 
transportation to the flight of a certificated coven’ 

Mr. Weiss. I misunderstood—— 

The Cuarman. Can North American obtain transportation for its 
passengers from scheduled carriers? 

Mr. Weiss. No, sir; we cannot, The only way we are able to do 
that is buy a ticket through an agency—a ticket agency who sells 
tickets on the scheduled carriers. American Airlines, if a person were 
to call up and ask for a reservation, refused to confirm American, 
TWA or United. 

The Cuamman. Does that apply to other nonscheduled airlines? 

Mr. Weiss. I think that would be so. I am not sure. I would 


say, yes. 
The CratrMan. So you are not the one merely singled out as a 
nonscheduled airline—you think it applies to all ? 


Mr. Wetss. However, since we are the largest in the business, we 
are the ones that they have their sights set on. I think it would apply 
to all of them. 

The Caarmman. You might conclude your statement now. 

Mr. Weiss. I’d like to tell the committee briefly how I became con- 
nected with air transportation. I was born and reared in Oklahoma 
and came to New York to go to medical school, which I was unable 
to finish for lack of money. ‘ ‘ 

Before World War II, I became interested in aviation and received 
my private pilot’s license in 1937. After the outbreak of the war, I 
volunteered for service in the Army Air Force, was commissioned 
directly as a pilot, and assigned to the China-Burma-India theater 
where I flew C-56 transport planes over the hump between India 
and China. 

Mr. Krattna. What years were you flying over the hump? 

Mr. Wess. Beg your pardon? 

Mr. Keatrne. What years were you flying over the hump? 

Mr. Wetss. I went over in the early part of 1944 and I was rotated 
home in late spring of 1945. 

Mr. Keattne. I may have flown with you then? 

Mr. Wess. I made 64 trips over it, by the way. 

Mr. Kratrna. That is more than I made, I am glad to say. 

Mr. Weiss. It was nretty rough. 

Shortly after V—J Day, I returned to the United States with the 
objective of entering the air transportation field. I was an experi- 
enced pilot of transport aircraft and reasonably competent as an ait- 
line operating man. I wanted to put these skills to work. I was 
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ambitious, reasonably intelligent, and a firm believer in our com- 
itive American economic system. 

At that time the country’s commercial airlines appeared wholly 
unable to handle the great volume of passenger traffic, particularly 
from the west coast where I then lived. 

At the same time our Government was actively encouraging return- 
ing veterans with air experience to enter air transportation. Our 
Government was publishing alluring pamphlets telling veterans how 
to get into air transport and our Government was encouraging and 
helping veterans to buy war surplus transport aircraft. 

I might add how we got started. We paid 15 percent down to the 
War Assets Administration, financed the rest on two DC-3’s which 
we bought. 

With this strong Government encouragement, I, like other veterans, 
got established in air transportation, the business I knew and liked 
best. Late in 1945, I became associated with James Fischgrund of 
Los Angeles, a former Navy lieutenant commander. We formed 
Standard Airlines, acquired our first DC-3’s with our own savings and 
bank loans. And early in 1946, I flew the first transcontinental flight 
from Long Beach to New York. 

Mr. Materz. May I ask you this question? Do you have any dif- 
ficulty buying airplanes? We understand it is terribly difficult now 
to buy planes. hat has been your experience ¢ 

Mr. Weiss. When we first bought our C-47’s or DC-3’s there was no 
difficulty whatsoever. We were helped by the Government agency to 
buy the airplanes. 

r. Keatine. Were those Government surplus? 

Mr. Weiss. Yes, sir; through War Assets Administration. When 
we came to buying new aircraft or modern air pressurized aircraft 
such as our DC-6-B’s, it was necessary to obtain a priority from the 
CAB to get the right to purchase the airplane. We wanted to buy 
them from Douglas. 

Mr. Keatrne. Was this after Korea or during Korea? 

Mr. Wetss. It was during Korea, and the priority arrangement was 
on. We applied to the CAB at that time asking for permission or 
asking to be granted the right to buy some new equipment. They 
were granting it to the foreign carriers such as Sabena and S. A. S. 
Foreign carriers were coming into this country and buying new 
DC-6-B’s and Constellations and having no difficulty doing it. 

When we applied we were denied the right. It was the Air Coordi- 
nating Committee and Mr. Ryan who was also Chairman of the Board, 
was a member of the Air Coordinating Committee, and he raised 
violent objections and the only objection to our having the right to 
buv these airplanes. 

We were held up at that time until shortly Douglas said, “We think 
these priorities are going to come off very shortly, so we will go ahead 
a accept your order and start processing the aircraft,” which they 

1 


And about 6 months later the priorities came off and we got our air- 
planes—onr first two DC-6-B’s about 27 months after we ordered them. 

Mr. McCutrocn. At the time you were refused priorities by CAB, 
were yon in violation ? 

Mr. Krattna. I think it is the Air Coordinating Committee. 
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Mr. Weiss. That is correct. 

Mr. McCuutocu. That is correct. Were you in violation of any law 
or rules or regulations pursuant thereto ? 

Mr. Weiss. We were operating just like we are operating now. 

Mr. McCouttocn. Were you in violation or did they charge you 
with being in violation at that time? 

Mr. Weiss. There was at the time we ordered —— 

Mr. McCuttocn. Were you flying more miles and more trips and 
operating a heavier schedule than you were authorized to fly at that 
particular time? 

_ Mr. Weiss. There were no charges against us at that time of violat- 
ing any regulations whatsoever. 
he CHairman. Proceed, Mr. Weiss. 

Mr. Weiss. Thank you. 

We got into business with Government encouragement—but with- 
out Government subsidy. We believed that if we performed reliably 
and efficiently, that if we developed a sound low-cost airline operation 
to meet a real public need, we would grow and be entitled to a per- 
manent place in the industry. 

We did grow. But we grew under the severest handicaps any young, 
small business ever had imposed upon it. 

At this point, I would like to submit for the record consolidated 
statements of financial condition and profit and loss of the North 
American group for the last 4 years. During the last year, our gross 
revenues totaled more than $1514 million and our profit was in excess 
of $1.3 million. 

I have them here. I will submit them later on. I have gone over 
them to some extent. 

(The information supplied appears on p. 682.) 

ea Maerz. Mr. Weiss, what has been your rate of return after 
taxes 

Mr. Wess. The chairman asked that question. 

The CHarrman. I asked that question and he will submit it. 

Mr. Weiss. I do not have it at hand but we will ee it. 

Mr. Maerz. Just approximately for the past year 

Mr. Wrerss. This past year we estimate about a million three before 
taxes. You take off about 60 percent of that and you will find out that 
on $15 million, it will come out to be approximately 5 percent, or a 
little less, on our gross revenues. 

Mr. Maerz. I am talking in terms of investment, rate of return on 
investment. 

Mr. Weiss. On investment ? 

Mr. Materz. Yes. 

Mr. Wess. It would be almost 10 percent, between 9 and 10 percent. 

Mr. Materz. Do you file your financial data with the CAB! 

Mr. Wetss. Yes, sir. J 

Mr. Maerz. Do you file these various forms that the certificated 
carriers have to file? 

Mr. Wess. I do not think we file exactly the same forms. However, 
our books are kept on the uniform system of accounts as prescribed for 
certificated carriers by the CAB. And you can get the same informa- 
tion from our figures as you can from those of any certificated carrier. 
We did that because we wanted to know exactly how we were doing 
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and we were applying for these certificates and in order that the Board 
and interested parties might be able to compare them on an equal basis, 
we would have the information for them. 

Mr. McCutiocn. While we are talking about finances and income 
of the company, I would like to go back to this thing in which I am per- 
sonally interested, if you will pardon me, because I come from the Mid- 
west, where our cities are not so large. This financial story that you 
have told us comes about by raising—or, as a matter of fact, as your 
schedules are between what, 10 or 12 of the largest cities in America? 

Mr. Wess. That is right. 

Mr. McCuttocu. Do you have that many cities? 

Mr. Weiss. No; we don’t have that many cities. Mr. Maclay pointed 
out we would be in more difficulty than we are now if we would 33 to 
fly to more cities. However, we have a flight, sir-—— 

Mr. McCuttocn. I understand that. In getting your application 
ready for service between cities of smaller size like hess from which 
I would board a plane to go either east, west or north or south, did 
you project your possible gross and net income in serving those more 
or less isolated spots ? 

Mr. Wess. Yes, sir; we did. And we had our economic studies 
done by Robert Nathan & Associates, who are recognized back here 
as being one of the top notch economists in the country. 

And all throughout our certificated proceedings, going back to the 
days of Standard, that company has done our projections and they 
have proved to be eminently right in their growth factor. 

Mr. McCuttocn. Did your rate of profit in those projected conclu- 
sions drop materially ? 

Mr. Weiss. No, sir; it did not. 

Mr. McCuttocu. Would that information be available for the 
record ? 

Mr. Wetss. Yes, sir. 

Mr. McCutiocn. Mr. Chairman, may we have that? I would be- 
lieve that information would be valuable. 

Mr. Wetss. All of that information, sir, is a matter of public record. 
It is on file with the CAB, in our certificate proceedings, and we will 
certainly supply it to you. 

Mr. McCuttocn. Very fine. 

The Cuarrman. The gentleman from Ohio would like to have it. 
Supply it for the record. 

Mr. McCuttocn. Yes. 

The documents referred to are in the files of the subcommittee.) 
he Cuarrman. Do you want to put this pamphlet in the record 
on North America? 

Mr. Wetss. I would like to. 

The CuHarrman. That will be received in the record. 

(The brochure appears on p. 719.) 

The CramMan. Go ahead then. 

Mr. Wetss. Our safety record has been excellent. We have flown 
more than a million passengers over a billion and a quarter revenue 
passenger-miles without an accident. Safety has never been an issue. 
I believe even our most stubborn opponents will agree that North 
mre ore operation, from a technical standpoint, is one of the 
very best. 
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North American has contributed a number of firsts to air transpor- 
tation. In addition to providing the first coach service, the North 
American management offered the first $99 transcontinental fare. 
Later, North American provided the first $80 transcontinental fare. 
North American was the first airline to have new DC-6-B’s specially 
built for coach service and is still the only airline offering transcon- 
tinental coach service in DC-6-B’s. 

The Cuarmman. What is the coach service for the scheduled service 
companies? 

r. Weiss. I believe American is using DC-6’s and TWA is using 
Constellations, United is using DC—4’s and DC-6’s. 

The Cuarrman. What is the cost ? 

Mr. Weiss. The cost ? 

The Cnarrman. Yes. 

Mr. Wess. Their cost, up until last September, Mr. Chairman, was 
$99 one way. Last September TWA was the first to offer the same 
price that we did. They finally came down to our price. 

The Cuarrman. That is $80. 

Mr. Weiss. $80 only on the segments that we serve. That amounts 
to approximately 3.2 cents a mile. And they met our fare every- 
where we serve; in other words, between Washington and Los Angel 
they have met our fare; between New York and Los Angeles, an 
San Francisco they have met our fare. And those are the only places. 
\ They have not lowered their Miami fare. Our Miami fare is still 

ower. 

The CHatrman. What about the fare from New York to 
Albuquerque? 

Mr. Weiss. New York to Albuquerque the coach fare is more on 
the certified airline, which happens to be TWA that serves that 
than it is from New York to Los Angeles and return. I believe it is 
about $6 more or $7. 

Mr. Keatine. What is the DC-6-B—is that larger than the DC-6! 

Mr. Weiss. Yes, sir, it is a faster and larger and later version of 
the DC-6. The DC-6 was built in 1948. The DC-6-B is a modern- 
ized version and faster and larger airplane built several years later. 

Mr. Keattna. You carry the same number of passengers in your 
planes as the average certificated airline? t 

Mr. Weiss. No, sir; we do not carry—we carry 102 passengers in 
ours. 

The Cnarrman. That is coach? 

Mr. Wess. In our coach airplanes; yes, sir; which gives us a rate 
of return of approximately, using 3.2, $3.20 a mile. I believe Amer- 
ican has 80 passengers in the same airplane, at the same rate of return 
per mile on the segments where they meet our rate which gives them 
a rate of $2.40 a mile based on 100 percent load factor. 

The Cuarrman. Is TWA the only one that met your price? 

Mr. Wess. They were the first, sir. 

The Caarrman. Have the others met it? 

Mr. Weiss. American and United have followed suit. 

The Cnareman. In other words, is it a fair conclusion that as a re- 
sult of vour competition the others have lowered their fares? 

Mr. Wess. I think that is the only reason they lowered it. 

Mr. Keatrnc. How many passengers does United and TWA carry 
in those same planes? 
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Mr. Weiss. I believe, if I am not mistaken, that American has 80, 
in their DC-6’s. TWA, I think, has 88 in their Constellations. And 
United, I believe, carries 64 in their DC-6’s. Sixty-four happens to 
be the minimum number of passengers. The Board has set up a mini- 
mum number of passengers that a carrier might carry and still call it 
aircoach. Sixty-four happens tobethe number. That is what United 
carries. 

Mr. Keatrina. The 102 you carry in the DC-6-B—— 

Mr. Weiss. Yes, sir. 

Mr. Keatine. Are all of po planes DC-6-B’s? 

Mr. Weiss. No, sir; we have two DC—6-B’s. We have six DC-4’s. 
We carry 80 passengers in our DC-4. We also have 3 additional DC-— 
6-B’s which will be delivered to us beginning December of this year 
and 5 additional on order which will come a year later. 

Mr. Rocers. How does it happen that you never had any service 
into Denver? 

Mr. Weiss. We have applied, Mr. Rogers, for Denver. And I might 
refer you to the CAB for the answer to that one. They turned us 
down. 

Mr. Rocers. How long ago was that ? 

Mr. Wess. Just recently. How long? 

Mr. Mactay. A few months ago. 

Mr. Weiss. In the Denver service case, because I know you must be 
familiar with it being from that area, we were denied the right to fly 
into Denver. 

Mr. Rogers. I understood from your testimony heretofore, you had 
been conducting this service which had resulted, as you testified, in 
lower fares to those areas like Los Angeles and San Francisco? 

Mr. Weiss. And Chicago and Miami and Chicago, yes, sir. 

Mr. Rocers. While you were doing that, I wondered why you did 
not consider Denver in the same set up? 

Mr. Weiss. You have to realize, Mr. Rogers, we are a rather small 
outfit with only 8 airplanes, as compared against 1,500 in the industry, 
and it would spread them out quite thin to do that. We just could 
not do that. In our application for the various routes it would have 
been necessary for us to have acquired more equipment. 

Mr. Rocers. With respect to the routes that you were flying, you did 
not receive approval from the CAB on those, did you? 

Mr. Weiss. It was not necessary, sir. 

Mr. Rocers. Was authorization necessary to get into Denver? 

Mr. Weiss. Oh, yes. 

Mr. Keatrina. That is a special program to get into there. 

Mr. Weiss. We had to select some cities to fly to. I like Denver. 
It is a beautiful place. I was stationed there during the war. We just 
didn’t happen to mention them. 

Mr. Rogers. I am glad you think that. I am glad that you do, be- 
cause we out there like it. 

But I am wondering why you passed us up. 

Mr, Weiss. I might add that we would certainly like to serve Den- 
ver because it is, as you are well aware, one of the largest cities—it is 
the largest city in that portion of the United States, and it is one of 
the fastest growing. 

Mr. Rocers. That is what bothered me. 
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Mr. Weiss. We would like very much to serve that area of the 
country and we would hope that the Civil Aeronautics Board would 
see its way clear to grant us that right to have it done. Having not 
done so, naturally we cannot do it. 

Mr. Kratina. Is the DC-6-B a larger plane in size than the DC-6? 

Mr. Weiss. It is longer, sir. 

I might explain to you, I think perhaps you want to know how we 
have more passengers—— 

Mr. Keatina. Yes. 

Mr. Wetss. There is a forward compartment in the DC-6-B which 
is about 10 or 12 feet long, which generally is set aside for air express, 
or air freight, or mail. e do not have any mail. We have no air 
—— no air express, only passengers. 

That area is converted into a passenger seating area. And we get 
in the additional seating in that fashion. 

There are also two lavatories forward on the standard DC-6-B 
which ours is not. Ours is a special coach configuration. Those have 
been removed and put in the back where there is a lounge. We have no 
lounge. The lavatories are in the place where the lounge usually is. 
We use that space. 

We spent about $200,000 per airplane, over the cost of a standard 
DC-6-I3, such as you would find on, perhaps, American, United, or 
Delta, or National, for our airplanes, in special engineering, special 
details, to have them built to our specifications. 

The Cratrman. Proceed. 

Mr. Weiss. North American planned and developed the first high- 
density seating. North American developed the first drop-down door 
which has become standard in many postwar planes. 

The Cuarrman. What is meant by “first drop-down door”? 

Mr. Wetss. If you are familiar with a Convair or Eastern Air- 
line’s Martins where they come down, it is an integrated loading ramp, 
is what it amounts to. 

The CuarrmaNn. I am familiar with Convairs. 

Mr. Weiss We developed them not in the Convair, but we put them 
in the DC-3. We had the first one in the DC-3 that was ever oper- 
ated in the United States. 

North American was the first airline to introduce rearward facing 
seats, a feature designed for greater safety that has had wide public 
acceptance. In addition, North American made the first provision for 
carry-on baggage facilities. North American led in many technical 
developments. For instance, our fleet was the first completely equipped 
with dual omnirange receivers. 

The Cirarrman. What is “dual omni”? 

Mr. Wetss. Omni receivers is a radio aid to navigation. It is a 
visual beam that you fly down, an omnirange. Omni by itself means 
that it is a signal that is given out by a radio station which travels 
the whole circle of 360 degrees. You can tune in with this radio 
set, take your course and set any course you want onto it, and inter- 
cept the course that you want to travel to that station. It is just as 
trueasadie. Youcan just go right to it. 

It is static free, by the way. That is a tremendous advantage of 
it. It isa very high frequency transmission, and it is not affected by 
static at all. 
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But our success has made us the target of attacks by the rest of 
the airline industry and the Civil Aeronautics Board. The more the 
public welcomed and accepted our original concept of efficient, re- 
liable low-cost air transportation, the greater were the regulatory 
handicaps imposed upon our growth. 

A majority of the Civil Aeronautics Board has for years been a 
willing party to a callous, calculated conspiracy to ban new passenger 
competition from the right to enter and serve major trunk routes. 
1 charge in so many words that this conspiracy against the best in- 
terests of both air travelers and taxpayers was hatched by successive 
Board majorities under constant prodding and behind-the-scenes pres- 
sures from the big monopoly-minded trunk airlines and their power- 
ful industry group, the Air Transport Association. 

I hope that the members of the CAB who will be here subsequently, 
will take note of these charges. They are rather important charges. 
I think they ought to be answered by the CAB. 

Mr. Keatine. I do not see how the CAB can answer them unless 
you particularize a little more than you have. 

Mr. Wess. I think, sir, Mr. Keating—— 

Mr. Keatrne. Do you plan to do that in your later statement ? 

Mr. Weiss. Yes, sir. If I may defer to Mr. Maclay, we have some 
documentary evidence which will prove this. We will submit it to the 
committee for the record. 

Mr. McCutiocu. This is probably—— 

The Cuairman. I am glad you stated that. I do not want charges 
to be made against CAB unless they have an opportunity to defend 
themselves. 

Mr. Wetss. I do not want to appear to be a wild man here and say 
something I cannot prove, either. 

Mr. McCuttocn. I, too, think this is a very serious charge, to charge 
anybody, any public official or any group with a calculated conspiracy. 
That is just about as serious a charge as can be leveled against them, an 
official or Board. 

Mr. Weiss. I think, sir 

Mr. McCuttocn. Do you think there is a criminal conspiracy or 
an economic conspiracy or what ? 

Mr. Wess. I won’t call it a criminal conspiracy, sir. I know, and 
I am positive that we can prove to your satisfaction—call it conspir- 
acy, you can call it collusion—call it whatever you like—that there 
has been a movement afoot to stamp out peoples such as ours from this 
—s and prevent any new entry into air transportation. 

~~ {cCuntocn. Are you convinced that that is contrary to law 
and—— 

Mr. Weiss. Absolutely, sir; and I think when we are finished with 
our testimony, that you will agree with us. 

Mr. Rogers. Is that what you have reference to when you say by 
“successive Board majorities under constant prodding and behind the 
scenes pressure.” Are you going to explain that is in your testimony? 

Mr. Weiss. We will attempt to show that, sir. 

Mr. Rogers. And in a similar vein that the members of the CAB, 
because of this pressure are not carrying out the law, and that is the 
reason why you have been unable to get the things that you want? 





664 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 

Mr. Weiss. The answer cnmaeainly sir, is “Yes.” And I sat 
right here and heard Mr. Ross Rizley, the present Chairman of the 
Board, admit to this committee that capitulated to pressures of 
the certificated airline industry just the other day. 

Mr. Keatinc. Who said that? 

Mr. Weiss. Mr. Rizley, the present Chairman of the Board.  —s_ 

Mr. Rogers. I notice that you pointed that out. I was wondering if 
there was anything other than that statement. , 

Mr. Keatina. f do not recall any such. You mean he testified to 
that here? 

Mr. Weiss. Yes, sir. 

Mr. Keartrne. I do not recall any such testimony as that. I may 
have been absent sometime. You mean money is passed from these 
airlines toCAB? 

Mr. Weiss. I did not say that. ; 

am Keatina. What are these “pressures” that you are talking 
about 

Mr. Rogers. Behind the scenes pressure. 

Mr. Weiss. Well, sir, Mr. Rizley was here the other day. Iwill 
let his testimony speak for itself. 

Mr. Keatina. What are you referring to? 


Mr. Weiss. I am referring to maneuvering by the Air 
Association and the various certificated airlines, behind the scenes ex- 
erting pressures or whatever you want to call them—maneuvering 
around in the CAB to prevent any new entry in air transportation 
other than what there is today. 

The Civil Aeronautics Act has been in existence since 1938 and there 


has not been not one new entrant in a major trunkline in air trans- 
portation in the whole United States. The only thing that they have 
granted has been helicopter service and local service. 

Mr. Keatinc. What is the illegal act committed by the CAB to 
Sper answered Congressman Rogers’ question categorically 
‘ es” 

Mr. Wess. They are contrary, sir, to the intents of Congress. The 
carriers that are known today as major trunk carriers were given 
their certificates not by the CAB, but by Congress. And I think when 
Mr. Maclay goes through his testimony, I think that will be very 
clear to you, sir. 

Mr. Rocers. You mean the behind-the-scenes pressure that you have 
indicated here, that whatever the “monopoly-minded trunklines” may 
have done was not in the ordinary filing of an application ? 

Mr. Weiss. That is absolutely correct. 

Mr. Rocers. Even if they file an application rather than come out 
into the open and bring it out before the Board, they have slipped 
in the back door and said to the members of the CAB, “Well now, this 
is it, don’t you do anything that would break up our big monopoly.” 

vel Wess. In my opinion, I think that is probably what has hap- 
pened. 

Mr. Rogers. That is the next question that I am leading you 
down to. 

Mr. Wess. I’d like to read to you, Mr. Rogers, something, ex- 
cerpts from a speech that was given by the Honorable Ross Rizley, 
Chairman of the CAB, before the Enid, Okla., Chamber of Commerce, 
Enid, Okla., Friday, November 18, 1955; with your permission, sir. 
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Mr. Rocers. We already have that in the record. 

Mr. Wess. Of his speech? 

Mr. Rogers. Yes. 

Mr. Weiss. In Enid, Okla. ? 

Mr. Rocers. Yes; that was put in the record. 

Mr. Weiss. You are asking me about pressure. I say that they are 
making them, and I would like to read—— 

The CHarrman. I have just consulted the record and Chairman 
Rizley stated that they capitulated to pressure. Here is the testimony, 
page 328. [Reading:} 

Mr. Scorr. They seem to be blaming you for delaying it. The delay seems to 
be on their part. 

Mr. Riztey. That is what I thought. That is what we thought completely. 

The CHAIRMAN. As I understand it, Commissioner, your statement is tanta- 
mount to your capitulating to the scheduled airlines. 

Mr. Riziey. No. I won't let you get by with that, Judge. It was our own 
airlines, plus Europe, Asia, Africa, and Australia. 

The CHAIRMAN. Let us say “Capitulation to ail of the airlines.” 

Mr. Riztey. That is right. 

Mr. Rocers. That is the point that I was trying to get at. What 

ou are confining your statement here to is some statement Mr. Rizley 
es said. Is there any other evidence to back that up? 

Mr. Weiss. I think that we can prove that there is other evidence. 

Mr. McCutiocu. How long has that pressure and the conspiracy 
been going on and effective ; over a period of year? 

Mr. Weiss. Yes, sir. To my knowledge, that same situation has 
prevailed since, I would say, early 1947, early 1947. It is now reach- 
ing the climax. 

r. McCuniocn. And that conspiracy and that pressure goes on 
like Old Man River, irrespective of who is chairman or who may be 
members ? 

Mr. Wess. Just like the sands of time, sir. 

The Cuarrman. Just like the—— 

Mr. Rogers. The sands of time ? 

Mr. Weiss. The members differ but as you pointed out, the pressures 
continue. 

Mr. Keattne. The testimony to which the chairman has referred— 
does this have to do with this testimony about the travel agencies? 

The Cuarmman,. Trans-Atlantic phase. 

Mr. Kratine. The statement that the chairman has read is entirely 
different, as I interpreted it, from the conclusion the witness has 
drawn. The witness has stated there that Mr. Rizley testified that the 
CAB had capitulated to scheduled airlines. 

Mr. Weiss. To pressures. 

Mr. Keatina. That is exactly what he denied here. 

The Cuarrman. No, he said so. 

Mr. Keatina. He said, the Chairman said: 

As I understand it, Commissioner, your statement is tantamount to your 
capitulating to the scheduled airlines. 

Mr. Riziey. No, I won't let you get by with that, Judge. 

The Cuarrman. Read on. 

Mr. Keatine (reading) : 

It was our own airlines, plus Europe, Asia, Africa, and Australia. 


The CnarrMan. Let’s say capitulation to all of the airlines. 
Mr. Riziey. That is right. 
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Mr. Weiss. I will let that stand for itself. 

Mr. Keattno. That sure does stand for itself and does not bear out 
in any respect what _ were trying to lead us to believe here. ; 

Mr. Weiss. Well, I certainly do not want to become argumentative 
with you, sir. The record, I think, stands for itself. And with the 
chairman’s permission, I would like to read again an excerpt from a 
speech made by the Chairman of the CAB, at the Enid Chamber of 
Caeneune on November 18, 1955, which perhaps might serve to clarify 
some of the doubts you have in your mind, sir. 


The true issue of public convenience and necessity, that is, whether the public 
needs more service or more competitive service between two points, is submerged 
in the question of who shall render a service which everyone ugrees is necessary. 
Proceedings drag on before examiners fur weeks on end on the issue of choice of 
carriers. The effect of this doctrine over the long-run is to give an advantage 
to the large carriers, since they are far better able to support the costs of a 
drawn-out and complicated proceeding. 


The CuHairman. What are you reading from ? 

Mr. Weiss. This is on page 6. 

The Cuarrman, Of the speech ? 

Mr. Weiss. Yes, sir. 

The CuarrMan. That isin the record ? 

Mr. Weiss. Page 6, paragraph 4, and also paragraphs 5, 6, and 7, 
on page 7. 

The effect of this doctrine over the long-run is to give an advantage to the 
large carriers since they are far better able to support the costs of a drawn-out, 
complicated proceeding ; legal fees and payment to high-priced economists mount 
very rapidly. 

Another aspect of the Board’s difficulties and problems in connection with the 
making of findings of public convenience and necessity, which again indicates 
the extent to which the private motivations of the carriers have begun to take 
predominance over the Board's questions of public interest, is the matter of 
pressures. 

Pressures, in my way of thinking—and by pressures I mean extraordinary 
judicial efforts to promote or defeat a certain decision—are detrimental to every- 
body concerned. 

First of all, they are detrimental to the applicant generally, because even if 
an applicant is not desirious of using pressure he may feel compelled to do so 
to counteract the pressures created by his opponents. 

Pressures are bad for the Board, not becanse the Board will yield to pressure, 
certainly so long as I am with the Board I will use every effort I can to resist 
such pressures, but principally because of the harrassing influence of the Board 
members in arriving at their decisions, caused by the introduction of extraneous 
issues and political considerations which distort the evidence of the Board. 

Again, the Board may overreact to pressures, and in the attempt to resist 
them lean over backward to achieve a result which they otherwise might not 
have reached. 


Mr. McCuttocn. I would like to ask this question. Has the North 
Asnerionn Air Lines ever been engaged in any counterpressure move- 
ments ¢ 

Mr. Wess. Well, if we have, sir, we have been very unsuccessful 
at it. No, wehavenot. We have tried—— 

Mr. McCutiocn. Do you think that you have not either directly 
or indirectly tried to germinate any pressure on the Civil Aeronautics 
Board since 1948? 

Mr. Weiss. We have tried to acquaint the Civil Aeronautics Board 
with our problem. I personally have gone around to see every mem- 
ber of that Board for the last 10 years to acquaint them with the prob- 
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lems that we have in our phase of the industry. And I might say it 
has been quite unsuccessful. 

Mr. McCuttocu. You have made the same general approach I pre- 
sume, as is characterized by “pressure” ¢ 

Mr. Weiss. I do not know what the other people do. I did not try to 
pressure anyone. All I tried to do was to point out our problems. 

The CHairMAN. Proceed with your statement. 

Mr. Weiss. Actually there is no need for me to make this charge or 
to describe this conspiracy in detail. The Board’s Chairman, the 
Honorable Ross Rizley, a distinguished former Member of Congress, 
has admitted in previous testimony to this committee that: (1) The 
big airlines, through ATA, agree on rates and other matters and that 
the Board approves these monopoly agreements on the basis of find- 
ings that “they are in the public interest,” regardless of the possible 
antitrust implications of these agreements. 

(2) The CAB has no regular policy or program of consulting or 
conferring with the United States Department of Justice to ascertain 
whether these monopoly airline agreements are in violation of anti- 
trust laws. 

(3) The CAB has no standard yardstick for measuring and weigh- 
ing the public interest involved in airline rate and other agreements, 
but considers each agreement on its merits. In effect this means that 
the big air carriers, by the Board’s own admissions to this committee, 
can “agree” on almost any subject they wish, then file their agreements 
with the Board, with Board approval almost a foregone conclusion. 

(4) The CAB permits American overseas passenger carriers to en- 
ter into agreements on overseas passenger rates as members of the 
International Air Transport Association—known as IATA. The 
Board’s Chairman (I think that is the committee’s chairman) has 
characterized IATA as a cartel and has said that American overseas 
carriers as members of this cartel are “agreeing” on overseas fares 
which force passengers to pay double for flying over salt water, an 
exorbitant charge which obviously is not in the public interest. 

Mr. McCuttocn. Do you know whether or not the Department of 
State, over a period of the last 10 years, has taken any interest in the 
administration of new carriers in overseas transport and fares charged 
for such transport ? 

Mr. Weiss. I do not. Perhaps Mr. Maclay would be able to answer 
you on that. 

Mr. Mactay. I am not familiar enough with that to undertake to 
answer it. 

The Crarrman. Go ahead, Mr. Weiss. 

Mr. Weiss. (5) The CAB admitted to this committee that it at- 
tempted to oppose a recent IATA agreement to raise first-class over- 
seas air fares 10 percent, but that the Board was forced to “capitulate” 
because of “tremendous pressures” from our own carriers and foreign 
airlines and governments. 

Mr. Keatine. I understand you are going on, which is perfectly all 
right. I have to leave now. I have some questions about that I would 
like to ask of Mr. Weiss. I presume that he will be able to return 
at another hearing ? 

Mr. Weiss. I will be at your convenience. I had planned on leaving 
Washington ; but, if necessary, I will come back. 
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The Cuatrman. We propose to go on until 1 o’clock, and then will 
resume on Wednesday morning. We have the regular committee 
meeting tomorrow. We will resume on Wednesday at 10 o’clock. 

Could you be back here at 10 o'clock? 

Mr. Weiss. Yes, sir; I will be 

The Cuarrman. I think that the Board members are all likely to 
be here on Wednesday. 

Mr. Wess. All right, sir. 

The Cuarrman. Go ahead now, Mr. Weiss. 

In connection with that last statement, I want to read an excerpt 
from a speech made by Representative Holifield of California, on 
March 1—it is a part of a speech to which I referred previously : 

The fact is that the public now pays more than double to fly over salt water. 
It pays twice as much to fly across the ocean in the same planes as it does to 
fiy air coach to and from California. Why does it cost twice as much to fly 
over salt water? The reason is elementary. Completely controlled by an inter- 
national cartel. There is no independent competition over the ocean to provide 
the price yardstick which North American has over land. 


You may proceed. 

Mr. McCuutocu. Mr. Chairman, I would like to say this: I do not 
know anything about these things—these international relations— 
but it would be my guess that our international affairs are responsible 
for some of these aoe about which complaint has been e—and 
it might serve a useful purpose to get some dependable information 
because of improper inferences that might be concluded from that part 
of our colleague’s speech. 

The Cuatrman. The director general of IATA is coming here to 
one of our subsequent meetings on Tupoday. 

I simply presented that part of the speech of Mr. Holifield for the 
record because I was asked to do that. 

You may proceed. 

Mr. Weiss. These are shocking admissions. Ifa domestic eee 
group and a worldwide airline cartel can so pressure a Board whic 

as a congressional mandate to guard the public interest and encoura 
competition, how, then, can the public interest be served The public 
and those seeking to serve the pe lic with low-cost air transportation 
can only look to Congress and the courts for relief. 

With your permission we will put before the committee today a 
detailed analysis of the reasons why we are convinced it is in the public 
interest for comma to reaffirm and strengthen the right of new com- 
petition to enter major domestic and overseas passenger service. We 
will present facts which will demonstrate that North American has 
been unjustly and illegally hea by the CAB in its efforts 
to enter major trunk routes as a certified carrier. 

North American has been accused of technical economic “violations” 
of CAB rules governing frequency and regularity of flights as a part 
of an industry-Board plan to prevent any new operator from securing 
operating authority. We have flown a million passengers over a 
billion passenger-miles but without being granted the CAB certificate 
of public convenience and necessity which we seek in order to extend 
our low-cost air coach service which our management first introduced 
in this country 10 years ago. We have done this by risking our own 
money—without asking for or getting one penny of Federal subsidy. 

The CAB, under pressure of the big airlines, concocted new regula- 
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tions designed to narrow and shrink our already limited operating 
authority. Then it used these regulations to brand us as economic 
“violators” when we applied for a certificate to serve major passenger 
routes. 

Thus the CAB has sought to regulate us out of business, while at 
the same time denying us the certificate we sought and needed to elimi- 
nate the Board’s “violation” charges. The Board has never ques- 
tioned the reliability and efficiency of our passenger operations or the 
level of our fares. It has only said: “You have violated the economic 
regulations we have designed to limit your operating authority—there- 
fore, you are not entitled to ask us for a certificate granting you the 
right to survive. So go.” 

t is obvious then, that we are facing “strangulation by regulation,” 
as the Senate Smal] Business Committee described it after an exten- 
sive series of hearings. It is even more obvious that we are being 
denied—by Government regulatory edict—the right to enter a busi- 
ness in which we have demonstrated our ability to provide substantial 
benefits for the public and for the industry. 

The basic question of the right of entry is even more important to 
the public vA to small, independent business than the particular fate 
of the North American Airlines group. It is important to all Ameri- 
cans who believe in fair play and the right of every new smal] business 
to challenge big business with lower costs, better new ideas and better 
service. 

Mr. McCuttocu. I would like to ask the witness if this is not the 
case: Are we not faced with a policy which is not a policy alone con- 
fined to air transportation—this question of regulated or certificated 
operation—but it is one that goes into over-the-road transportation, 
railway transportation, public utility service, and so on; is it not? 

The Cuatrman. I think I might say to the gentleman from Ohio 
that he is absolutely sound in that statement. The purpose of our in- 
quiry in a broad gage aspect of it was to see in what degree these 
regulatory commissions, including the Civil Aeronautics Board. are 
abiding by the intent of Congress relative to competition. We are 
trying to discover that. 

This is probably an example—I do not know how true these facts 
are—I have no way of determining them yet—we have not heard both 
sides—but here is an example of where they made application, the ap- 

lication has been denied, and they have operated on a nonschedule 

asis. They have made innovations, and they have benefited the pub- 
lic by less costly transportation. And there may be other such ex- 
amples. I do not know. But the purpose of the inquiry is to see 
whether the regulatory bodies are encouraging competition or stran- 
gling competition. 

This is only the first segment. We intend to go into the operations 
of the FCC and the ICC with reference to railroads, truckers, and so 
forth and so on, and then right down the line, if we have time. 

Mr. McCuniocn. That is one of the things that I wanted to have de- 
veloped. We have the question of policy. It was established, I 
guess—that policy has been established for instance, in rail transporta- 
tion almost a century ago. If we can develop allegations that we are 
making by particularizing facts and projecting overall results, then of 
course we will do a very useful service. 
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I am very glad to hear that we are going to try to do that, that we 
are not going to end onl by hearing some charges that may have an 
adverse effect tem ovenily, ut might not necessarily, when all of the 
facts are developed, have that effect over a longer period. 

The Cuarrman. Proceed. : 

Mr. Weiss. It has come to my attention that the chairman of this 
committee has recognized the real need for legal reaffirmation of the 
right of entry principle in our Federal antitrust laws by introducing a 
bill which would prevent governmental regulatory bodies from em- 
ployment of regulations to protect the interests of entrenched com- 
panies in any regulated industry. If such legislation had been in effect 
6 or 8 years ago, many small, competent independent airlines that have 
since been forced out of operation by CAB regulations, would still be 
flying today and our airline industry and the public would be the 
benefactors. Such legislation is sorely needed now to protect both 
the public and small business. Lal 

r. Maerz. Mr. Weiss, you understand, of course, that the bill is 
not limited by any manner or means to the Civil Aeronautics Board. 
It applies to all regulated industries; that is, industries regulated by 
Federal regulatory bodies. 

Mr. Wetss. Yes, sir. 

Mr. Materz. And would amend the Sherman Act to declare the 
congressional — in favor of administering the regulatory statutes 
on the basis of the antitrust laws, unless the mandates of the statute 
dictated otherwise. 

Mr. Weiss. That is true. I realize that this was our interpretation 
as it applied to us. 

But the regulators, admittedly under pressure, still preserve the 
skies as the private domain of the 12 big trunk airlines who have 96 
percent of the total business to themselves. 

North American is today the only surviving independent airline 
still seeking certification by CAB to enter major route services. 

We have applied to serve a network of 21 major cities at fares 33 
— lower than the lowest coach fares now charged by the certi- 
ficated carriers. We have applied to start an experimental aircoach 
service over the Atlantic at fares half the lowest tourist fares now 
charged by the big overseas carriers. We have been turned down. 
We have been denied the right of entry. The CAB has not granted 
a certificate to a single new major route passenger carrier since 1948. 

We still are in the fight. We are not going to give up. We want to 

reserve and extend the benefits of our competition by providing true 
ow-fare aircoach service for the public. 

If we are driven from the air for technical “economic violations,” 
deliberately concocted to preserve big airline domination of the skies, 
monopoly will have won and the public will have lost. For if North 
American is banished by Government edict, it is certain that no new 
competition can or will develope to challenge the 12 grandfather air- 
lines and the entrenched cartel of overseas carriers who now so arro- 
gantly believe they can “agree” what’s best for the public. These 
monopoly “agreements” are costing the public over $100 million a year 
and depriving the public of badly needed economies in air travel. 

The Cuarrman. What is the basis of the statement of the public 
being disadvantaged to the extent of $100 million a year ? 
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Mr. Wetss. For example, the dollar fare increase that was just 
granted to the certificated airlines, on the domestic airlines quite a 
while ago, has now run almost to that much money—just by getting 
$1 a ticket. 

The Cuarrman. I see. It was $91 million—I think the testimony 
was. 

Mr. Wess. Yes, sir. 

Mr. Matetz. $100 million—— 

Mr. Wriss. I based that on the growth factor each year for the 
past—I think you will find—I do not know what the figure is for 1955. 
I think you will find 1956 is probably more than that. 

Mr. Maerz. Mr. Weiss, let me ask you this question. Suppose 
the scheduled airlines were limited to an 8 percent return on the in- 
vested capital after taxes; how much would passenger fares be re- 
duced each year from what they are now? Can you give an esti- 
mate of that? 

Mr. Weiss. No; I could not. I heard the testimony the other day 
about the rate of return being 17.9, et cetera, et cetera. It would be 
very difficult for me to determine that. I do know, however, that we 
can operate at a very nice rate of return which I believe is more than 
8 percent at 3.2 cents per passenger mile, which is about where we 
stand on our fare. 

Mr. Matetz. The committee is trying to get the basis for the state- 
ment you made that— 
monopoly “agreements” are costing the public over $100 million a year and de- 
priving the public of badly needed economies in air travel. 

The chairman asked you what the basis of that statement is. I 
wondered whether you could elaborate on that. 

Mr. Weiss. I think lower coach fares 

Mr. Maerz. Are you predicating that on the fact that aircoach 
service would be used more universally than it is now? 

Mr. Wertss. Yes, sir. 

Mr. Maclay tells me that it is just based on the 21 cities that we 
have applied for certification to serve. 

Mr. Mactay. If you take the 21 cities where we have applied for 
and put in our 3-cent fare, then I believe that compared to the coach 
fares that are presently existing, and the difference was $116 million 
annually. 

Mr. McCutxocu. Mr. Chairman, those are again the best cities in 
the United States. What is that going to do to Grand Rapids and 
Podunk and Piqua and Dayton ? 

Mr. Weiss. I think I can answer you, sir, in this fashion. The 
coach fare, for example, on the major certificated airlines today be- 
tween Los Angeles and New York, and San Francisco and New York 
is $80, but the coach fare, for example, between Albuquerque, N. Mex. 
or Detroit, Mich., or other flights, is considerably more. 

What we are saying, sir, is that by the stimulus of competition we 
can reduce the fares. We know that we can operate our airline as 
we are today. And we can also serve additional cities at the rates we 
are charging and make a fair return on our investment. 

Mr. McCuttocn. Let meask you this. What percentage of capacity 
do you operate your planes on? 
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Mr. Weiss. We have been fortunate, sir. About 76 percent. 

Mr. McCuuiocn. Do you know what the scheduled carriers air- 
coach flight percentage is—what the capacity is? 

Mr. Wess. No, I do not. There is a reason for our operating at 
that capacity. 

Mr. McCuttocu. Could that be by reason of the fact that you fly 
from New York to Los Angeles where you may pick up a plane load 
of 75 out of your capacity of 102, or 76, as an average ? 

Mr. Weiss. No, sir. 

Mr. McCuuxocn. Rather than furnishing intermediate service? 

Mr. Wess. No, sir. No, that is not true at all. For example, 
TWA, American, United might even have a higher one, for all I 
know. I do not think they do. But that can be controlled by the 
number of flights you fly. That is very simple. 

Mr. McCoutuocu. Is not that naeie one of the reasons that you 
are able to do that and you do control that exact number of flights? 

Mr. Weiss. I think that is just good common sense. You are not 
going to fly an airplane empty. TWA does not have todo it. Neither 

o we. Neither do these others. I mean, you have to use good busi- 
ness judgment in any business. 

Mr. McCutiocn. Of course, the payload from all airports, other 
than from New York to Los Angeles, or from New York to Miami, 
are not necessarily the same, regardless of how good business brains 
are used in the operations. 

Mr. Weiss. That is right. I can take you down through the south- 
eastern portion of the United States, sir, and show you that the pay- 
loads are better in those areas in small towns such as, for example, 
I will cite a few of them, Winston-Salem or Charlotte, down in North 
Carolina, and around in there, and in Georgia. 

Mr. McCu.iocn. Are those aircoach flights? 

Mr. Wess. They are first-class 6 cents a mile. 

Mr. McCuttocu. By reason of the fact that they cannot for some 
reason or another, which I do not know the reason for, not being 
informed in this industry—as I understand you to say, carry less 
than 62 passengers in an aircoach flight—is that it ? 

Mr. Weiss. No. 

Mr. McCutxocn. Something like that ? 

Mr. Weiss. What I am trying to point out to you, sir, is that it is 
not just the areas that determine whether or not there is need for the 
aircoach. If you have an area, for example, that has a high demand 
—I think most areas in the United States today have a high demand 
for air transportation—you can increase that demand by reaching 
a new market by offering a lower fare. 

In other words, it is the same theory as F. W. Woolworth. You 
give a man a good product for a lower price and you are going to 
out-compete your competitors. It is just as simple as that. It is just 
the basic philosophy of competition. 

You stimulate your business. Competition from North American 
has stimulated, I think, the aircoach business. And aircoach business 
has stimulated the whole air-transportation industry and will con- 
tinue to do so. 
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Mr. McCuttocn. I would agree with that. Again protesting my 
lack of information in comparison with you, I a think that there 
are a number of variables in this. 

Mr. Wess. There is no question about it, sir—no question about 
it. 

The Cuatrman. Finish your statement, please. 

Mr. Wess. Yes, sir. 

That is why we are convinced that it is in the public interest to 
allow new, responsible, qualified competition to enter our air-trans- 
portation industry. 

We are convinced that in the future, as in the past 10 years, North 
American’s competitive spark can help lead the industry to new paths 
of pro in low-cost air transportation. 

With your permission, I should like to call upon Mr. Hardy Maclay, 
North American’s general counsel, to give the committee further de- 
tails in addition to my preliminary statement. 

Again, may I express my appreciation to the committee for this 
opportunity to be heard. 

‘The CHarrMan. Our next witness is your counsel, Mr. Hardy 
Maclay. I do not know whether we will be able to finish your state- 
ment today. I just want to state that we asked the Chairman of the 
Civil Aeronautics Board and Mr. Adams and Mr. Denny to be here 
on Wednesday, so that the interrogation, Mr. Weiss, that Representa- 
tive Keating might want to direct to you, might have to come subse- 
= to the testimony of the Commission, particularly, Commissioner 

enny. So will you hold yourself in readiness for either Wednesday 
or thereafter ? 

Mr. Wess. I am here from California, but I will just stay on. 

The Cuatrman. I think that it is important that you remain, so 
that Representative Keating can address certain questions to you. 

Meanwhile, we will go as far as we can with you, Mr. Maclay. 


TESTIMONY OF HARDY K. MACLAY, COUNSEL, NORTH AMERICAN 
AIRLINES GROUP 


Mr. Mactay. Mr. Chairman and members of the committee, I want 
to thank the committee for the opportunity to testify here today. 

I have been counsel for the North American Airlines group and the 
predecessor company, Standard Airlines, which Mr. Weiss mentioned 
in his statement, since 1948. Your committee is looking into the mat- 
ter of competition and monopoly, particularly in the regulated indus- 
tries, which, of course, includes air transportation. 

Standard Airlines, Viking Airlines, and other nonscheduled car- 
riers, pioneered and developed low-fare aircoach service. The fact 
that the development of this low-fare service has probably been the 
most favorable economic development in air transportation is attested 
by the fact that at this late date the Board and the certificated indus- 
try attempt to claim credit for its development and to create the im- 
pression that the scheduled industry was as much responsible as the 
nonscheduled industry for its development. 

For example, Aviation Daily, dated March 12, 1956, in reviewing 
testimony before this committee, stated that Mr. Ross Rizley, Chair- 
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man of the CAB, refused to make a definite statement that the non- 
scheduled carriers “pioneered aircoach.” He stated: 

They (nonscheduled carriers) had a very prominent part * * *. I have heard 
it discussed pro and con both (certificated and nonscheduled carriers) had a 
great deal to do with it. 

On Friday March 1, 1956, Mr. Stuart Tipton, president of the Air 
Transport Association, testifying before the Subcommittee on Trans- 
pretense and Communications of the House Interstate and Foreign 

ommerce Committee, stated—pages 714-715 transcript of testi- 
mony—that the scheduled airlines inaugurated coach service to 60 
cities at a very early time, “probably 1946 or 1947 and 1948.” Imita- 
tion, of course, is the sincerest form of flattery. The scheduled car- 
riers ultimately adopted what had been originated and developed by 
the irregular carriers, principally by Standard Airlines and Vikin 
Airlines which were operated by what is now known as the North 
American management. 

Once and for all, let me say that the nonscheduleds were responsible 
for originating and developing aircoach, I would like to introduce 
some exhibits in the record. 

The Cuatrman. They may be. 

Mr. Mactay. First, an excerpt from a speech given by Senator Ed- 
win C. Johnson, at the Aviation Celebration of the Chamber of Com- 
merce, at Kansas City, Mo., July 15, 1949, on Coach Service. Senator 
Johnson was still in the process of going through hearings before 
the Senate Interstate and Foreign Commerce Committee to determine 
what the difficulties were with the scheduled airlines industry, and 
why it was that they were having a depression all of their own during 
the period 1946, 1947, and 1948, when the entire country was having 
very good times financially. 

Also, Report No. 822, of the Senate Select Committee on Small 
Business, on Future of Irregular Airlines. 

Also, Views of the Department of Justice “in the matter of pro- 
posed ‘rulemaking’ proceeding for revision of section 292.1, economic 
regulations, amendment and partial repeal of irregular air carrier 
exemption,” before the Civil Aeronautics Board. 

Next, Supplementary Comments of the Department of Justice 
in the same proceeding on the subject, the Board should enforce the 
policy of the antitrust laws. 

Next, a release of the Civil Aeronautics Board dated December 6, 
1951, establishing the coach policy for the certificated domestic car- 
riers. 

I would like to read one paragraph from that in which the board 
recognizes the economic merit of aircoach as of December 6, 1951, 
when it established its coach policy : 

It is apparent that the maximum development of civil aviation in the United 
States, as contemplated under the Civil Aeronautics Act will not be realized 
until such time as air travel is placed within the economic reach of the great 
majority of the traveling public. High density coach service offers a sound 
means of accomplishing this objective, improving the economic stability of the 
certificated domestic carriers and reducing the dependency of these carriers upon 
Federal subsidy. 

It is the Board’s firm opinion that the high density coach service offers maxi- 
mum opportunity to the certificated domestic carriers to provide low fare air 


transportation at a profit level as high as that which can be obtained from stand- 
ard fare operations using the same aircraft, but with fewer seats and free meal 
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service. The substantial cost savings which are possible through the full ex- 
ploitation of the carrying capacity of the modern four-engine aircraft types 
make possible substantial reductions in fares for coach services compared with 
first-class services. 

Next, a report of the Civil Aeronautics Board, entitled, “The Role 
of Competition in Commercial Air Transportation,” submitted to the 
Subcommittee on Monopoly of the Select Committee of Small Busi- 
ness, United States Senate, dated November 24, 1952. And I refer 
in that report particularly to page 30. 

Next, Report 540 of the Senate, Report on Role of Irregular Air- 
lines in the United States Air Transportation Industry by the Select 
Committee on Small Business, United States Senate. 

Next, Opinion of the Civil Aeronautics Board in volume 14 of the 
Civil Aeronautics Board Reports in Transcontinental Coach-type 
Service case, particularly including the dissenting opinion of Mem- 
ber Joseph P. Adams. 

(The exhibits referred to by the witness start on p. 742.) 

Mr. Mactay. The story of the Board’s campaign to kill the inde- 
pendent aircoach industry and its thus far successful program to pre- 
vent any such coach operator, or in fact, any other applicant, from 
securing proper operating authority to compete with the grandfather 
industry, is one of particular relevance to this committee’s inquiry. 

My statement will cover principally the period involving the early 
independent operators because it was during that period that the plan 
of the CAB to eliminate the entire aircoach industry and to prevent 
any nongrandfather carrier from securing a certificate, was evolved 
and put into effect. 


Congress directed the CAB in administering the Civil Aeronautics 
Act “to maintain competition to the extent necessary to assure the 


sound development of an air transportation system.” One element 
of competition in any industry has to do with entry into the business 
by new companies. It is to this aspect of the issue, that is, the ques- 
tion of entry into the industry by new operators, that this testimony 
will be largely confined. 

This issue seems to break down into three parts: 

First, is the matter of the extent to which the Board has, in fact, 
permitted entry of new operators into this industry and the economic 
and competitive significance of such entry. This appears to have been 
already well covered in prior testimony. I have a pamphlet here 
entitled: “North American, First in Aircoach,” which covers this 
subject. I would like to submit it for the record, which I understand 
has already been submitted. 

Very briefly, as the chart on page 6 discloses, after 18 years of the 
Civil Aeronautics Act and the Civil] Aeronautics Board, more than 
96 percent of the total commercial revenues of this industry, are reve- 
nues of the 12 remaining grandfather carriers, certificated—not by the 
Civil Aeronautics Board—but by the Congress, by legislative enact- 
ment in 1938. In other words, less than 4 percent of the industry’s 
revenues are accounted for by carriers which the Board has cer- 
tificated. 

Mr. McCutxiocn. Does that pertain to passenger service only, or 
does that cover freight and express service as well ? 

Mr. Mactay. The figures are total nonmail revenues, all sources. 
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Mr. McCutxocn. The total nonmail revenues ? 

Mr. Mactay. Yes, sir. 

Second, there is the question of what it was that Congress intended 
with respect to right-of-entry, that is, to what extent did Congress 
ore ate that fas should be entry of new operators into this 

usiness. 

Reference to this part of the problem is brief for the reason that 
it is thoroughly covered in a comprehensive memorandum which covers 
the legislative history of the Civil Aeronautics Act with reference to 
congressional intent concerning the right-of-entry of new operators. 
This memorandum was submitted in 1953 to a Senate committee by 
Senator O’Mahoney who was then one of our counsel. I ask permis- 
sion to submit this memorandum for the record. 

The Cuarrman. It will be accepted. 

(The document entitled, “ercbdindam Submitted by Senator 
Joseph C. O’Mahoney” appears on p. 923.) 

Mr. Mactay. Third, I will discuss briefly the inception and early 
development of low-fare passenger air transportation by the non- 
scheduled industry; and the Board’s program to eliminate the non- 
scheduled coach industry and to prevent any applicant securing a 
certificate to compete with the grandfather industry. 

Congressional intent with respect to entry of new nongrandfather 
carriers into the air transport industry : 

The legislative history of the Civil Aeronautics Act covers a period 
of about 4 years, from 1934 to 1938. As the memorandum I have sub- 
mitted discloses, various hearings and other congressional proceedings 
give a full and accurate picture of the prema | during that period— 
its economic characteristics—the stage of its development—its mem- 
bers, and the intention of Congress with respect to the entry of new 
operators into this new and undeveloped industry. 

Going back a few years prior to adoption of the act, there were two 
types of operators—scheduled carriers and the nonscheduled carriers— 
or fixed-base operators. The scheduled carriers were those having 
mail contracts entitling them to subsidy under rates fixed by the Inter- 
state Commerce Commission. They operated what then were trans- 
port-type aircraft. 

Mr. Materz. Let me ask you this. Turning back to that figure of 
96 nercent. I think Mr. McCulloch asked you whether the 4 percent 
included all revenues. Is that revenue obtained by the nonscheduled 
carriers, as well as the scheduled carriers? 

Mr. Mactay. The 100-npercent figure would be the total revenues, 
nonmail of the entire certificated air carrier industry. The 96 percent 
is that same type of revenues by the grandfather carriers. The 4 
percent includes revenues of the all-cargo carriers, of which there are 4 
and the feeder carriers of which there are, I think, 13. 

Mr. Maerz. I am sorry, I did not get that. 

Mr. Mactay. The feeder or local service carriers, of which I think 
there are about 13. 

Mr. Matetz. What percentage of the entire industry revenue in 
domestic transportation is obtained by the irregulars? 

Mr. Mactay. I think the revenues for the irregular air carrier in- 
dustry of 1954 were. if I remember correctly, around $70 million, of 
which I think $17 million was aircoach revenues. 
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The fi for 1955, I do not recall. I just do not recall. 

The Coarmman. What would be the percentage ? 

Mr. Mactay. I think the total revenues of the irregular industry 
would be—well, let us see—the revenues of the certificated industry 
were about $1,300,000, I think, last year. And I guess that the non- 
scheds revenues would be, I will say, around $60 million. I am 
guessing. 

Of that $60 million, by far the major portion of that is military 
revenue, not from common carrying of passengers, but the military 
contract work. 

Mr. McCuttocu. I would like to ask another question. This is 
going back a little in your testimony. 

On the bottom of page 2 you mentioned 12 grandfather carriers. 

Mr. Mactay. Yes, sir. 

Mr. McCuttocn. In addition to those 12 grandfather carriers have 
there been additional freight or air express carriers certificated in the 
last 15 years? 

Mr. Macuay. The story which I have not gone into in detail, be- 
cause it is covered in the brochure—I thought I would more or less 
skip it—the story that you are referring to is told on pages 4 and 5 
of that brochure. Page 4 discloses that during the history of the 
Board, since 1938, 13 local service carriers have been certificated. For 
1954 their revenues were $29 million, or 2.3 percent of the total com- 
mercial industry nonmail revenues. 

The cargo carriers you referred to are shown on page 5. Four of 
those carriers have certificates and their total revenues in 1954 were 
1.4 percent of the total commercial industry revenues. 

I do not know what the 1955 figures are. 

We had this prepared. I did not bring it up through this last year, 
but the picture has not changed significantly. 

Mr. McCutiocn. Has there been any analysis of these figures and 
these statistics that are used here to tell the story with respect to why 
these additional certificated carriers have not been carrying more of 
the payload either passenger or freight ? 

Mr. Mactay. I think the answer to that is quite simple. Another 
fact about certification by the Board is there has never been any cer- 
tificate granted in any market which was a profitable market. 

Every certificate granted has been granted in a loss market. For 
example the freight business today is a loss; the feeder or local service 
business is a loss business. There has never been any certificate 
granted in the major market which is the trunkline passenger busi- 
ness which is the richest market in the world. 

Mr. McCuttocn. Is there competition in the trunkline market as 
between the old grandfather certificated carriers in every instance— 
are there any exclusive certificates between major markets? 

Mr. Mactay. Well up until recently there were quite a few segments 
which were monopoly segments. However, so far as the certificated 
grandfather carrier industry is concerned, particularly since Mr. 
Rizley has been chairman of the Board, the decisions of the Board have 
been favorable from the standpoint of increasing competition between 
the carriers. I am sure it will be a much healthier situation, because 
many of the certificated carriers that really needed it were put into 
good profitable points which I think will help the smaller carriers to 
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a certain extent to become better carriers from the standpoint of serv- 
ice, more profits, and so forth. 

The Cuarrman. Commissioner Rizley indicated clearly that he had 
made it his deliberate business to see to it that there would be more 
competition among the certificated carriers. I think he has been very 
successful in that regard. He deserves a great deal of credit for that. 

Mr. Mactay. I quite agree. 

I would point out one thing that is in your record here, however. 
Mr. Roth, one of the staff of the Civil Aeronautics Board, testified in 
every instance where an existing carrier put in new service to a new 
point the rates charged were identical to the existing rates. 

ae poCutaadE, Is that by compulsion of law or by economic 
choice? 

Mr. Mactay. The rates? 

Mr. McCuttocn. Yes. 

Mr. Mactay. Well, it is not by law. Each carrier, under the Civil 
Aeronautics Act, can file whatever rate he chooses on whatever opera- 
tion he has. 

Mr. McCutxocn. Is that unlike rail carriers, for instance? I have 
a hazy impression that rail carriers between certain points for identical 
service must charge the same tariff. Is that right? 

Mr. Mactay. It is true. I do not want to go into the rail end of it. 
I am not thoroughly familiar with it, but in air, the way it works is 
that the carrier under the act files his tariff, and that tariff stays on 
file generally 30 days before it becomes effective. Then it automatically 
becomes effective, unless the Board issues an order starting an in- 
vestigation and suspending that until they have their investigation. 

Actually, under the proceeding, the way it is set up now between 
these certificated carriers because of their air traffic conference setup, 

enerally speaking, when the rates go into effect they are the same 
or all of the carriers. That is not always so. 

The Cuarrman. When you speak of competition among the certifi- 
cated carriers, which creditably the Chairman wanted to encourage, 
the competition is not that which covers the rates—it is competition 
of service? 

Mr. Mactay. I would say that price competition has been substan- 
tially eliminated, yes. 

Mr. Marerz. Let me ask you this question: Suppose you have 2 
carriers or 3 carriers serving the same pair of points. Any one of 
those three can reduce the rates on its own individual initiative; is that 
not correct ? 

Mr. Mactay. So far as the Civil Aeronautics Act is concerned? 

Mr. Maerz. That is right. 

Mr. Mactay. Any one of them can file a new rate at any level that 
he wants to put it. y 

Mr. Maerz. Is it not correct that TWA actually did reduce its 
transcontinental air-coach rates to $80 before the other certificated 
carriers did? 

Mr. Mactay. That is right. 

Mr. Marerz. Was not the result of that that the other certificated 
carriers then followed it with a lower rate? 

Mr. Mactay. That is correct. And in the industry they feel that 
it was quite unusual. And TWA is generally considered as having 
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sort of gotten a scoop. I mean, TWA got it first—got full-page ads 
in all the papers that they were putting in this $80 one-way round- 
trip fare which, of course, was copied from us. 

Then later—very shortly thereafter—American and United put 
theirs in. 

I would like to point out that they put it in—all of them—for a 6- 
month period. At the end of the 6-month period it was up for re- 
newal. ‘The carriers renewed it, but 1 carrier only renewed it for 2 
months, and the others for 6 months. At the me of 2 months it is 
confidently expected, I understand, that North American will be out 
of business. 

Mr. Maerz. Do you know of any other situation where an individ- 
ual certificated carrier broke the rate structure ? 

Mr. Mactay. Where a certificated carrier broke the rate structure? 

Mr. Maerz. Similarly to TWA? 

Mr. Mactay. The only instance where certificated carriers broke it 
was in the freight field, when there was a rate war between the newly 
certificated cargo carriers and the grandfather carriers in their freight 
operations. 

Mr. Maerz. Therefore, TW A’s action in reducing transcontinental 
air-coach rates was an extraordinary situation, I take it—it never hap- 
pened before in the certificated passenger industry; is that right? 

Mr. Mactay. Well, I do not believe so. I think that is correct. 

The CuatrmMan. Proceed. 

Mr. Mactay. The fixed-base operator used small aircraft and en- 
gaged in all types of nonscheduled activities. He had sightseeing 

ight; leased or rented out his planes; taught flying; appeared in air 
shows. In short, he engaged in all types of air activities other than 
conducting scheduled services. The reason for this was that the state 
of development of the art of flying and the state of development of air- 
craft equipment at that time, and the extent of public acceptance of 
flying, was such that profitable scheduled operations were impossible. 
The scheduled carriers, with the aid of mail revenues, operated sched- 
uled services between various points. 

To give you some idea of the size of this industry during this period 
of congressional consideration of the Civil Aeronautics Act I will give 
you just a few significant figures for the years 1933 and 1936. In 
1933, just before new legislation was proposed, total nonmail revenues 
for the entire scheduled air-carrier industry amounted to $6,610,315. 

That is less than one-half of the revenues of the North American 
group last year, which was about $15,500,000. So with our 80 air- 
planes we did more than twice the business of the entire certificated 
scheduled airline industry in 1933. 

By 1936, while the legislation was under consideration, this figure 
had increased to $18,209,341. The whole industry did a little more 
business than North American did last year. 

Mail pay in 1933 was $19,400,264—or 3 times the amount of revenues 
from all other sources. By 1936 mail pay had been reduced to $12,034,- 
953—or about two-thirds of the revenues of the industry from all other 
sources. The industry was progressing well, however. Mai] pay in 
terms of cents per mile flown was reduced from 54 cents in 1933 to 31 
cents in 1936, while at the same time the ton-miles of mail carried in- 
creased from 4,935 million to 9,722 million. 
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Bearing on the state of development of the industry prior to the first 
proposals for regulating control of entry by law, it is of interest to 
note that as late at 1936, the nonscheduled carriers carried more pas- 
sengers more miles than did the scheduled airlines. For the year 
1938, during which the Civil Aeronautics Act became law, total non- 
mail revenues for the entire scheduled air-carrier industry were about 
$31 million. 

So when the Civil Aeronautics Act was passed their total revenues 
were only twice the revenues of North American last year. 

The new act forbade anyone to engage in air transportation without 
first securing from the Civil Aeronautics Board a certificate of public 
convenience and necessity, after making proof as required by the act, 
proof that the applicant was “fit, willing, and able” to perform the 
proposed service and proof that the proposed service was required in 
the “public convenience and necessity.” 

The then operating scheduled carriers were not required to make 
any such proof. The act directed the Board to issue to them what 
I referred to as grandfather certificates, without the necessity of their 
making any such proof. There were 18 such scheduled carriers which 
constituted the membership of the Air Transport Association—then 
and now—the trade association for the scheduled air carrier industry. 

It is inconceivable, even though one were to look no further than 
the facts which we have already covered in this testimony, that Con- 
gress could have intended in 1938 to limit the future development of 
this embryonic industry to the 18 companies who were members of the 
Air Transport Association and who happened to have mail contracts 
in 1938. The fact that total revenues for this industry were only $30 
million, that there were only 18 companies operating scheduled serv- 
ice between a very few points, that the industry was as yet wholly unde- 
veloped and it was only about 9 years old, are alone sufficient to raise 
an almost irrefutable presumption that the Congress could not have 
possibly intended to confine the entire future of this industry to the 
hands of these grandfather carriers. There were in fact, as the legis- 
lative history plainly shows, only two alternatives which Congress 
even considered : 

The first was the possibility of letting the industry continue—for a 
while at least—without any entry control; and 

Secondly, there was the alternative of adopting entry control, but 
only under a policy of the most liberal freedom of entry of new opera- 
tors. The latter course was in fact adopted. By no stretch of lan- 
guage or imagination can it possibly be argued by anyone who will 
tuke the time to read the legislative history of this act, that Congress 
intended there should be virtual exclusion of all new operators from 
this industry. 

The Civil Aeronautics Act is, so far as certification is concerned, 
copied after the Motor Carrier Act. The greatest criticism of the 
Motor Carrier Act—and this was called to the attention of the people 
during the legislative history—the greatest criticism was that it had 

rovided too great freedom of entry, rather than too limited entry. 
i believe there are some 2,400 class I motor carriers in business today. 
There are 12 certificated airlines. ‘ 

Senator McCarran, considered to be the father of the act, explained 
that fears expressed by the Post Office Department, that independent 
nonsubsidized operators would not, because of the certificate require- 
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ment, be able to start out in business, were groundless: that such com- 
panies would have the same freedom to start operating as under then 


existing law. 
He is speaking of carriers which seek to secure a certificate like we 
do, we carry passengers without mail pay. 


If an independent airline can institute service under existing law without mail, 
it would still be able to institute service without mail under the proposed bill. 


Under then existing law, there were of course, no economic controls 
over entry. Any independent operator — in accordance with 
safety requirements could commence a scheduled service. 

The Cuarrman. I think that this is a good place to break. The com- 
mittee will now adjourn to reassemble at 10 o’clock Wednesday morn- 


ing. 
I want to say, Mr. Maclay, that we may not be able to get to you 


until we will have concluded the statements of the Commissioners, as 
well as the interrogation that Representative Keating wishes to direct 


to Mr. Weiss. 

So we will hold your matter over until after those proceedings. 

Mr. Mactay. Very well. Thank you. 

The Cuatrman. It may be necessary to hold you over until Thurs- 
«clay. 

The meeting is now adjourned until 10 o’clock Wednesday morning. 

(Whereupon, at 1 p. m., the hearing was adjourned, to reconvene on 
Wednesday, March 14, 1956, at 10 a. m.) 

WasuineTon, D. C., August 7, 1956. 
Hon, EMANUEL CELLER, 
Chairman, Special Subcommittee on Monopoly of the House Judiciary 
Committee, House Office Building, Washington, D. C. 

DEAR CONGRESSMAN CELLER: There follows information which was requested 

by your special subcommittee : 


The Complete Setup of the North American Group (Now Trans American) 


Four individuals, Mr. R. R. Hart, Mr. Stanley Weiss, Mr. James Fischgrund, 
and Mr. Jack Lewin, are equal owners of the stock in North American Aircoach 
System, Inc., the name of which was recently changed to Trans American Air- 
coach System, Inc. These four individuals are equal partners in Republic 
Aircoach System and Twentieth Century Aircraft Co. These same individuals 
are equal owners of the stock in Twentieth Century Aircraft Co., a Nevada 
corporation, and Twentieth Century Aircraft Co., a California corporation. 

There are five air carriers in the group, names of which are Trans American 
Airways, Ine., Trans National Airlines, Inc., Twentieth Century Airlines, Inc., 
Unit Export, Inc., and Hemisphere Air Transport, an individual proprietorship. 
Stock in the four carriers is held by their respective presidents. The question 
of beneficial ownership in the corporate carriers other than Unit Export and of 
the ownership of the individual proprietorship, Hemisphere Air Transport, is 
presently in litigation. 

The partnership, Twentieth Century Aircraft Co., and the Nevada corporation 
of the same name, own aircraft which they lease to the carriers above named. 

Twentieth Century Aircraft Co., a California corporation, is engaged entirely 
in maintenance operations. 

Trans American Aircoach System, Inc., is agent for the purpose of ticket sales 
and advertising for each of the carriers. 

The partnership, Republic Aircoach System, performs accounting functions for 
the entire group of companies. 

For the calendar year 1955, net profit, after taxes, was $835,994, a return of 
10.2 percent on total assets amounting to $8,196,023, a return of 26.5 percent on 
Investment and a return of approximately 5 percent on gross operating income 
amounting to $15,492,375. 

Sincerely, 
Harpy K. Macray. 


77632—57—pt. 1, vol. 2 
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NortH AMERICAN AIRLINES GROUP 


Exuisit A.—Consolidated statement of financial condition as of Dec. 31, 195% 


ASSETS 
Current assets: 
Cetin Sry len, ar aie Da on bois isc tiindientatictesnn coven ene bitieedii $365, 689, 73: 
Accounts receivable._..-- 2 $310, 549. 83 
Less: Reserve for bad debts__.___.__---_-___- 37, 976. 02 
272, 573. 81 
Accounts—Loans receivable—Other_______-________________ 30, 538. 57 
Cherie CARE Gr ema os SEE a a ek 96, 366. 73 
Inventory-——-GpAre partes. ou a NE 373, 420. 27 
Other. culpenti geneteoe Oooo eae Sti is 3) ee 9, 710, 55 
TOE REG, AOI cal xcnck tein h i pence abineg need ene pb dines ends lineal 136, 714. 77 
Patel: COSC MAB iiineib cis iti te Decate acs ares 1, 285, 014. 43 
Fixed assets: 
Wiight saminment.20 i. css istimeematdene $4, 991, 976. 55 
Less: Reserve for depreciation____----_~ 1, 481, 408. 33 
——_—_—_—_——— 8, 510, 568. 22 
Operational equipment_________-____-__---- 85, 576. 05 
Less: Reserve for depreciation___.______ 12, 126. 86 
a 73, 449. 19 
Wurmitere ang Gxcterekn. oe blac 102, 778. 10 
Less: Reserve for depreciation___.______-_ 43, 686. 01 
—_——_—_—____— 59, 092. 09 
Merine eduiymemti sl ee es 34, 224. 92 
Less: Reserve for depreciation__._______- 13, 767. 07 
—_—___—_—_—_—___— 20, 457. 85 
Motorized * equipment ___ =... 2£.2.-- 34, 516. 23 
Less: Reserve for depreciation_________- 9, 215. 42 
A 25, 300. 81 
Improvements to property not owned__----_-~- 258, 104. 02 
Less: Reserve for amortization________-~ 68, 751. 28 
oe 189, 352. 74 
Total @rek ameteiaidd kb 8, 878, 220. 90 
Other assets: 
Tiventrmentte 2 2 ee) ee a es 101, 044. 97 
Deposies ane prepaid Teet. 2 ce ES at a 169, 141. 69 
TOT ETTOR, CRRTIODL oe cc eats to BE ie eentetbtis 75, 278. 66 
Deposits—Douglas Aircraft Co---.----_-~------------_-.-- 297, 718. 00 
Deferred ‘aircraft Grermmpadi. wt 860, 000. 00: 
Tutt ceiver’ ee et eee ak ee Ee 8 1, 003, 183. 32 
CE MON iaenp eer nqnpsecen ie mpehinenintompiieneat naa idirin de ae shies 6, 166, 418. 65 
LIABILITIES AND NET WORTH 
Current liabilities : 
AEE 0 RN i itcciniataniides nial ihtg ater nies neae $588, 772. 87 
Accounts payable-other carriers___.____..__.---._.-_---____ 23, 740. 78 
ROO OTD TN hia ices en at atersephirlipd tevin eater atten gaan thei 176, 758. 58 
Accrued California franchise tax... 2.2222 779. 44 
Ph CIEE; EE hia a Ni nh notin ence 5 hen sale fiom ita oe te dahaahonigtolns ag 236, 371. 49 
Unearned transportation revenue___________-_-___.____-___ 349, 791. 45 
Provision for Federal income taxes......-...-.--..---_----- 180, 000. 00 


SI, PUNO ON ew tsenentedtncie maaan 1, 556, 214. 61 
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NortH AMERICAN AIRLINES Group—Continued 


Exursir A.—Consolidated statement of financial condition as of Dec. 31, 1954— 
Continued 


LIABILITIES AND NET WORTH—Ccontinued 
Other liabilities : 
Contracts payable Short term Long term 
Bank of America-aireraft $639, 600. 00 $415,577. 00 
Conditional contract-DC—4 26, 800.00. 113, 400. 00 
144, 999.96 150, 582. 32 


1, 001, 399.96 679, 559.32 $1, 690, 959. 28 

191, 324. 78 

ther lighilities. «..<scnusscsescannsccnennnnunscannannene’ 264, 612. 89 
Unrealized profit on sale of assets 1, 350, 726. 16 
ST LOO cnc nmncennnncenewenhbiinc sso. BA 96, 000. 00 
Total other liabilities 3, 598, 623. 11 

Net worth 1, 016, 580. 93 


Total liabilities and net worth 6, 166, 418. 65 


Exuinir B.—Consolidated statement of profit and loss for the year ended Dec. 
$1, 1954 


Income: 
Passenger revenue $10, 037, 290. 02 
Excess baggage income 80, 591. 78 
Commission income 40, 088. 03 
Incidental revenue 20, 844. 00 


Total income 10, 178, 813. 83 


Expenses: 
Flying operations—Direct (schedule 1) 2, 466, 405. 78 
Direct maintenance—Flight equipment (schedule 2) 1, 413, 944. 79 
Depreciation—Flight equipment (schedule 3) 1, 274, 649. 35 
Ground operations 329, 245. 58 
Ground and indirect maintenance (schedule 5) 261, 158. 89 
Passenger service (schedule 6) 525, 953. 88 
Traffic and sales (schedule 7) 1, 495, 572. 81 
Advertising and publicity (schedule 8) 967, 651. 56 
General and administrative (schedule 9) 1, 016, 322. 51 
Depreciation—Ground property and equipment 81, 499. 19 


Total operating expenses 9, 832, 404. 34 
Net profit and operations 346, 409. 49 


Nonoperating income and expenses: 
Interest expense (34, 403. 66) 
Interest income 233. 43 
Profit on sale of assets 316, 360. 42 
Income from other partnerships 26, 650. 64 


Net nonoperating income 308, 840. 83 


Net profit before taxes 655, 250. 32 
Provision for taxes 180, 000. 00 


Net profit after taxes 475, 250. 32 
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Operating eapenses, Dec. 31, 1954 


SCHEDULE 1. FLYING OPERATIONS—DIRECT 
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Salaviee. ¢o-<en on dtbls lie BOB e Ge ARS BALA eee $611, 276. 53 
Piet: - ARRON iid chitin rimncnaitindvidunnnnnnmanipdeaal 8, 762. 58 
Travel and incidemtei@as....nudicdisicen ns ncencnncesnnnnse dain 106, 127. 45 
Professional services—Other....-....--------_--.-...---+- sinenaiie 9, 243. 01 
Fer i ii acl ic A So en emrernctind tee eatettvaind 23, 754. 81 
Aiverat . craw: TA th chdih cn cromrnnmenemniencctiteminnn 1, 466, 138. 03 
CC I a iin cena dieriatetinceerinttas scitiincss doseicdcnitninaninclescniceatioadhithiay 807. 13 
ROS, i ee ON ea inc emsmsinsplaetieniaeen snetlngptinlay 133, 540. 16 
Tanee--Gther Chal. DAVTON . ..nnnnccnannenqnencensensserensssle 131, 199. 74 
I MI iia tatiana nctcchiatiliecaeasaiusenlineipninebinassine hse 556. 34 
Total flying operations—Direct........-.....--_--.-...- 2, 466, 405. 78 
SCHEDULE 2, DIRECT MAINTENANCE—FLIGHT EQUIPMENT 

EArt aA OI CO iit deities siden snes ns nctpeaitinchew ciliates $244, 151. 50 
Direct maintenance materials—Aircraft._....._...-----.----.- 974, 006. 30 
Direct maintenance materials—Aircraft engines__..-_._-...__-_ 83, 722. 55 
Direct maintenance materials—Other____..-_.____----.--..--.. 36, 530. 16 
Aircraft repairs—Reserve provision._........--..-..-..------- 75, 534. 28 
Total direct maintenance—Flight equipment.......... 1, 413, 944.79 


SCHEDULE 3. DEPRECIATION—FLIGHT EQUIPMENT 


SPOBPACIATION— ALT CTBT bce cisetenintiemnemnvinanernninninnsiiliddle tiie $1, 207, 128. 19 
Depreciation—<Aircraft engines....................<--..-2--oe 53, 224. 69 
Depreciation—Other flight equipment._.------.-.----------...- 14, 296. 47 

Total depreciation—Flight equipment.._........_---.---- 1, 274, 649. 35 

SCHEDULE 4. GROUND OPERATIONS 

POO RII a a... 1s eonamnananenigaenenenench ist tlnabelitaniy pkeekesentiiiehteee helen hnctts $72, 126, 12 
SI I all “ 3, 221. 90 
Telephone and telegraph services........--....-...-.-...-...-- 62, 165. 22 
TNEIINIIIINL: 3 7... ncseesnenmnsivsiencnsmiseanseneinsnsieaneninniieiaiimaanpl-aiutte Ciniidlsta cit initia 446. 93 
rs ET ncatiinnsispmsomionintian ice i I aa a 54, 520. 14 
I cen ciccgicencncnencieomenipinas eration Litaatlaiea cia tints bint tkaen Tees a 135, 059. 84 
a BI a eteerriitartntniiineindl Abin lapbeedionin-dtaindhanedalinieceinn be 70. 80 
Ensuriee, 2008 ORE GAMARS... ccanncinne-haeseteniens-haciinade 217. 37 
I A ahah nciscinterctaeidenilsheseiealgc cel cecil iat das oa sua eeieeae ce ct aa 1, 417. 26 

RE. GTORRG CROTROIN oii ck sn cninnidasanachedat 329, 245. 58 

SCHEDULE 5. GROUND AND INDIRECT MAINTENANCE 

har cacao ean oo aetna ene arene eee eee $69, 746. 93 
Sa a oar ne ne 2, 264. 88 
Telephone and telegraph services..-.....----._----_____ 151. 18 
on ne re ee oe ee ae 2, 638. 57 
Ta iteapene ea en reine hin gS Dia i aa 16, 278. 28 
Ground and indirect maintenance—outside repairs___.__.__._____ 31, 033. 18 
ee a ee ee 111, 476. 63 
Ce ee... fae aree aa are se ren oe ee 11, 323. 46 
Ce TR 5 os rn ee rent + on ein ner ene een eee 8, 914. 66 
i ricctesaceieencien ps aercaternje Senn ceeeii ete cts inital ee Nail 5, 153. 22 
COTS Ses ee ee ee 165. 90 
EN I i a Nar 2, 012. 00 

Total ground and indirect maintenance__________________ 261, 158. 89 
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MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


NortH AMERICAN AIRLINES Group—Continued 
Operating expenses, Dec. 31, 1954—Continued 
SCHEDULE 6. PASSENGER SERVICE 


Salaries. 

Travel and incidentals 
Professional services 

Other services 

Passenger food expense 
Passenger supplies. 
Insurance—passenger liability. 
Injuries, loss, and damage 
Interrupted tripe expense. .s 1... enw se ial 
Other expenses 

Passenger transportation 
Other supplies 


Total passenger service 


Telephone and telegraph services 
Utilities. 

Agency services 

Professional services—Legal 
Other services 


Other supplies 

Injuries, loss, and damage 
Memberships 

Other expenses 


Total traffic and sales 


SCHEDULE 8. ADVERTISING AND PUBLICITY 


Advertising—Space 

Advertising—Other. 

Other promotional and publicity expense 
Professional services—Other 


Total advertising and publicity 


SCHEDULE 9. GENERAL AND ADMINISTRATIVE 


Telephone and telegraph services 
Professional services—Other 
Professional services—Legal 
Other services 


Stationery, printing, and office supplies 

Other supplies 

SI sae 
Insurance—Employee welfare__ 
Injuries, loss, and damage 
BIR ne daarennh~sesabanneiee aed 
Taxes—Payroll 

Taxes—Other than payroll 

Other 

Utilities 


Wort rrr nr nr rr ner ne 
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Total general and administrative....c......._.......__... 1, 016, 322. 51 
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NortH AMERICAN AIRLINES GROUP 


Exuisit A.—Consolidated statement of financial condition 
As of Dec. 31, 1955 


Current assets: 
Cash in bank and on hand 
Accounts receivable 
Less reserve for bad debts 


Accounts receivable—U. S. Government. 
Accounts and loans receivable—other 
Gas tax receivable 

Inventory and spare parts 

Current deferred charges 

Other current assets 


Total current assets 


Fixed Assets : 
Flight equipment $6, 174, 869. 47 
Less : Reserve for depreciation 2, 820, 937. 47 
—__—_——_——_ 3, 353, 982. 00 
Operational equipment 130, 330. 63 
Less: Reserve for depreciation 34, 479. 51 
SEE 95, 851. 12 
Furniture and fixtures 123, 818. 99 
Less: Reserve for depreciation 65, 064. 34 
a 58, 754. 65 
Marine equipment 34, 224. 92 
Less: Reserve for depreciation 19, 804. 15 
ee pepetqenionee 14, 420. 77 
Motorized equipment 50, 352. 88 
Less: Reserve for depreciation 11, 356. 50 
—_———- 38, 996. 38 
Improvements to land not owned 318, 690. 16 
Less: Reserve for amortization 135, 722. 80 
—_—_ 182, 967. 36 


Total fixed assets_____- 3, 744, 922. 28 


Other assets: 
pee entnet te tesa censor eees ca rsnet sacle ame 58, 522. 55 
Deposits and prepaid rent 
Deposits—Douglas Aircraft Co 
Deferred charges 
Deferred aircraft overhaul 


Total other assets 1, 587, 473. 25 


en «Qe ese cack adecee nie 8, 196, 022. 99 


LIABILITIES AND NET WORTH 


Current liabilities : 
Accounts payable—trade 
Accounts payable—other carriers 
Collections as agents 
Unearned transportation revenue 


Provision for income taxes (current) 
Deposit on sale of N88819 


Total current liabilities 
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NortH AMERICAN AIRLINES GrouPp—Continued 


Exuisit A.—Consolidated statement of financial condition 
As of Dec. 31, 1955—Continued 


LIABILITIES AND NET WORTH—continued 


oe 


Other liabilities : 
Contracts payable: 
Bank of America—air- Short term Long term 
$985, 277. ™ 


136, 857. 11 19, 225. 93 


1, 163, 457. 11 1, 004,502.93 $2, 167, 960. 04 
Reserve for aircraft overhaul 293, 619. 80 
Other liabilities 251, 728. 07 
Unrealized profit on sale of assets 1, 550, 983. 28 
Minority interest. 114, 400..00 
Provision for taxes due April 15, 1957 191, 200. 00 


Hot Ot OOo GON cr 


Total other liabilities 
Total net worth 1, 249, 597. 72 


Total liabilities and net worth 


Exursit B.—Consolidated statement of profit and loss for the year ended 
Dec. 31, 1955 
Income: 
Passenger revenue 
BExcess baggage income 
Commission income 
Incidental revenue 164, 547. 28 


Total income 15, 498, 671. 63 


Hxpenses : 
Flying operations—Direct (schedule 1) 8, 939, 137. 37 
Direct maintenance—Flight equipment (schedule 2) 1, 982, 120. 22 
Depreciation—Flight equipment (schedule 3) 1, 959, 107. 09 
Ground operations (schedule 4) 535, 087. 10 
Ground and indirect maintenance (schedule 5) 482, 184. 23 
Passenger service (schedule 6) 810, 544, 83 
Traffic and sales (schedule 7) 2, 065, 331. 88 
Advertising and publicity (schedule 8) 1, 243, 507. 92 
General and administrative (schedule 9) 1, 197, 657, 12 
Depreciation—ground property and equipment 126, 730. 18 


Wet Se 


mee ee Ne Ee SE 


Total operating expenses 14, 341, 407. 94 


Net profit on operations 1, 157, 263. 69 
Nonoperating income and expenses: 
Interest expense (104, 564. 29) 
Interest income 3, 380. 13 
Profit on sale of assets 371, 566. 69 
Other nonoperating income 27, 348. 47 
Income from other partnerships 0 


Net nonoperating income and expense 


Net profit before taxes 
Provision for taxes 


Net profit after taxes 
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NortH AMERICAN AIRLINES Grovup—Continued 
Operating expenses, Jan. 1 to Dec. $1, 1955 


SCHEDULE 1. FLYING OPERATIONS—DIRECT 


Travel and incidentals 

Proteations] SOP ViC80 — CUO ccccicmmmememinsmenitiimnttibeianion 
Aircraft engine fuels....._._..............- 

Other supplies 

Insurance 

Other expenses 

Taxes—other than payroll 

Telephone and telegraph 


Total flying operations, direct-._..._..-................-. — 
SCHEDULE 2, DIRECT MAINTENANCE—FLIGHT EQUIPMENT 


Aireraft repairs, reserve provision 
Other supplies_ 


Total direct maintenance, flight equipment 


SCHEDULE 3. DEPRECIATION—FLIGHT EQUIPMENT 
Depreciation : 
a ceiicatiieta pment litical cmatici pias $1, 849, 814. 18 
Aircraft engines 33, 430. 32 


Other flight equipment. 75, 862. 59 
Total depreciation, flight equipment_ 1, 959, 107. 09 


SCHEDULE 4, GROUND OPERATIONS 


Salaries 

Travel and incidentals 

Telephone and telegraph service._.......-.-.~--------.-------- 
Utilities 


Stationery, printing and supplies.............-........--.....- 
Other supplies 


Travel and incidentals 
Telephone and telegraph service 
Utilities 


Bone 


& 


Ground and indirect maintenance, outside repairs 
Shop and service supplies 
Sea tionety, | printing, and supplies 


pf 
Son 


Other supplies 


OCG? eltPbnse...nancncancasscsescsceseccscssessssessceseseed 
Loss, injuries, and damage 


Total ground and indirect maintenance 





Ai RP PON ORNS 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 689 


NortH AMERICAN ArRertnes Group—Continued 
Operating expenses, Jan. 1 to Dec. 31, 1955—Continued 


SCHEDULE 6. PASSENGER SERVICE 
Salaries $151, 913. 35 
Travel and incidentals 76, 624. 57 
Professional services, other 650. 00 
CORINORE CUI la in ihn ew Sista anenmerenatitinen geste 24, 224.10 
Passenger food expense 
Passenger supplies 
Insurance, passenger liability 
Injuries, loss, and damage 
Interrupted trip expense 
Other expense 
Passenger transportation 
Rentals 


Total passenger service 


SCHEDULE 7. TRAFFIC AND SALES 


Salaries. 

Travel and incidentals. 

Telephone and telegraph services 
Utilities. 

Agency services. 

Professional services, legal 

Other services 


Stationery, printing, and supplies 

Other supplies 

Injuries, loss, and damage 

Memberships 

CORINGE: COIR ieieiernontnssccrcicecectsarecess aia ibeneienetieaag a meenenimenmnmmereneoanen 


Total traffic and sales 


SCHEDULE 8. ADVERTISING AND PUBLICITY 
Advertising : 


Total advertising and publicity 


SOHEDULE 9. GENERAL AND ADMINISTRATIVE 


Salaries $505, 616. 30 
Travel and incidentals 93, 607. 89 
Telephone and telegraph service 57, 436. 07 
Professional service : 

70, 804, 92 


125, 455. 48 

8, 723. 65 

52, 265. 98 

Stationery, printing, and supplies 21, 715. 84 
Other supplies 1, 582. 45 


Insurance: 
12, 671. 41 

SI nt vatinnanaininin LU 85, 588. 82 
Injuries, loss, and damage 112. 75 
Memberships 1, 463. 95 
Taxes 

EEE, 5 ee qcnuuseitiipasneaiae ls 83, 866. 97 

Other than payroll....ce. Sewn ee ee we ae wee = 100, TL 18 
Other expenses 


Total, general and administrative 





690 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


REPUBLIC PRESS 
Statement of financial condition Dec. $1, 1954 


Current assets: 
Cash in bank and on hand 
Accounts receivable 
Inventories: 
Raw materials $2, 974. 27 
Shop supplies 1, 369. 45 
Finished goods 


18, 991. 58 
Total current assets 32, 102. 40 


Fixed assets: 
Furniture fixtures and office equipment. 
Leasehold improvements 
Less: Reserve for amortization 


Total fixed assets 
Other assets: Deposits 


Total assets 


LIABILITIES AND NET WORTH 
Current liabilities: 


Accounts payable $26, 256. 53 
Sales tax payable 187. 87 


Total current liabilities 
Net worth 6, 398. 17 


Total liabilities and net worth 32, 842. 57 


Statement of income Jan. 1 to Dec. 31, 1954 
Sales: 


$59, 896. 19 


Total sales 
Cost of sales 
Gross profit on sales. 
Expenses : 
Outside labor 
Plating expense 
Waves and. NceNS0C..n.cce we nendannnnndeden 
Utilities 


Shop expense 
Delivery charges. 


Net operating income. : 
Other income: Other incidental revenues... -~===------~----- 


it i atic tach ata ais taretianenai iii aiadiiint 
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Repusiic Am CoacH SysTEM 
Statement of financial condition as at Dec. 31, 1954 


Current assets: 
Cash in bank and on hand 
Accounts receivable—Trade 
Less: Reserve for doubtful accounts 


Accounts receivable—Others 
Employee—Payable advances 


Total current assets— 


Fixed assets : 
Motorized vehicles and Cost Reserve 


$191, 361. 06 


246, 268. 85 
866, 383. 84 
711.11 


1, 304, 724. 86 


equipment $6, 648.49 $4,422.14 $2, 226.35 


Furniture, fixtures, 


equipment 61, 657.16 24,225.08 37, 482. 08 


Leasehold improvements... 6, 472.33 6,472.33 


Total fixed assets 74, 777.98 35,119. 55 
Deferred charges: 

Deferred commission 

Prepaid sign rental 


Total deferred charges 
Other assets : 


Investment in North American Petroleum 
Investment in San Francisco Agency 
Miscellaneous assets. 


Total other assets 


Total assets 


LIABILITIES AND NET WORTH 

Current liabilities : 

Accounts payable—Trade 

Accounts payable—Other carriers 

Withholding and wage taxes payable 

Accrued payroll 

Accrued expenses 

Collections as agents 

Notes payable 


Total current liabilities 
Other liabilities 


Total liabilities 
Net worth 


Total liabilities and net worth 


39, 658. 43 


68, 275. 14 
100. 20 


68, 375. 34 


36, 213. 75 
86, 044. 97 
5, 000. 00 
32. 63 


127, 291. 35 


$1, 248, 544. 34 
23, 039. 72 

6, 590. 08 

1, 411. 78 

10, 431. 33 

442, 528. 51 
205, 000. 00 


1, 937, 545. 76 
4, 047. 53 

1, 941, 593. 29 
(401, 543. 31) 


1, 540, 049. 98 


Statement of income for the period Jan. 1 to Dec. $1, 1954 


Income: 
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Repusiic Arg Coach SystemM—Continued 
Statement of income for the period Jan, 1 to Dec, 31, 1954—Continued 
Operating expenses : 





SR I ccc cinice: eins exrubsaag liens snipe sabe midi das gga ee $3, 068. 11 
Ground and indirect maintenance_____.----.-.-----~-~.-.- 18, 977. 56 
OE CIR OB.. winscnsncctrninnmninnmmammerrramnenn nares 23, 998. 17 
le CINE 216... ocsaspsnennineninning emesis hamenimademarmn mae 8, 171, 910. 39 
A re CE I on ecco nngcamnnnnnaipmies 185, 677. 89 
General and administrative expenses.__..._....-.--.----.-- 712, 601. 63 
abel GE Ge icdimanncnnasanidnn samme cdemmeitere 4, 111, 233. 75 
ee GIG Ci nens cians eennrncanscimncnmaneias tescsn cian cseeenanetnenetnray 91, 419. 47 
Nonoperating expenses : 
TOCHPOES GENES hen dbiuhecnmpetaingn~acgimneonanarane. 380. 23 
LOGS) Ol CaN Giin ned ndn neers eeonscmocceeriee 56. 27 
Total nonoperating expeneste........ 2... nnn neem 436. 50 
I iia ss scien tacnincienalin tra eenpenbtaasinmaa camer ite 90, 982. 97 


Operating expenses for the period Jan. 1 to Dec. 31, 1954 
GROUND OPERATIONS 


nicest ana RI lai lt a a data ecaaier ships ciretegc $883. 00 
IID cnensatesnsipbctnbiavenieh alr apsoanses men eit ares ensmeaneninaceee 120. 47 
eID iiicinisisceshaciteiathaaies esialnieiilpiemdiiiiaaleimartntieiamnnnmeniabe 97. 24 
re rN a areata seteethcteninpnainninns niente biieaetehneienimienatsee 118. 98 
NG... ..:ssssetasiriiintisimnssntsitecasiedeling iepaiincnitataihaadetiaedbaiahateeenitaiiaicomees een 1,825. 24 
I I iaiiininb emshindsintieenrenetigaanenininemmemmmniitanimanitoa eens 23. 18 

TERE TNE GU scons icievmniescinecrnctestcoeastioantbere so anaes nerees 3, 068. 11 

GROUND AND INDIRECT MAINTENANCE 

ihe waviges on es ch a ile et Dele Baik hana $133. 17 
x nistanniiindnnmdiinintin aingaiiaemnninaam i mee eee 594. 50 
BERENS RE CRIED DO cette encintinitiliininmeiintiniannne 10, 795. 96 
CURE Cee ccnectimmaenasusacodbpiplianndnnaeernagen 2, 453. 93 

Total ground and indirect maintenance______.__--_________ 18, 977. 56 

PASSENGER SERVICE 

ESE, SURRTIOE-—-GIE oan naneoonte $1, 068. 07 
ra ia. tice ah ciiptnainsaeneaseneigaicinnmmapedantaianeetiomeerane aeneeetne= 61. 85 
De Cin Gn nn te ee ee 12. 00 
EE St SIND. conus nnaueaunteomnenmmaeammainnninionoe Dnnineeee 18, 165. 47 
ND SOON racessetaecemesiincnnshiininasbtiitiniliote Tesi tak iii haat 53. 71 
Se TIIUIIONG \eecscinncnnemammgnansaninieampamunnmincntenemmenpatnetaemniniesin nen 9, 637. 07 


Sani pO: CUE OUD ea caseslsbhdtiessenscnepinsintisenneanetsininsicmmiaaeaiaaa 23, 998. 17 
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MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Repusiio Ark CoacH Syrstem—Continued 
Operating cxpenses for the period Jan. 1 to Dec. 31, 1954—Continued 


TRAFFIC AND SALES 


Travel and incidentals 

Telephone and telegraph 

Agency services 

Legal fees and expenses 

Other services 

Rentals 

Stationery, printing, and supplies 
Other supplies 

Memberships 

Other expense 


Total traffic and sales 
Advertising space $28. 


Other advertising 154, 311. : 
Other promotion and publicity 31, 338. 


Total advertising and publicity 185, 677. 


GENERAL AND ADMINISTRATIVE 
$319, 359. 
59, 187. 


Telephone and telegraph 53, 685. 8: 


Utilities 10. 

Professional services, other 28, 300. 

Legal fees and expenses 140, 252. 

Other services 3, 281. 
30, 618. 

Stationery, printing, and supplies 28, 128. 

Other supplies 408. 

876. 

Insurance, employee welfare 8, 228. 

Injuries, loss, and damage 

Memberships 

Clearance, customs, and duties 

Payroll taxes 

Taxes, other than payroll 

Other expenses 
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CALIFORNIA AIRCRAFT Co, 
Exutisit A.—Statement of financial condition Dec. 31, 1954 


ASSETS 

Current assets : 
Gee th Batak scale ee $7, 456. 86 
SI I ao cncenescinsansmevoncnexinrarconsteiempamntaamaticeeamenets 284, 000. 00 
OO: RE. BI assess siiesencrtentcersncsarevincaeninciincpemianaeeenadtl 1, 564. 58 
Gai gnT | Cn i kh a asaiamenasoniaak 293, 021. 44 

LIABILITIES AND NET WORTH 

Deferred credits to income: Unrealized profit on sale of assets_.____ $236, 976. 16 
NOt WOOP. ns area sasa ses caees cceisaeasawannesnnn ill 56, 045. 28 
Total liabilities and net worth..............--__.........- 293, 021. 44 


Exttsir B.—Statement of income Jan. 1 to Dec. 31, 1954 





Iscomne< Plane rental’ income. oas to scsse cst cel $23, 107. 00 
Operating expenses : 
Aircraft repairs—reserve provision_.--.------.__--..--~_-.-_. 1, 650. 50 
Deprecistio®——AlrClllh pecedreeeer are scagnaenspeancenanan= 535. 10 
Depreciation—radio equipment__.........-.-.---...._....---- 130. 22 
SEEEEIUNIIND ax <cscsmniens-eneemeaedindahancesdn dh aneran seri) quessouiennee nrekantoapis teen mins ea 4, 25 
EE EI Woes oe ons -~.2. -- cn eccecaes agaecemanacdemoangudieraninacenesusre 2, 320. 07 
SEE SERENE PITTI caine: axtuctioonsnaanebroet chants secon ones oie ouenemaeicn tints sorted 20, 786. 93 
Other income: 
SOUS SRI HIT IIE soe seaxencnsenintathinnienntntacs-sdetaguaiemaaieniinciammimebeet 80, 166. 69 
PE I cas dasaecncnnecerenanesGotiinsanin asicqecantencbenaiaboanencndomasoaeatntearioat neal 16, 527. 08 


96, 693. 77 


TG Ia: oo. na hn snests ron nithmennsicaneeiiinnaceeinte caesarean miamaisiaile ice ieee 117, 480. 70 





) 
) 
2 
) 
: 
3 


eSClnNnt ow 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 695 


HEMISPHERE AIR TRANSPORT 
Exuisir A.—Statement of financial condition Dec. 31, 1954 


Assets : ASSETS 


Deposits___-_- ean Sinicah caaneaia talents AE gedit lb el asian ia pisces ee $10, 270. 10 
PEODRNE CRENR i cnc cnn andi se risssci ease ncnccsnpeoneenaen 100. 00 


Total assets 10, 170. 10 


LIABILITIES AND CAPITAL 


Liabilities: Accounts payable—Trade 
Capital: J. Adelman, capital (1, 596. 19) 


Total liabilities and capital 10, 270. 10 


bxuisit B.—Statement of income for the period Jan. 1 to Dec. 31, 1954 


Income: 
Passenger revenue 
Excess baggage income 


Total income 


Operating expenses (see attached schedules) : 
Figing OpePAtione—— DLO Cb ieee ececneminccen es eoenenesenincsenvnsnssicnslisiails -. 1,275, 542.29 
Direct maintenance—F light equipment 525, 760. 44 
Ground operations 93, 539. 65 
Ground and indirect maintenance 1, 295. 87 
Passenger service 159, 572. 06 
Traffic and sales 1, 242, 872. 69 
General and administrative 29, 342. 47 
Depreciation—Ground property 415. 49 


Total operating expenses 8, 328, 340. 96 


Net operating income 4, 265. 44 
Nonoperating expenses : Interest expense 65. 44 


Net income 4, 200. 00 


ExHIBIT B-1.—Operating expenses for the period Jan, 1 to Dec. 31, 1954 


FLYING OPERATIONS—DIRECT 

Salaries—Pilots $195, 730. 75 
Travel and incidentals 33, 982. 00 
Special, professional, and technical fees 2, 959. 61 
Plane rental 

Aircraft engine fuel and oils 

Other supplies 

Insurance—Property damage 

Taxes other than payroll 

Other expenses 


Total flying operations—direct_ 
DIRECT MAINTENANCE—FLIGHT EQUIPMENT 


Ditect Tamentenance wae repairs en nec ecemenee $525, 610. 59 
Direct maintenance—Aircraft engines__.....-._-----.-------~- 149. 49 


Direct maintenance total 525, 760. 44 
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HEMISPHERE AiR TRANSPORT—Continued 
bhxuisir B-1.—Operating expenses for the period Jan. 1 to Dec. 31, 1954—Con. 


GROUND OPERATIONS 


Salaries $10, 745. 66 
Travel and incidentals 794. 09 
Telephone and telegraph 19, 874. 17 


Utilities 142. 99 
17, 419. 25 


42, 406. 38 
Stationery, printing, and supplies 1, 377. 13 
Other supplies ‘ ; 
Injuries, loss, and damage 
Other expenses 


Total ground operations 


GROUND AND INDIRECT MAINTENANCE 
Rentals $811. 28 
Direct maintenance and repairs 435. 03 
Other supplies 49. 56 


Total ground and indirect maintenance 1, 295. 87 


PASSENGER SERVICE 


Salaries—Stewardesses $33, 297. 77 
Travel and incidentals 16, 249. 96 
Professional services—Other 160. 10 
Other services 8, 057. 25 
Passenger food expense 71, 669. 29 
Passenger supplies 9, 455. 52 
Insurance—Passenger liability 

Injuries, loss, and damage 

Interrupted trip expense 

Other expense 


Total passenger service 159, 572. 06 


TRAFFIC AND SALES 
DE OU i iiscicrsiciriniataintaliesaaticininiiaramiitsclncdaiiienimabinelae $1, 242. 571. 40 


Sem C ime; Uae, Mi ten seni ice inncesntinsenniabitnint 46. 11 
Other expense 255. 18 


Total traffic and sales 1, 242, 872. 69 


GENERAL AND ADMINISTRATIVE 


Salaries 

Travel and incidentals 
Telephone and telegram 
Stationery, printing, and supplies 
Insurance—Employee welfare 


6, 417. 31 
10, 170. 11 
Other supplies : 
Injuries, loss, and damage 


Total general and administrative 
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TWENTIETH CENTURY AIRCRAFT Co. 


Statement of financial condition Dec. 31, 1954 


ASSETS 
Current assets : 
Cash in bank and on hand 
Notes receivable 
Accounts receivable 
Prepaid expenses 


Total current assets 1 


Reserve for 
Fixed assets: depreciation 
Equipment—aircraft $2, 636, 189.61 $808,372.83 $1, 827, 816. 78 
Aircraft engines 100, 290. 98 51, 074. 10 
Aircraft radio equipment 6, 616. 69 4, 163. 66 
Equipment—marine 34, 224. 92 13, 767. 07 
Equipment—autos 6, 008. 33 751. 08 


Total fixed assets 2, 783, 330.53 878,128.74 1,905, 201.79 
Other assets: 
297, 718. 00 
160, 000. 00 
444, 29 
458, 162. 29 
3, 940, 143. 56 
Current liabilities: 
Accounts payable—Trade 
Reserves—Repair 
Total current liabilities_ 
Long-term debt: 
Bank of America: Aircraft...009 $846,000.00 $209, 177.00 
Conditional contract DC-—4_-__- 226,800.00 113,400.00 
ON hai lteiprentntneninnss 9, 000. 00 3, 250. 00 
Total long-term debt. 
Other liabilities: Unrealized profit on sale of assets_.._..__...... 


00 
00 
Total liabilities 2, 820, 377. 62 
Net worth 1, 119, 765. 94 


Total liabilities and net worth._......__..__________.__. . 56 


77632—57—-pt. 1, vol. 2 
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TWENTIETH CENTURY ArRcrarr Co.—Continued 


Statement of income for the period Jan. 1 to Dec. 31, 1954 
Income: Plane rental income 


Expenses: 
Aircraft repairs 
Aircraft repairs—reserve provision 
Depreciation : 
Aircraft 
Aircraft engines 
Aircraft radio 
Marine equipment 
Motorized vehicles 
Insurance—general 
Taxes—other than payroll 
Interest expense 
Miscellaneous expense 


Total expense 
Net operating profit 


Other income: 
Income from sale of assets 
Interest income 
Incidental income 


Total income 


Net profit 


NorktH AMERICAN AIRLINES, ENC. 


Exuisit A.—Statement of financial conditions as at Dec. 31, 1954 


Current assets: 
Cash on hand and in banks 
Accounts receivable—trade 
Gas tax refunds receivable 
Employee payroll advances ' 
Lub. olis inventory._......-.....--- aprnlineienprianes tr—pasnemmonanopens 
Prepaid insurance 


Total current assets 
Fixed assets: 
Reserve Book value 


Aircraft engines $22, 500. 00 $18, 000. 00 $4, 500. 00 
Miscellaneous flight 

equipment 6,222.55 2,932.01 3, 290. 54 
Furniture and fixtures___- 178. 13 17. 62 160. 51 


Total fixed assets______ 28, 900.68 30, 949. 63 


Other assets : 
Ta cic dace estilo es teas Sele a a apne salam phe seciaies daidiglaiaie iach 
Returned checks receivable 
Be IN sia ss cca es itncagheoinaariceenageipamesnbid diel alabianaas: 
Miscellaneous assets 


Total other assets 11, 110. 12 


Total assets 1, 241, 591. 34 
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NORTH AMERICAN AIRLINES, INc.—Continued 
Exuisit A,—Statement of financial conditions as at Dec. 31, 1954—Continued 


LIABILITIES AND CAPITAL 

Current liabilities : 
Accounts payable—trade $1, 001, 489. 75 
Insurance contracts payable 50, 851. 01 
Transportation tax payable 81, 819. 27 
Excess baggage tax payable 949. 58 
Withholding and payroll taxes payable 11, 906. 61 
Accrued expenses 44, 694. 90 
Accrued wages. 46, 731. 51 
Accrued employee insurance premiums 1, 969. 84 
Federal income tax payable 5, 738, 07 


Total liabilities 1, 196, 150. 54 


Capital: 
Capital stock issued 
Less: treasury stock 


Earned surplus 
Total capital 
Total liabilities and capital 1, 241, 591. 34 
Exuisit B.—Statement of income for the period Jan. 1 to Dec. 31, 1954 
Income: 
Pate. Nee... SOE ES ae $1, 912, 689. 84 


Excess baggage 15, 006. 19 
Miscellaneous income 222. 25 


Total income 1, 927, 918. 28 


Operating expenses (see attached schedules) : 

Flying operations, direct 745, 771. 28 
Direct maintenance, flight equipment 308, 036. 10 
Ground operations 51, 367. 55 
Ground and indirect maintenance 699. 74 
Passenger services 88, 282. 03 
Traffic and sales 692, 186. 27 

19, 851. 15 


Total operating expenses 
Net operating profit 19, 224. 16 
Nonoperating expenses : 


Interest expense 97. 26 


Net profit before taxes 
Less: Federal income tax 5, 738. 07 


Net profit after taxes 13, 388. 83 
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NortH AMERICAN AIRLINES, INc.—Continued 
SoHEDULE B~-1.—Operating expenses for the period Jan. 1 to Dec. 31, 1954 


FLYING OPERATIONS—DIRECT 
Salaries: 


Travel and incidentals 
Flight engineers 
Professional services 


Aircraft engine, fuels, and oils 
Other supplies 

Insurance, general 

Taxes other than payroll 

Other expenses 

Depreciation, flight equipment. 


Total flying operations, direct. 
DIRECT MAINTENANCE—FLIGHT EQUIPMENT 


Materials and outside repairs 
Stationery and supplies 


Total direct maintenance—Flight equipment 
GROUND OPERATIONS 
Salaries 


Travel and incidentals 
SEE. cenncnummnnannnnneneet 


Stationery, printing and supplies. 
Other supplies 


Rentals 
Materials and outside repair 
Ci tichicrntnesecinnriticntarinnvitcnistatitiit alias tcileiee pt mest. 5 


Total ground and indirect maintenance 
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NortH AMERICAN AIRLINES, INc.—Continued 
ScHEDULE B-1.—Operating expenses for the period Jan. 1 to Dec. 31, 1954—Con. 
PASSENGERS SERVICES 

Salaries 


Travel and incidentals 
Professional services—other 


Other services 


Rees 


BES 
BISSASLaAE 


Passenger supplies. 
Passenger insurance 
Injuries, loss and damage 
Interrupted trip expense. 
Other expense 


Rage 


Agency services 
Printing, stationery, and supplies 
Other expense 


Total traffic and sales 
GENERAL AND ADMINISTRATIVE 


i a a ais 
Travel and incidentals 

Telephone and telegraph 

Professional services—other 

Legal fees and expense 


Stationery, printing, and supplies 
Other supplies 
Insurance: 


Nk} 
os 
-1-] 
ow 


Employee welfare 
Injuries, loss and damage 
Taxes: 


bo & 
hy 


Other than payroll 
Other expenses 
Depreciation, ground properties and equipment 


a 
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NortH AMERICAN AIRCO 
Exuisir A.—Statement of financial condition Dec. 31, 1954 


Current assets: 
Cash on hand and in banks 
Accounts receivable: 


Employees payroll advances 
Notes receivable 
Prepaid insurance 


EN IIIT, III san sancoczs ee cc dc aecensn nececmepcerten anaes deasarmeneaeni eta 
Fixed assets: Cost Reserve Net value 
Motorized vehicles $6 ,132. 00 $731.96 $5, 352. 26 
Furniture and fixtures____ 388,845.00 19,358.79 19,533.99 


Improvements to leased 
75,486.06 41,570.38 33, 915.68 


Total fixed assets 120, 463.06 61, 661. 13 
Other assets: 


Deferred expenses 
Miscellaneous assets 
51, 615. 18 


Total assets 420, 707. 97 


LIABILITIES AND NET WORTH 
Current liabilities : 
Accounts payable: 
Trade $162, 820. 12 
Other carriers 701. 06 
Withholding and wages taxes payable 
Accrued expenses 
Collections as agent 
Federal income taxes payable 
Accrued salaries 
Advance sales 


Total current liabilities 
Other liabilities 
Deferred credits: Deferred commission income 


Total liabilities 
Net worth: 
Capital stock 
Earned surplus 


Total net worth 
Total liabilities and net worth 


Statement of income for the period Jan. 1 to Dec. 31, 1954 


Income: 
Agency services 
Incidental revenue 


Total income 
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NorktH AMERICAN ArRco—Continued 


Statement of income for the period Jan. 1 to Dec. 31, 1954—Continued 


Expenses : 
Ground and indirect maintenance 
Traffic and sales 
Advertising and publicity 
General and administrative 
Depreciation 


Total expenses 
Net operating profit_ 
Other miscellaneous income 
Other miscellaneous expense...................--______ 


Net profit before taxes 
Provision for taxes 9, 199. 52 


Net profit after taxes 19, 068. 79 


Operating expenses for the period Jan. 1 to Dec. 31, 1954 
GROUND AND INDIRECT MAINTENANCE 


12, 590. 36 


Salaries 

Travel and incidental 
Telephone and telegraph 
Utilities 

Commission expense 
Other services 


Stationery, printing, and supplies 
Other supplies 

Injuries, loss and damage 
Memberships and other. 


Advertising space $210, 673, 67 
Advertising,. other 556, 243. 43 
Other promotion and publicity 14, 016. 46 


780, 933. 56 
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North AMeErIcan Arrco—Continued 
Operating expenses for the period Jan. 1 to Dec. 31, 1957—Continued 


GENERAL AND ADMINISTRATIVE 


Telephone and telegraph 
Professional services, other 
Professional services, legal 
Contract labor 


Stationery, printing, and supplies 
Insurance, general 

Insurance, employees’ welfare 
Injuries, loss, and damage 


Taxes, payroll 
Taxes, other than payroll 
Other expenses 


Trans AMERICAN Alnways, INo. 
Exuisit A.—Statement of financial condition, Dec. 31, 1954 


ASSETS 
Current assets: 
Ce a a iccis cn hcenseien ceseanieeetunren menltedineenilinedidinta ices aise cents saeiliahncsensccbsiasiinnlans $18. 42 
EE CRs Si iccciitisssmeceenenibnicteaiiaae tactics cictiaicaitinininisitianiaatan 42, 641. 90 
Notes receivable 


Total eurvent 0000tS...cccccccccccsscesescscccsssdusnsacss es GO B 
Other assets: 
DONOR ncn nccaecnstennbntddnbicstcdenasehbabandeeoanboccne 100. 0 
Prepaid taxes. 


Total other assets 


Current liabilities : 
Accounts payable, trade 
Federal income tax payable 


po EE eS) GT 


Capital : 
Capital stock issued and outstanding.......................... 2,340.00 
Earned surplus: 
Balance Jan. 1, 1954 


Be Fe I Dietetic enecetiotmmaiuns 15, 019. 53 
Less: Federal income tax.................. 4, 505. 86 


10, 518. 67 
Balance Dec, 81, 1954_.---.-------------------- __a-------- 88, AT. 18 
Total capital_........ A 
Total liabilities and capital 
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TRANS AMERICAN AIRWAYS, INc.—Continued 


ExHisit B.—Statement of income for the period Jan. 1 to Dec. 31, 1954 


Income: 
Passenger revenue 
Excess baggage income 


Total income 


Operating expenses (see attached schedule) : 
Flying operations, direct- 
Direct maintenance, flight equipment. 
Ground operations 
Ground and indirect maintenance 
Passenger service 
Traffic and sales 
General and administrative 
Depreciation, ground property 


Total operating expenses 


Net operating profit. 
Nonoperating expenses : 
Interest expense 


Net income before taxes 
Less: Federal income tax 


Net income after taxes 


$1, 501, 952. 66 
11, 790. 58 


1, 513, 743. 24 


1, 498, 709. 31 
15, 033. 93 
14, 40 


15, 019. 58 
4, 505. 86 


10, 513. 67 


ScHEDULE B-1.—Operating expenses for the period Jan. 1 to Dec. 31, 1954 


FLYING OPERATIONS—DIRECT 


Salaries, pilots 

Travel and incidentals 

Special, professional and technical fees 
Plane rental 

Aircraft engine fuel and oils 

Other supplies 

Insurance, property damage 

Taxes, other than payroll 

Other expenses 


Total flying operations, direct 


DIRECT MAINTENANCE—FLIGHT EQUIPMENT 


Direct maintenance, aircraft engines 
Direct maintenance, aircraft engines 


Total, direct maintennace, flight equipment 


GROUND OPERATIONS 
Salaries 
Travel and incidentals 
Telephone and telegraph 
Utilities 


Stationery, printing and supplies 
Other supplies 

Injuries, loss and damage 

Other expense 


Total ground operations 
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TrRaNs AMERICAN AIRWAYS, INc.—Continued 


ScHeEeDULE B-1.—-Operating ewpenses for the period Jan. 1 to Dec. 31, 1954—Con, 
PASSENGER SERVICE 


Salaries—stewardesses 
Travel and incidentals 
Professional services, others 
Other services 

Passenger food expense 
Passenger supplies 
Insurance, passenger liability 
Injuries, loss, and damage 
Interrupted trip expense 
Other expense 


Total passenger service 
GROUND AND INDIRECT MAINTENANCE 
Indirect maintenance and repairs 
Other supplies 
Total ground and indirect maintenance 
TRAFFIC AND SALES 
Agency services $502, 572. 42 


Stationery, printing, and supplies 22. 02 
Other expenses 121. 85 


Total, traffic and sales 502, 716. 29 


GENERAL AND ADMINISTRATIVE 


Salaries 

Travel and incidentals 

Telephone and telegraph 

Other services 

Stationery, printing, and supplies 
Other supplies 

Insurance, employee welfare 
Injuries, loss, and damage 


Taxes, other than payroll 
Other expense 


S| .S252.8a8: 
S| ShSS2828 


- 
8 


Total general and administrative 
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Repusrtic Are CoacH System, INc. 


Statement of financial condition Dec. 31, 1954 


Current assets: 
Cash in bank 
Accounts receivable 
Less reserve for bad debts 


Total current assets 
Other assets: 
Accounts receivable, other. 
Investment in Viking stock. 
Total other assets 
Total assets 


LIABILITIES AND NET WORTH 


Liabilities : 
Accounts payable, other carriers $11, 504. 01 
48. 00 


11, 552. 01 


Fund held for others—fare 
Total liabilities 
Net worth: 
Capital stock 
Earned surplus, January 1, 1954 
Less: Loss for year 
Total surplus, Dec. 31, 1954 


Total net worth 


Expenses : 
Taxes and licenses 
Interest expense 


Total expenses 
I eis erin ete laenicapnatesicinsien cicincescaratisicin onsen enced iasndncaiaiahsileeaa siiamammiiehi 
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TWENTIETH CENTURY AIRCRAFT, INC. (A NEVADA CORPORATION ) 
Exuisit A.—Statement of financial condition as at Dec. 31, 1954 


Current assets: 
ee I Ie I iicccciiithiniitiarnanienemncnimmmcsiniiiiny $12, 766. 59 











ACCOR A Ce ice nccttncmannadannnattetian 806, 267. 78 
a I i iiicsericteinsiantnicinthinendinmnninmnedininés 819, 034. 37 
Fixed assets: 
SN rae ncaa tle isehncinbiaeabaasnnabeaeaiall 2, 020, 000. 00 
Less reserve for: depreciation... enettnensécnonen 581, 223. 56 
a i I wii bitaintnanecinbintinnibininstadnicnbnernneeniibavnin 1, 438, 776. 44 
Investments: Investment in subsidiary.__.........----..--_-- 50, 000. 00 
Other assets: 
Deferred major aircraft overhaul___.......---......-..--- 200, 000. 00 
TE ccivisicwsessscnnnnxsasiheain aaa biaiianian ncaa ciibiaataddaniaineiaiiallia tial minis 1, 075. 00 
CRRTIRIEEE GIO... ccnccaneieccoamconmnanencaanenee 528. 50 
SROUNRE MICE TION ctcnicuscomstinicenepieontusishmenstenpeaiariaedtenieecnieias 201, 603. 50 
FE ian cen entinniiiiainiinaibenlatlipinmna anise 2, 509, 414. 31 


LIABILITIES AND CAPITAL 
Current liabilities : 


Accounts payable, other carriers._.................-.__.i.. $596, 177. 45 
OE NE on ine crcneniinenen second Enckec tptbinponeekseninin deities 336, 000. 00 
Fegeral ane Wase tenes payroi..........................«ssenmeeka 2, 834. 48 
TE Se i wciiisooeitint ntncrrnto mn ccincbitciin hiteiaecaree 24, 000. 00 
Accrued workmen’s compensation______---_____-_-______ 2, 879. 29 
i isleriicntpalcieechntis tenet cnicidiiaihinieain seennnnciisiniliioamiicintiaiies 2, 582. 08 
Ue ess RII i iacteciessostcnhadcdescpplciesiasalenisiacsciestalcbigesaunihaiie 964, 473. 30 
Long-term liabilities: Notes payable (less current portion) .-__ 1, 157, 500. 00 
Other liabilities : 
Reserve for aircraft, Over) .Q dniniecc ese ecnitinednscemsins 87, 726. 53 
UG Ir iii ac taicnlantera nthe 758. 46 
nace I ia iiacistesincitndeskcteieeneniehestttehacnidaiabaiiinteaaas 88, 484. 99 


Capital : 








Common stock, authorized__........._.--__- $1, 500, 000. 00 
Less: unissued common stock................ 1, 350, 000. 00 
Issued and outstanding__.....-_.------.-_- 150, 000. 00 
PRIOR i ictcetercrctsndsitininttinantilantins. 60, 000. 00 
ORI Ce CE cecistsenin acne el ltteer ines 210, 000. 00 
Unappropriated earned surplus, Dec. 31, 1954__-_----_---_----- 88, 956. 02 
I I isis emsaitcnitrta aici inlalalnasialilc ie lsceracnaibaasiniiaiadsi 298, 956. 02 
tee TACO OU CR iririciisipecncicincnineiaetcts 2, 509, 414. 31 


Statement of income for the period Jan. 1 to Dec, 31, 1954 
Income: 


I ins acetates til ae a a $725, 810. 00 
TN i a a a a 635, 298. 75 
I ase aseensietsiien aman iain 8, 163. 47 
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TWENTIETH CENTURY AIRCRAFT, INC. (A NEVADA CorPoraTIon )}—Continued 
Statement of income for the period Jan. 1 to Dec. 31, 1954—Continued 


Operating expenses: 
Direct maintenance—Flight equipment 
Depreciation—Flight equipment 
Ground operations 
Ground and indirect maintenance 
Passenger service 
Advertising and publicity 
General and administrative 
Depreciation—Ground property and equipment 


Total operating expenses 


Net operating loss 
Nonoperating expense: Interest expense 


Subtotal (88, 376. 77) 
Add: Work in progress transferred to subsidiary 17, 375. 29 


Subtotal (71, 001. 48) 
Add: Back aircraft repairs—Reserve provision not deductible, 
tax purpose) 47, 684. 03 


Net loss on tax return (23, 317. 45) 
Operating expenses for the period Jan. 1 to Dec. 31, 1954 


DIRECT MAINTENANCE, FLIGHT EQUIPMENT 


Direct maintenance, labor 

Direct maintenance, aircraft 

Direct maintenance, aircraft engines 
Direct maintenance, other 

Aircraft repairs, reserve provision 


Total direct maintenance, flight equipment 


DEPRECIATION, FLIGHT EQUIPMENT 
Depreciation, aircraft 


Depreciation, aircraft engines 
Depreciation, other flight equipment 


Total depreciation, flight equipment 


GROUND OPERATIONS 
Salaries 
Telephone and telegraph 
Rentals 
Stationery, printing, and office supplies 
Other expense 


Total ground operations 


GROUND AND INDIRECT MAINTENANCE 


Shop and service supplies 

Stationery, printing and office supplies 
Other services 

Other supplies 

Freight in 
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TWENTIETH CENTURY AIRCRAFT, INC. (A NEVADA CORPORATION )—Continued 
Operating expenses for the period Jan. 1, to Dec. 31, 1954—Continued 
PASSENGER SERVICE 
Passenger supplies, other 
ADVERTISING AND PUBLICITY 


Other promotional and publicity 


GENERAL AND ADMINISTRATIVE 


Salaries, officer 
Salaries, general and administrative 
Travel and incidentals 


Stationery, printing and office supplies 
Insurance, general 

Insurance, employee welfare 

Taxes, payroll 

Taxes, other than payroll 

Other expenses 


Total general and administrative 
DEPRECIATION—GROUND PROPERTY AND EQUIPMENT 
Depreciation, ground property and equipment $20, 150. 24 
TWENTIETH CENTURY AIRCRAFT, INC. (A CALIFORNIA CORPORATION) 


Exuisir A—Statement of financial condition as at Dec. 31, 1954 


ASSETS 
Current assets: 
Cash on hand and in bank 
Accounts receivable, trade 
Accounts receivable, other 
Be PI ctsccenitachibsshiesiininmaeaiili sania ahdihdpcsisnindnninsiivansscpcaaian sae ee a 
Prepaid insurance 


Total current assets 419, 062. 84 


Fixed assets: Reserve Book value 
MaPCTORS QNBIDUS onic naccsnenene $174, 347.82 $14,426.00 $159, 921. 82 
Radio equipment 28, 147. 88 8, 366. 78 24, 781. 10 
Miscellaneous, flight equipment____ 2, 797. 99 781. 40 
Communications 103. 90 9.10 
Hangar, shop and ramp equipment... 80,335.18 9, 189. 58 
Motorized vehicles and equipment. 15, 727. 41 8, 306. 41 
Furniture, fixtures and office 1, 522. 64 84. 52 
Improvements and buildings on non- 

owned property 175, 958.63 20,521.57 155, 487.06 


Total fixed assets 478,941.45 51,685.36 427, 256.09 

Other assets: 
81, 149. 62 
1, 607. 39 


82, 757. 01 
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TWENTIETH CENTURY ATIRORAFT, INC. (A CALIFORNIA CORPORATION )—Continued 
Exuisit A.—Statement of financial condition as at Dec. 31, 1954—Continued 


LIABILITIES AND CAPITAL 

Current liabilities : 

Accounts payable, trade 

Accounts payable, other 

Notes payable, current portion 

Collections as agents 

Withholding and wage taxes payable 

Accrued health and accident insurance 

Accrued workmen’s compensation insurance 

Accrued interest payable 

Accrued California corporation franchise tax 

Federal income tax payable 


Total current liabilities 

Long-term liabilities : 

Notes payable (less current portion) 
Other liabilities 
Capital : 

Capital funds provided 

Retained earnings, Nov. 1, 1954 

Add: Net profit for year 


S8 8| Shesnsy: 


Retained earnings, Dec. 31, 1954 
Total capital, Dec. 31, 1954 
Total liabilities and capital 
Statement of income for the period Nov. 1 to Dec. 31, 1954 


Income: 
Service sales $357, 050. 


361, 296. 


Operating expenses: 
Direct maintenance—Flight equipment 
Depreciation—Flight equipment 
Ground operations 
Ground and indirect maintenance 
Passenger service 
Advertising and publicity 
General and administrative 


323, 941. 


87, 354. 
Less: work in process, Nov. 1, 1954 


Net operating income 19, 978. 
Nonoperating expense : 
Interest expense 72. 





712 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


TWENTIETH CENTURY ArRcRAFT, INC. (A CALIFORNIA CoRPORATION )—Continued 


Operating expenses for the period Nov. 1 to Dec. 31, 1954 


DIRECT MAINTENANCE—FLIGHT EQUIPMENT 


Direct. maintenance—Labor............ 2. nono a ne 


Direct maintenance—Aircraft 
Direct maintenance—Aircraft engines 
Direct maintenance—Other 


Total direct maintenance—flight equipment 
DEPRECIATION—FLIGHT EQUIPMENT 


Depreciation—Aircraft engines 
Depreciation—Flight equipments 


Total depreciation—Flight equipment 


GROUND OPERATIONS 
Salaries 
Travel and incidentals 
Other expenses 


Total ground operations 


GROUND AND INDIRECT MAINTENANCE 
Salaries 
Travel and incidentals 
Telephone and telegraph 
Utilities 


Ground and indirect maintenance—Outside repairs 
Shop and service supplies 

Stationery, printing and office supplies 

Other services 

Other supplies 

Freight in 


Passenger supplies—Other 


ADVERTISING AND PUBLICITY 
Other promotional and publicity 


DEPRECIATION—GROUND PROPERTY AND EQUIPMENT 


Depreciation—Ground property and equipment__________________ 


10, 118. 45 


221, 876. 18 


$1, 950. 01 
8, 391. 35 


5, 341. 36 


$9, 905. 65 
550, 66 
26. 40 


10, 482. 71 


RR 
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, 398. 
732. 
159. 
539. 
031. 
184. 
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-.. $9, 602.10 
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TRANS NATIONAL AIRLINES, INC. 


Exuisit A.—Statement of financial condition as at December 31, 1954 


Current assets : 
Cash in bank 5 
Accounts receivable, trade 45, 495. 95 


Total current assets 46, 721. 84 


Fixed assets : 
Furniture and fixtures 
Less reserve for depreciation 5. 10 


Total fixed assets . 90 
Other assets : 

ee sana iectereosnn 100. 00 

4, 622. 77 

4, 450. 24 


9, 173. 01 


—— 


a ciditiecnincinneninpaiieeeeiimemin sthinsettaiiaehbiearei Seana need anda eal 55, 919. 75 


LIABILITIES AND CAPITAL 

Current liabilities : 

Federal income tax payable $5, 531. 85 

—— 

Capital: Capital stock 12, 000. 00 
Jarned surplus: 

Balance, January 1, 1954 

Add net profit, 1954 $18, 439. 49 

Less Federal income tax- 5, 531. 85 


Balance, December 31, 1954 38, 387. 90 
SU I catch ececsennbonichnecbbnie dace nice nineteen  a 50, 387. € 


Total liabilities and capital 55, 919. 75 


ExHIBIT B.—Statement of income for the period Jan. 1 to Dec. 31, 1954 


Income: 
Passenger revenue $1, 843, 949. 11 
Excess baggage income + 14, 474. 28 


Total income 4 1, 858, 423. 39 


Operating expenses : 
Flying operations, direct 
Direct maintenance, flight equipment 
Ground operations 
Ground and indirect maintenance 


General and administrative 
Depreciation, ground property 


Gt CIE CUO as cect dass chlasaaryeacrabelione edocs 1, 839, 963. 75 


; Net operating income : 18, 459 .64 
Nonoperating expenses : 
Interest expense 20. 15 


Net income before taxes 18, 439. 49 
Less : Federal income taxes 5, 531. 85 


Net income after taxes 


77632 O—57—pt. 1, vol. 2— 
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TRANS NATIONAL AIRLINES, INc.—Continued 
EXHIBIT B.--1.—Operating expenses for the period Jan. 1 to Dec. 31, 1954 


FLYING OPERATION, DIRECT 
Salaries, pilots 
Travel and incidentals 
Special, professional and technical fees 
Plane rental 
Aircraft engine fuel and oils 
Insyrance, property damage 
Taxes, other than payroll 
Other supplies 
Other expense 


Total flying operations, direct 


DIRECT MAINTENANCE, FLIGHT EQUIPMENT 


Direct maintenance and repairs $295, 799. 79 
Direct maintenance, aircraft engines 84. 13 


Total, direct maintenance, flight equipment 295, 883. 92 4 


GROUND OPERATIONS 

I Si on on one we een sno sehen. Lee EL Aol eccoo nm osu $6, 047. 37 
ee Ne WTR i in iiis enn Se eennnee so cudenisssunsense Bell, 446. 89 
Telephone and telegraph 11, 184. 66 
Utilities 80. 47 
9, 803. 09 

23, R65. 18 

Stationery, printing and supplies 775. 01 
Other supplies 2. 88 
Injuries, loss and damage 39. 17 
Other expense 396. 90 


Total, ground operations 52, 641.62 7 


GROUND AND INDIRECT MAINTENENANCE a 
OIG 2 acncecnnncecnsdeneusneneneweneount Ulli. SOL $456.56 
Indirect maintenance and repairs 244.82 
Other supplies 27.89 | 


Total, ground and indirect maintenance 729.27 | 


PASSENGER SERVICES Lg 
Salaries stewardesses $18, 739.10 | 
Travel and incidentals 9, 145.04 | 
Professional services, other 90. 10 
Other services 1, 720. 5 


Passenger food expense 40, 333.56 | 


Passenger supplies 5, $21. 32 
Insurance, passenger liability 18, 769.75 | 
Injuries, loss and damage 37.19 
Interrupted trip expense 600.10 | 


Other expenses 46.20 


Total passenger services 89, 802.90 © 


TRAFFIC AND SALES 


a Pa eae $666, 822. 5) 
Stationery, printing and supplies____.._.........---.-----------_- 25. 9% 
Other expenses 143. 61 


ei ee a ae rn ee ee ee ee 666, 992. 06 
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TRANS NATIONAL AIRLINES, INc.—Continued 


ExH1sIt B-1.—Operating expenses for the period Jan. 1 to Dee. 31, 1954—Con. 


GENERAL AND ADMINISTRATIVE 

Salaries 

Travel and incidentals 

Telephone and telegraph 

Stationery, printing and supplies 

a rtietiradcteineenrtncretnnentimnmenmmns-ommeatneeminemelt 
Insurance, employee welfare 

Injuries, loss and damage 

Taxes, payroll 

Taxes, other than payroll 


Total general and administrative 


N. & A. AIRLINES, INC. 
Statement of Financial Condition as at December 31, 1954 


ASSETS 
Current assets : 
Cash in bank 


Total assets 


Current liabilities : 
Accounts payable $21, 154. 
Transportation taxes payable 14, 349. 


TE ETE eo ee oe crea eee 35, 503. 
Capital stock : 
20 shares at $100 par issued_______.___________ $2, 000. 00 
Less: 10 shares treasury stock 


Common stock outstanding 
Surplus: 
Deficit, Jan. 1, 1954 (32, 968. 15) 
Add refund of taxes 453. 85 


(32, 514. 30) 
Deduct net loss for year 


(33, 596. 53) 
Premium on treasury stock (1, 731. 65) 


Total surplus (35, 328. 18) 


Total net worth (34, 328.18) 


1, 175. 00 


0 


$1, 000. 00 


Bank charges 
Bad checks 
Interest 


Total expenses 
Net loss 
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Tue Unit Export Co. 


Exuipit A.—Statement of financial condition Dec. 31, 1954 














ASSETS 
Current assets: Accounts receivable____-....---.---------------- $23, 491. 86 
Other assets : 
POROUS 2 <nacncescncccancsaccnccaeecnn et VIGQUE LU QUE 100. 00 
ee ee 236. 25 
Prepaid taxes and. licenses..........0.6-..22..-5 8 eeu 4, 622. 78 
OE CRE IND ocamanremmaintantmmmmniaintaiininnaeel 4, 959. 038 
I I si inxs tite teracinnin teamesasi header acta eteanith niche tidite intiekdaiaeamiaces 28, 450. 89 
LIABILITIES AND CAPITAL 
Liabilities : 
Depts PAPE RN CO a cD crcenttmnitinsticnieninanigas $12, 112. 61 
I i nicnstennstaiadiamerdinaeaeianiiiias 26, 7738. 32 
I IIE gin ictadnesiniacadectnalgnianitnmesetniiachmerteteinsteatoalipieaia emda 12, 878. 73 
ONE. rik. tnncnnnitientceienrunindcddunnumaene el 51, 764. 66 
Capital: Capital stock issued and outstanding___.........----.--- 5, 000. 00 
Earned surplus: 
SE NE. Ah, Seo ie ainioenwinwtins (29, 667. 00) 
Add aet profit for year__------------------. 1, 353. 23 
SD 00. Bhic+ BD kite iioniicicnioimeanencnnsnt eee. (28, 313. 77) 
IN yc tesstisnetiarisstatectepesthsnnecasipciestainlsaatingniesinasticaitsepeaptiadibialailicaaleion (23, 313. 77) 
I - CE GII a tnietncsccienntiaitatinniniaitintimatinial 28, 450. 89 


ExHisit B.—Statement of income and expense for the period Jan. 1, 1954, to 
Dec. 31, 1954 





10 months 12 months 
ended Dec. ended Dec. 
31, 1954 31, 1954 








Income: 
Fare income... MRD 5 ins caddetetenchanreakawcauane’ ...-| $1, 413, 159. 66 $1, 703, 668. 05 
Excess baggage income.._.__- asia icicle aaa Sa ae 10, 994. 78 13, 370. 18 
Wate Cn diewnsnas Sosessess ~~ 2-22. -- nace 255 soe eneeenesunss 1, 424, 154. 44 1, 717, 038. 2 
Operating expenses (see attached schedules): 
ae ID Flas es ccc neess ate A 567, 413. 26 692, 346. 18 
Direct maintenance—flight equipment_.  Giitakeen twdaies sia 243, 584. 93 285, 375. B 
noc noeakcunonssueuesdceavenan 42, 830. 52 50, 771.99 
Ground and indirect maintenance. -_-_-. eho edasectubrsscagurce st aon 703. 38 703. 38 
ee ee a lie ak data eles 80, 391. 82 86, 613.43 
EES Re Ree AE AIT MEET MRT SEO T 460, 161. 61 583, 627. 68 
ee Nn ee i cbcaceiaceatn 14, 711. 80 16, 021. 54 
Depreciation, ground property and equipment._............-...___- 225. 52 225. 52 
Total operating expenses -__. 5 is Shen haan atari wae Aine anaes wile > adel 1, 410, 022. 84 1, 715, 685. 0 


Net operating profit _- cae keira ead nee eyaleekhaeatae 14, 131. 60 1, 353.2 
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Flying operations, direct: 

Salaries, pilots... -- 

Travel and incidentals. __...-....._-- 
Professional services, others. 

Rentals. 

Other expense - - 

Airplane engine fuel and oil. 

Other supplies Rie Lan 
Insurance, property ameee 

Taxes, other than payroll. 


Total, flying operations, direct - 


Direct maintenance, flight equipment: 


Maintenance and outside repairs. -.-_-..........--- 
Direct maintenance, aircraft engines. --- - 


Total, direct maintenance flight equipment. 


Ground operations: 


Salaries, ground personnel 

Travel and incidentals. 

Telephone and =n services. 
Utilities. : We 

Other services. 

Rentals. - -- 

Stationery, printing and office supplies - - 
Other supplies 

Injuries, loss and damage -_----- -- 
Other expenses. ........-- 


Total ground operations_- 


Passenger service: 


Salaries, stewardesses___- 

Travel and incidentals 

Professional services, other 

Other services. ‘ aa 

Passenger food expense 

Passenger supplies. - 

Insurance, passenger liability __ 

Injuries, loss and damage 

Interrupted _ a Litia Wiictaiaien — 
Other expenses-. __- cake nia 


Total passenger service - - 


Traffie and sales: 


Agency services _ _. 
Stationery, printing, and office supplies. 
Other expenses 


Total traffic and sales - 


General and administrative: 


Salaries. ___ 

Travel and incidentals... __ - 

Telephone and telegraph serv ices 
Stationery, printing and office supplies. 
Other supplies... __ - . ‘i 
Insurance, employee welfare. 

Injuries, loss, and damage 

Taxes, payroll. 

Taxes, other than payroll. 

Other’ expenses 


Total general and administrative 


Depreciation, ground property and equipment 


10 months 
ended Dec. 
31, 1954 


460, 161. 61 


221. 25 

837. 06 

947. 63 

1.79 

2, 445. 25 

21. 39 

3, 085. 80 

4, 702. 77 
0 
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Exuisit B-1. aoe sapeaens ws the inched Jan, 1, et to Dec. 31, me 


12 months 
ended Dec. 
31, 1954 


106, 239. 86 
18, 444. 95 
1, 606. 44 
273, 531. 97 
96. 69 

250, 128. 94 
135. 69 

19, 733. 28 
22, 428. 36 


692, 346. 18 


285, 294. 14 


18, 073. £ 
8, 820. 3 
86. 

1, 659. 42 
38, 901. 07 
5, 132. 3 
13, 280. 7 
35. 
578. 

44. 5s 


86, 613. 
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NORTH AMERICAN AIRLINES 


first in aircoach 
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transportation rt eet a ll tremendously 
since Congress passed the Civil Aeronautics Act in 1938 
ew realize that a " Th TOOL Neca, 
has replaced the f 
Yet 96° of the business has been reserved 
ame carriers who were operating 17 years ago 


North American Airlines has prepared 
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NORTH AMERICAN AIRLINES * BURBANK * CALIFORNIA 
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Air Transportation is Monopolized 
by the Grandfather Carriers 


Since the Passage of the 


Act, Air Transportation has 
increased 40 Times 


1954 $1,249,000,000* 


*Commercial Revenue 


Air transportation has grown forty-fold since the passage of the Civil Aero- 
nautics Act. in 1938, it was a small subsidized business with total com- 
mercial revenue of only $31,000,000. Today itis a highly profitable big 
industry with revenues of about 1'/; billion dollars. And it is one of 
America's fastest growing industries. It growth in 1954 alone was over 


three times as qreat as the total industry in 1938. 
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Air Transportation is Monopolized 
by the Grandfather Carriers 


As the Industry has grown 
the number of trunk 
carriers has decreased 
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Air Transportation is Monopolized 
by the Grandfather Carriers 


and since 1946 the Big 
have been Getting Bigger 


Other 
Trunks 
26.4% 


Big 4 
73.6% 


1946 1954 


Proportion of Revenue Passenger Miles flown 
by Big 4 Carriers (Amer, Eastern, TWA, United ) 


Source CAB form 4s 


Yet the bulk of this business has been reserved to the grandfather carriers, 
the carriers who received their operating authority at the time the Civil Aero- 
nautics Act was passed. In fact, as the industry has grown, the number of 
trunk carriers has actually decreased and since 1946, the Big Four carriers 
(American, Eastern, TWA and United) have been getting a bigger share. In 
1954, these four carriers alone had 73.6% of the domestic trunk line traffic. 
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Air Transportation is Monopolized 
by the Grandfather Carri 


but... rriers 


Bipice ox es of Local 
Service Carriers are less than 
2.3% of Commercial Industry 


eeder Routes are non-competitive 
with trunks 


source CAB form 41S 
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The Civil Aeronautics Board has certificated a number of additional carriers 
but only for small, limited operations. Thus, the Board has certificated 
thirteen local service carriers to serve small towns. But their routes are 
generally non-competitive with trunks and their commercial revenues are 
less than 2.3% of the industry revenue. Likewise, the Board has certificated 
four new all-freight carriers but air freight is a very small part of the business 
today and their revenues amount to only 1.4% of industry revenue. 


Air Wansportation is Monopolized 
by the Grandfather Carriers 


The Board has Certificated 
4 new All-Freight Carriers who 
compete with Grandfather 
Carriers but... 


Commercial revenues of All-Freighr 
Carriers ore only 1.42 of 
Industry Commercial Revenue 


a 2 2 


t rote Industry 
New Carriers Commercial Rev. 
$17,000,000 $1,249, 000,000 
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i 


peal oe 





726 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


in 1954, 96% of the commercial revenue in certificated operations was 
realized by the grandfather carriers. New entrants into the business, the 
all-freight and feeder carriers, carried only 4% of the business. The most 
important port of air transportation is the trunkline passenger business. 
it accounts for over 85% of all commercial revenue. Yet in this important 
field, no new carriers have ever been certificated. 


Air Transportation is Monopolized 
by the Grandfather Carriers 


Result— Today 96% of the 
Commercial Revenue is 
carried by the Grand- 
father Carriers 


Only 42 is carried by New Carriers 


source CAB form 4S 





This monopolistic condition has occurred under an Act which specifically 
recognizes that competition to the extent necessary to assure the sound 
development of air transportation is in the public interest. Under more 
restrictive language in the Motor Carrier Act, the ICC has admitted hundreds 
of new motor carriers. And the legislative history makes it perfectly clear 
that Congress intended that new carriers should have a full opportunity to 
enter this growing and dynamic business. 
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Monopoly by the Grandfather Carriers 
has stunted the Development of Air Coach 


The Grandfather Carriers Long Opposed 
the Development of Air Coach 


American said: 

"We do not believe we can 
presently engage in coach 
service... without comsequent joss" 
United said: 


"We just cannot afford to 
take the chance" 


North American said: 


The success of the American economic system has been keyed to the oppor- 
tunity of new companies with new ideas to test those ideas in the market. 
In the face of this success, those who would exclude new competitors face a 
heavy burden of proof. That burden has not been met. 

In fact, the most important and dynamic development in air transportation 
during the past decade, air coach, was developed by an independent air 
cartier—North American Airlines. 
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Monopoly by the Grandfather Carriers 
has Stunted the Development of 
Low Fare Coach 


Certificated Coach Fares are 
492% Higher than No. American 
Fares 


cents per mile 


No.American 
Fares 3.23 


Source Offa Airune Guide 
Derwer nervne eee (Uonet F184 





New competition is needed today to assure low coach fares and prevent 
excessive profits. Certificated coach fares are 49% above the North Amer. 
ican level. This means that air passengers today are paying 49% too much 
for service. More than that, the proper development of air transportation 
is being stunted by fare levels beyond the means of a large proportion of 
the market. Yet virtually every certificated carrier isclamoring for still higher 


fare levels. 
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Monopoly by the Grandfather Car- 
riers has led to Excessive Profits 


Airline profits on net worth 
are nearly 50% higher than 
for non-regulated mfg. in- 
dustries 


23 
Mfg. Ind. 


10.5% 
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Monopoly by the Grandfather Carriers 
has led to Excessive Profits 


Airline profits on sales 
are 25% higher than for 
non-regulated mfg. industries 


Air Lines i 
5.5% & 
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Today every fact demonstrates that there should be new competition in air 
transportation. There is no reason for complete exclusion of new carriers 
from the trunkline passenger business. The outstanding fact about air trans- 
portation is its growth—a growth of 98 million dollars in one year. This 
growth is equal to the combined annual revenues of three major trunk 
carriers, Western, Braniff, and National. 


There Should be New Competition 
in Air Transportation 


One Year's Growth is equal to 
the Total Combined Commercial 
Revenues of 3 Major Trunk 
Carriers 


$98,000,000 
$24,000,000 


western 


$33,000,000 
Broniff 


increase Commercial 


in 1954 over 1953 Revenues 
3 Major Trunk 
Carriers 





732 
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The growth in air transportation is so great that if a new carrier were 
certificated and became in its first year the fifth largest carrier in the 
country, a virtually impossible undertaking, the rest of the industry could 
still grow $50,000,000 in that same year. 


There Should be New Competition 
in Air Transportation 


lf a newly Certificated Carrier should 
become the 5th Largest Carrier in its 
Ist year of Operation, the Grandfather 
Carriers Would Still Grow by #50000,000 
in that year 


Balance still 
Available to 
Grandfather 
$5Q000,000 


se eeeeneeeeeceeenes 


5th Largest Increase in 
Carrier 1954 over 1953 
+48, 000,000 #98,000,000 
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There should be New Competition 
in Air Transportation 


Industry growth is more than 
adequate to eliminate existing 
trunkline subsidy and fo 
admit new carriers 


$98,000,000 


One year's growth 
is 26 times as 
great as total 
remaining trunk- 
line subsidy 


$3,700,000 


Total trunkline 
subsidy 1954 


Nor is subsisidy any longer a legitimate barrier to the admission of new 
companies. In 1938, the whole industry was subsidized. Competition had 
to be restricted in order to restrict the Government's commitment. Today 
one year's growth is 26 times as great as the total remaining trunkline 


subsidies 
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There Should be New Competition 
in Air Transportation 


Existence of Subsidy is 
No longer a Reason 


for Limiting Entry 


% of total Rev. 
100. 


Subsidy and 
Service Mail Pay 


0 
1938 40 45 50 1954* 


¥1954 is the First Year the CAB has 
separated subsidy from service mail pay 


source CAB torm 4s 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 735 


There Should be New Competition 
in Air Transportation 


Trunk Line Service*at 
Small’ Stations has become 
a smaller and smaller 
proportion of total service 


LORE LB TE EEL LAA MIO 


note-CAB has suspended 
service at 42 stations 


in past 4'2 years 


In the early days of the Civil Aeronautics Board, it was thought that compe- 
tition had to be restricted on routes between the larger cities so that airlines 
could make enough money on large city service to provide service to small 
towns. This kind of thinking is outmoded in today’s billion dollar industry. 
In 1954, stations with under 775 passengers accounted for only .8 of one 
percent of the traffic. Stations with over 5500 passengers per month 
accounted for 86.7% of the traffic. 
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There Should be New Competition 
in Air Transportation 


Trunk Line Service*at 
Big’ Stations has become 
a bigger and bigger 
proportion of total service 





1941 


35.4% 


1947 _ 1954 












note-CAB has suspended 
service at 42 stations 
in past 4% years 


*Proportion of Revenue 
Passenger Miles 
Tore than 15,500 passengers a month 


Source (AB A 
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Air transportation is not a ‘natural monopoly” where competition won't do 
the job. It does not have high investment and the large proportion of cash 
costs and the stable market which are characteristic of traditional public 
utilities. It is an industry where competition serves the public best. 


There should be New Competition 
in Air Transportation 


AIRLINES ARE WOT LIKE 
PUBLIC UTILITIES 


Electric Utilities have seven 
times as much investment per 
dollar of sales as Air Carriers 


73.24 
ratio of 
Investment 

To 
Sales 


40.45 


Elec. Air 
Utilities Carriers 
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The exclusion of any new airline from the trunk routes has reserved the 
wealth of air transportation largely for the grandfather corriers. However, 
there is no correlation between size and efficiency. For instance, the operat- 
ing costs of Continental Airlines, the third smallest of the grandfather carriers, 


are lower than TWA, the fourth largest. 


There should be New Competition 
in Air Transportation 


AIRLINES ARE WOT LIKE 
PUBLIC UTULITHES 


Public Utilities have twice 
as great a proportion 
of non-cash costs 


Airlines 


srce SAB form 40 
Fh Patencs o fiecPre Weary se 
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The seventeen-year exclusion of mew carriers from passenger trunk-line 
transportation is wrong. It runs contrary to the intent of Congress and to 
basic economic principles. 

Air transportation has grown up. The travelling public should no longer be 
denied the benefits of competition from new entrants. The iron door that 
hos barred all new competition from the trunkline passenger business should 
be opened. Lower fares and better service to the travelling public are the 
logical results of new competition. 


There should be New Competition 

in Air Transportation 
Making Big Carriers Bigger 
Will Not Reduce Costs 


, 
a 
Ms = 
x 
* 
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North American Airlines, an independent air- 
line that is seeking permanent operating authority, 
had its start in late 1945 when a group of return- 
ing war veterans decided that the future of ait 
transportation lay in low-cost air travel rather than 
in the exclusively high fare service then available. 
North American originated air eoach and pio- 
neered its development. For more than four years, 
the so-called grandfather carriers insisted that air 


coach was economically impossible. North Ameri- 


can proved the soundness of air coach which has 


now been adopted by almost all airlines and is 


fast becoming the stable market base for the entire 
air transportation industry. 


North American has been highly successful 


It has always operated with a profit without the 


aid of any Government subsidy. In 1954, it 
ranked as the eleventh largest domestic airlin 
terms of revenue passenger miles flown. It carried 
193,781 passengers 329,476,000 revenue passen 
ger miles. 

North American operates both DC-6B’s and 
DC-4’s on its routes between New York and Cali- 


fornia and New York and Florida. The company: 
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werhaul and maintenance base at Burbank, Cali- 
fornia is one of the largest and most modern on 
the West Coast. North American employs over a 
hundred flight captains and first officers, many of 
wr » are “million milers.” 

North American’s safety record is outstand- 
ng. It has flown more than a billion passenger 
miles without an accident. North American has 
ilways been among the first with the newest tech- 
nical developments. It was the first airline fleet 
be completely equipped with dual omnirange 


receivers. lt was one of the first airlines to use the 


REGULATED INDUSTRIES 
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revolving tail beacons. It was the first airline to 
introduce rearward facing seats as a measure for 
greater safety. North American Airlines is active 
in the national defense programs. Half of its fleet 
of planes is committed to the reserve program, 
subject to immediate call in an emergency. Most 
of its crews maintain reserve commissions and 
many were called back into active service during 
the Korean emergency. North American has flown 
under contract for the Air Force both the Tokyo 
airlift across the Pacific and the Atlantic Airlift 


between the United States and Europe. 
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Excerrt FroM SPEECH GIVEN BY Epwin C. JOHNSON, UNITED STATES SENATOR 
From COLORADO, AT THE AVIATION CELEBRATION OF THE CHAMBER OF COMMERCE 


aT Kansas Ciry, Mo., Jury 15, 1949 
COACH SERVICE 


In my opinion, air transportation is about to become the most attractive and 
economic transportation in history. It has already outdistanced all competitors 
in the element of speed. I still look for a tremendous increase in air traffic 
volume. During the past year or so we have seen three basic approaches emerge 
designed to increase load factors and revenues by reducing fares. 

First, we have the so-called coach service offered at off hours by the scheduled 
carriers, and at more convenient hours by the irregular carriers at approximately 
4 cents per mile compared to the standard 6-cent fare. Second, the inauguration 
of the family-plan system, wherein reduced rates are made available on off days 
during the week; and third, the excursion fares offered to points by various 
scheduled carriers during the off seasons. 

No matter how you view these proposals, they all simmer down to reducing 
fares as an inducement to the public to use air transportation so that the carriers 
might build higher load factors, increase utilization of equipment, and augment 
their badly needed revenues. Of the three, no one will deny the fact that air- 
coach service has had the most spectacular effect on the development of real 
mass air transportation. 

For some months, nonscheduled operations have been conducted by the so-called 
irregular carriers at reduced rates between main traffic points, such as San 
Francisco to New York, Los Angeles to New York, New York to Miami, and 
Puerto Rico to New York. In each instance, the public responded with en- 
thusiasm. 

In September 1948, Pan American Airways was the first scheduled carrier to 
increase seating capacity, remove some of the frills, and inaugurate the coach- 
type service between Puerto Rico and New York. They reduced the one-way 
fare from $100 to $75 in order to compete with the nonscheduled carriers who 
were carrying hundreds and hundreds of passengers. The phenomenal success of 
Pan American can be best illustrated by referring to its operations in the first 
quarter of 1948, when it was operating a de luxe service only. At that time it 
carried 4,360 first-class passengers between New York and San Juan. During 
the first quarter of 1949 it carried 7,399 first-class passengers and in addition 
10,984 coach passengers. The record shows there was little diversion of first- 
class passengers to the coach service. A new market of mass air transportation 
was opened up, and for the first time was exploited by an established operator. 

A “wait and see” attitude had been adopted by the domestic carriers until 
Capital Airlines, in November 1948, with the approval of CAB, inaugurated a 
New York-Chicago coach service. It proved to be an immediate success in spite 
of the fact that this service was available only in the inconvenient early morning 
hours. The customary lack of travel between midnight and 7 a. m. requires 
facilities and planes to remain idle, and idle plants and planes eat profits. The 
fare between those 2 cities for this early morning travel was reduced from 
$44.10 to $29.60. The development of the traffic was spectacular, as were the 
load factors. In the entire year 1948, Capital Airlines carried only 1,002 pas- 
sengers in its regular first-class service between Chicago and New York, while 
in the month of December 1948 alone, the second month of its coach service 
operations, it carried 3 times as many passengers, or 3,072 in aircoach service. 
In the first 4 months of 1949, Capital carried 10,242 aircoach passengers. Again 
the growth was not at the expense of its regular scheduled service; in fact, it 
had exactly the contrary effect. It helped strengthen the first-class service. 

Northwest's aircoach experiment has enjoyed the same phenomenal success 
and has averaged 80 percent load factors on some of its coach flights. Mr. 
Hunter, its president, testified the aircoach passengers come from “an entirely 
different market; they look different, they come out to the airport differently, 
they come out to the airport with their own lunches—you see the bananas and 
orange peels that you see in tourist coaches.” Northwest contends that its 
surveys indicate that 40 percent of its aircoach passengers would not have trav- 
eled by air if it were not for the low fares. Similar statements have been mace 
with even higher percentages by practically every nonschedule] operator wh» 
has appeared before our committee. 
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The CAB still regards coach service as a limited exeriment and permits it to 
be conducted only to evaluate its soundness. It has limited the scope of the 
experiment so as not to lead to a general breakdown of the fare structure of 
the regular service. Low coach service to date has been approved by them for 
only six carriers. While the Board is slowly accumulating data for evaluation, 
there are definite signs that this is one way of opening up a new class of traffic 
as soon as the economics of air operations warrant. 











ORES SR HIS POL SLSR BIT BETS MSN th 





83p CONGRESS 
ist Session } SENATE 


FUTURE OF IRREGULAR AIRLINES 


REPORT 


OF THE 


SELECT COMMITTEE ON SMALL 
BUSINESS 


UNITED STATES SENATE 


JULY 31%(legislative day JuLY 27), 1953.—Ordered to be printed 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1953 


77632 O—57—>pt. 1, vol. 2——9 





746 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Ist Session No. 822 


—————— 


$3p ConGREss t SENATE { Report 





FUTURE OF IRREGULAR AIRLINES 
JuLyY 31 (legislative day, Juty 27), 1953.—Ordered to be printed 


Mr. Ture, from the Select Committee on Small Business, submitted 
the following 


REPORT 


The Senate Small Business Committee was established in the 
2d session of the 81st Congress to make a continuing study of the 
problems of American small business. Almost since its creation, the 
committee has been faced with the problems of the small independent 
airlines, the so-called irregular or nonscheduled carriers. Your 
committee has believed that these airlines constitute a valuable 
asset to the Nation that should be preserved. Your committee 
feels that these smaller companies, certainly the nondominant ele- 
ments in air transportation and thus small business, have not received 
the unprejudiced and sympathetic attention that any businessman 
has a right to expect from his Government. 

In the spring of 1951, the Civil Aeronautics Board issued an eco- 
nomic oman which would have so restricted the operation of these 
air carriers that most, if not all of them, would have been forced out of 
business within a few months. No question concerning the safety of 
operations was involved. At that time, your committee conducted an 
intensive investigation into the role of these small airlines in the 
United States air-transportation industry. Recommendations were 
made to the Civil Aeronautics Board on how these airlines could be 
utilized for the general welfare without impairing the economic strength 
of the certificated carriers.' 

In the intervening months, your committee has watched with 
concern the constant pressure by the Civil Aeronautics Board to put 
these small carriers out of business. In the committee’s annual 
report, issued in January of 1952,’ your committee pointed out: 

The recent and rapid growth of administrative law in this country has flourished 
when busy and well-intentioned legislative bodies confer broad permissive powers 
upon regulatory agencies. The maladministration of such discretionary author- 


ities, whether it stems from prejudice or mere wrongheadedness, had often hin- 
‘dered our traditional freedom of enterprise. This threat to innovation vis-a-vis 


18. Rept. 540, 82d Cong., Ist sess, July 10, 1951. - 
28. Rept. 1068, 82d Cong., 2d sess. 
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the established interests has been, to the small-business man, all the more insidious 
because it has been mantled with the sanctity of legality. 

Since World War II, a new type of air transportation, not necessarily competing 
with the large subsidized airlines, has been developed by a number of enterprising 
small irregular or ‘‘nonscheduled” air-transport companies. Over the past 3 
years these companies have encountered “‘competition by regulation” in a sin- 
gularly frank demonstration of this technique. The regulatory body, in this 
instance the Civil Aeronautics Board, by the mere exercise of an administrative 
whim, has almost brought about the complete elimination of these small airlines. 

Again, in its annual report issued in March of 1953,’ your committee 
stated: 

This t year saw a stepping up of the war of attrition against the small- 
busines sumenis of the erintien industry by the Civil Aeronautics Board. The 
CAB action against the irregular airlines, who were the originators of low-cost 
aircoach, took a number of forms, ranging from mild harrassment to outright 
elimination of some of the carriers * * *. The future growth, and even the con- 
tinued existence of the independent airlines is in jeopardy. CAB’s method of 
inducing “death by delay” and ‘“‘strengulation by regulation” are just as fatal 
in the leag run as outright elimination—which action the CAB apparently 
hesitates to take. 

In March of 1953, your committee felt compelled to reassess the 
entire situation. By that time, the Board had pending economic 
enforcement proceedings that would have eliminated the airlines that 
did 50 percent of the irregular common-carriage business. At the 
opening of hearings on March 31, Chairman Edward J. Thye pointed 
out that the committee bad repeatedly asked the Civil Aeronautics 
Board to work out a program that would permit these small companies 
to continue to live. Senator Thye said: 

The committee has been concerned to note over the past 2 years the constantly 
weakening long-term economic position of these airlines. 


In the course of hearings in March, April, and May of this year, 
our committee heard from the members of the Civil Aeronautics 
oard, officials of American Airlines, Trans-World Airlines, United 
Air Lines, Northwest Airlines, Pan American World Airways, Eastern 
Air Lines, Capital Airlines, Piedmont Airlines, Mohawk Airlines, 
Pacific Northern Airlines, Alaska Airlines, and National Airlines, all 
certificated carriers. Officials of North American Airlines, Penin- 
sular Airlines, Air Transport Associates, American Air Transport, Inc., 
Aircoach Transport Association, Argonaut Airlines, Overseas National 
Airways, Trans-Caribbean Airways, and the Independent Military 
Air Transport Association, presented the case of the irregular air 
carriers. Island Air Ferries, an airline whose certificate had been 
revoked by the Board, also testified. In addition, witnesses were 
heard from various areas seeking additional low-cost air service. 


BACKGROUND OF THE IRREGULAR AIRLINES 


Until the end of World War II, there was no nonscheduled industry 
of the type which has developed during the past 8 years. Chairman 
Oswald Ryan, of the Civil Aeronautics Board, testified: 


From its beginning in 1938, the Board recognized that there was a group of 
carriers which, although engaging in air transportation as common carriers and 
therefore, subject to the economic regulatory provisions of the act, conducte 
their business in such a way that they could not ey. in any substantial 


measure with those provisions and continue to operate. hese carriers during 
the entire prewar period; that is, froni the establishment of the Board in 1938 
until the outbreak of World War II, furnished a call-and-demand air service, 


+S. Rept. No. 49, 83d Cong., Ist sess., pp. 26-27. 
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operating generally from a fixed base, and flying where and when requested with 
no pegare to schedule * * *, 

While in 1938 the operations of these carriers were of limited economic sig. 
nificance insofar as the air-transportation system of the country as a whole was 
concerned, their very existence we thought indicated a need that -could not be 
satisfied by the scheduled air carriers. It was also clear that their operations 
were of such a limited extent and were conducted under such unus circum. 
stances, that compliance with provisions of title IV of the act, that is, the eco. 
nomic regulatory provisions, would have been unduly burdensome on them. 

It was also obvious that their operations were of a type which did not logically 
fit into the economic provisions of the act which was designed primarily for the 
regulation of the scheduled, route-type services that were, and are today, the back. 
bone of our national air-transportation system. 

Accordingly, the Board, relying upon its authority under section 416 (b) of the 
act, issued in 1938 its so-called nonscheduled regulation. That regulation exempted 
from virtually all of the economic provisions of title IV of the act all air carriers 
which did not engage in scheduled operations. 

After the end of World War II, a large number of servicemen 
returned to the United States eager to enter the air-transportation 
industry. At the time there was apparently an almost unlimited 
demand for air service. These veterans obtained their equipment from 
tbe Government through purchase or lease of surplus aircraft. It 
should be noted that the certificated carriers initially met their imme- 
diate equipment needs in this same way. The Government encour- 
aged veterans to purchase the aircraft and assisted in some cases by 
financing the purchases. Their operations were conducted under the 
broad exemption provision of the Civil Aeronautics Act. Unlike the 
certificated carriers, these airlines were not eligible for subsidies or 
mail pay. According to the testimony of Chairman Ryan, of the 
Civil Aeronautics Board: 

Following the cessation of hostilities, our noncertificated transportation saw 
a tremendous increase and it also revealed some very marked changes from what 
had been. In order to meet the rapidly changing situation and the new problems 
created by it, the Board in May 1947 revised the nonscheduled exemption regula- 
tion. The carriers permitted to operate under that amended regulation remained 
irregular air carriers and were required to obtain letters of registration from the 
Board, although the amended regulation did not require any showing of a need 
for the carrier’s operation or a showing of fitness and ability to perform the opera- 
tion. The basis limitation upon frequency of operations which had been implicit 
in the nonscheduled regulation since 1938 was now spelled out in a more detailed, 
precise form. 

By August 6, 1948, 147 companies had been issued letters of registration as large, 

irregular carriers, and of those 109 were still in effect. At that time the Board 
provided that no further letters of registration would be issued to large irregular 
carriers unless an application had been filed on or before August 6, 1948. 
_ Your committee is ee with the situation the Board faced 
in this postwar period. The Board’s action in providing for letters 
of registration to these irregular carriers was an attempt to meet the 
economic demands of the time. However, your committee feels that 
the Board’s deviation from the certification procedures provided for 
in the Civil Aeronautics Act was unfortunate. Your committee hopes 
that once the present problem is solved that the Board will grant all 
future permanent authorizations only through the procedures estab- 
lished in the act. 

A significant point to your committee was the Board’s tacit approval 
of the purchase of large transport-type aircraft by these irregular 
carriers, It has been argued that the Board never envisioned these 
airlines entering into common carriage. Yet the Civil Aeronautics 
Board must have realized that these large transport-type aircraft 
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wou'd have to be used in some sort of common-carrier route-type 
service. Indeed, in a recent decision * involving Pioneer Airlines, a 
feeder company in the Southwest, the Board ruled that a feeder’s 
operations Were on too small a scale to warrant the use of aircraft of 
substantially the same size as were sold or leased by the Government 
to the irregulars. Thus, the Board must have envisioned an operation 
by these irregulars on a larger scale than that performed by the feeder 
airlines. 

If the Board had not intended to let these airlines enter some t 
of common carriage, it was the Board’s duty to warn these companies 
buying the large surplus aircraft. Instead, if the Board’s position 
had been clear from the outset and if a rigid enforcement policy had 
been maintained against violators of what it now interprets to be its 
policy, this industry would never have been created and Congress 
would not now be faced with the responsibility to see that an impor- 
tant segment of business did not become the victim of bureaucratic 
indecision. 

In 1948 the Board apparently commenced a program of strict 
enforcement of the exemption regulations, resorting to suspension 
orders without hearings, court injunctions, and proceedings to revoke 
letters of registration. 

In a memorandum presented to your committee by the Aircoach 
Transport Association, a typical case was outlined: 


In addition to the foregoing examples of techniques frequently used by the 
Board in its discriminatory moves against nonscheduled air carriers, certain 
cases should be specifically mentioned where the Board quite obviously had to 
invent new and novel doctrines in order to deny operating rights to nonscheduled 
applicants. In the Transcontinental Coach-Type Service case*® the record 
disclosed that some 400,000 persons would not have traveled transcontinentally 
had it not been for the operations of nonscheduled carriers. That the evidence 
in the case showed a public need for transcontinental air-coach operations cannot 
be denied, nor did the Board deny it in its majority opinion. Under the test 
set up in the Civil Aeronautics Act, the applicants had met the requirement of 
showing that the public convenience and necessity required additional service. 
The Board, however, with considerable ingenuity, invented a doctrine never 
previously employed in any Board opinion. The evidence showed clearly that the 
scheduled airlines had not met the need for air-coach services. That this is true 
is inherent in the Board’s opinion. In effect, the Board simply held that although 
need was adequately shown, the service of the certificated carriers could be ex- 
panded to any extent necessary to take care of any amount of traffic. The Board 
went further and indicated that it would compel the certificated carriers to expand 
their service to the extent required to take care of any needed service. In its 
opinion, the Board stated: 

“We shall expect, and require, certificated carriers to expand and develop air- 
coach services, subject to appropriate Board regulation and, where necessary to 
fee end, we will exercise our statutory power to compel the reductions 
in fares].’ 

Under this doctrine it is obvious that no carrier would ever be authorized to 
give new service between any points where any service at all was being offered by 
another carrier. In Member Adams’ dissent in this case, he clearly pointed up 
the discriminatory nature of the majority holding in this proceeding. In that 
opinion, he hated: 

“In the Chicago-Milwaukee-New York case, the Board found that the total 
estimated annual air passenger traffic between points on Northwest’s existin 
routes and the proposed cities of Detroit, Cleveland, and New York compri 
some 2,000 passengers per month or approximately 24,000 air passengers per year. 
The Board found that such a passenger traffic movement was ‘substantial’ and, 
using this as one of its primary reasons, awarded Northwest the fourth trans- 


‘ Pioneer Airlines, Inc.—Mail Rates, March 13, 1953, Civil Aeronautics Board Docket No. 5499. 
; no “yy 3307 et al., Order Ser. No. E-5840. 
. at p. 13, 
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continental airline route. In the case now before us, we have a record indicating 
that these applicants and like operators have generated ob-goemogts traffic which 
totaled in 1950 approximately 19 times as much as that cited by the Board in 194; 
as ‘substantial’ and yet the majority finds that there is no need for the services 
applied for, even by way of exemption authority.” 7 

nlike other Board members participating in the case, Mr. Adams viewed the 
— from the viewpoint of the public interest in air transportation, and he 
stated: 

“One purpose of this dissent is to represent the interests of the half-million low- 
fare air-coach travelers who annually find their transportation requirements met 
only by the operation of irregular low-fare coach operators. While no representa- 
tive of these passengers appeared at the hearing or oral argument in this case, | 
feel it is my duty to speak for them and meet, if possible, their demands and needs 
for low fare, mass air transportation. 

“As this is being written, the second largest metropolitan area on the entire 
Pacific coast, the San Francisco-Oakland Bay area, is completely without trans- 
continental certificated air carrier coach service of any kind after 5 years of initia] 
air-coach operation by some of the irregular carriers. 

“T disagree with the majority in their decision to ignore this vacuum in our 
present air transportation system. I believe that it is the duty and responsibility 
of this Board to direct a national air transportation policy and not to confine our 
efforts to the day-to-day approval or disapproval of matters brought to our at- 
tention.” 

On August 8, 1948, the Board provided that no further letters of 
registration would be issued to large irregular carriers unless an appli- 
cation had been on file on or before that date. This was followed in 
May of 1949 by a further revision which terminated the blanket 
exemption of large irregular carriers, but provided that any large 
irregular carrier which, - specified date, filed an application for an 
individual exemption could continue operation under the .limitations 


of the regulation until its application for individual exemption was 


decided. 

On March 2, 1951, the Board adopted the controversial amendment 
I to part 291 of its economic regulations. This amendment would 
have restricted the so-called irregular airlines to 3 flights per month 
over major traffic segments and 8 round trips a month between all 
other points. This amendment prompted your committee to conduct 
its earlier investigation. In its report your committee said: 


* * * the CAB might well reassess its whole approach toward air transporta- 
tion * * * The aviation industry has matured since 1938, and it would seem 
logical that the responsibilities and role of the Board must undergo similar de- 
velopment. Today the CAB can no longer confine itself to the fostering of civil 
aeronautics through the exclusive protection and regulation of select carriers. It 
has a direct obligation to the public to use its very considerable powers to develop 
reliable and economical air service on a greatly expanded basis. Should it fail 
at this point to develop policies toward that end, the Board would, indeed, lend 
credence to the charge that it is servile to the interests of the certificated airlines, 
and that it lacks the scope and daring required at this moment which sees American 
aviation standing at the threshold of vastly expanded development and service. 

The major scheduled airlines and the nonscheduled carriers have both contrib- 
uted, and are both capable of rendering further important contributions to the 
public. The very existence of carriers in no way supported by Government funds, 

ints the way and serves as a challenge for efficient operation and new ideas. 

w-cost transportation invariably benefits the public. For the industry to 
flourish, the Board must encourage both these segments, the certified carriers and 
the low-cost coach operators. 

It is the opinion of the committee that the nonscheduled air carriers constitute 
anasset that the Nation ought not to lose. A plan should be worked out that will 
make possible for the “nonskeds” to operate in a way that will keep them a vital 


7 Id. at p. 6 of dissent. 
8 Id. at pp. 3-4 of dissent, 





ga em me et eee 


as eT oO Ot ee 


oO 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 751 


going concern without in any way crippling or hurting the regularly scheduled 
carriers. 

A solution, providing for the healthy existence of these two types of carriers, 
must be forthcoming now—not only in fairness to the enterprisers who have kept 
their small companies alive under the threat of extinction by the CAB, but also 
for reasons of public interest. It is probable that innovations by the ‘“‘nonskeds” 
will lead to further ideas which will be profitably taken up by the major scheduled 
lines. 

This question does not merely concern the legitimate right of certain citizens 
to engage in a competitive eaterprise but, as we have said, involves a broader 
public interest—that of determining the kind of civil aviation which America is 
to have in the future. 


Your committee recommended that the Board rescind its regulation 
limiting nonskeds to 3 round-trip flights and 8 round-trip flights a 
month which the committee described as wholly unreasonable. It was 
also recommended that the Board issue a temporary regulation per- 
mitting the nonskeds to fly sufficient flights to allow profitable opera- 
tions and a figure of 14 or 15 flights a month was suggested as a 
minimum. 

The Board was also called upon to issue a regulation which would 
establish a procedure for existing and new irregular air carriers to 
file for permanent authority to operate an unsubsidized or coach-type 
route service without regard to regularity, but limited as to the total 
allowable flights. 

Testifying before vour committee this year, Oswald Ryan reported 
on what the Board had done to carry out your committee’s recom- 
mendations: 


The so-called 3 and 8 regulation was never made effective. The effective date 
of the regulation has been postponed by the Board from time to time and at the 
present time the effectiveness of the regulation has been stayed by the Board 

ending the conclusion of litigation concerning the validity of the regulation. 
Moreover, even if such litigation should terminate prior to the conclusion of the 
large irregular carrier investigation and the validity of the regulation were upheld, 
the Board would, in the absence of unusual circumstances not now known or 
foreseeable, further postpone the effectiveness of the regulation until completion 
of that proceeding. 

The committee recommended that the number of flights permitted to be oper- 
ated by the irregular carriers between specific points should be rasied to about 
14 to 15 flights per month, on the ground that this would be a bare minimum 
to justify continued operations by most of the lines. * * * In the large irregular 
carriers investigation, one of the issues is whether the volume of operations 
between designated points shall be increased. Pending the completion of this 
proceeding and based on conditions up to the present time, the a has not 
found it in the public interest to increase the number of flights which may be 
operated by an irregular carrier between designated points. 

The committee recommended in 1951 that the Board should issue a regulation 
which would establish a procedure for existing and new irregular carriers to file 
for permanent authority to operate an unsubsidized route-type coach service 
without regard to regularitv, but limited as to the total allowable flights. The 
committee contemplated ‘‘that these carriers would operate on a far larger scale 
than the negligible operations of the handful of ‘nonskeds’ to which the Board 
has thus far granted individual exemptions.” 

_ The Board believes that this recommendation of the committee was adopted 
in substance by the Board by the institution of the large irregular carrier inves- 
tigation shortly after the committee’s report was issued. That proceeding includes 
applications for permanent or temporary authority (either by way of exemption 
or certificate of public convenience and necessity) filed by all large irregular 
carriers and irregular transport carriers and requesting authority to engage in air 
transportation which will “in addition to and supplemental to services per- 
formed by the carriers holding certificates of public convenience and necessity.” 


On September 21, 1951, the Board instituted the general investi- 
gation of air services (Docket No. 5312) by large irregular carriers that 
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Mr. Ryan refers to. This investigation has been in progress 2 years 
and the Board estimates that it will require another year to complete 
it. 

In the meantime the Board has continued to move against many 
of the irregular airlines for flying too eet despite the pean 
investigation that is now in progress. In September 1951 the Board 
revoked the operating authority of Air Transport Associates, Inc., 
which was headed by the president of the irregular airlines industry 
association.’ 

On March 5, 1952, the Board suspended the operating authority 
of American Air Transport. On July 17, 1952, enforcement pro- 
ceedings were instituted against Caribbean American Airlines." On 
September 25, 1952, enforcement proceedings were instituted against 
Air America, Inc.” On March 3, 1953, enforcement proceedings were 
instituted against North American Airlines, Trans National Airlines, 
Trans America Airways, Twentieth Century Airlines, and Hemis- 
phere Air Transport.” On May 6, 1953, enforcement proceedings 
were brought against Peninsular Air Transport.“ It is clear that the 
Board is moving rapidly in the direction of eliminating the major 
irregular carriers long before the completion of the overall hearings. 

A great deal of testimony before your committee concerned itself 
with whether or not those irregular air carriers actually developed a 
new field of air transportation, i. e., air coach. By the record, it is 
clear that the first certificated carrier actually to commence air-coach 
operations was Capital Airlines on November 4, 1948, with service 
between New York, Pittsburgh, Detroit, and Chicago. 

James H. Carmichael, president of Capital Airlines, stated: 

What are the claims of the so-called irregulars? First, they attack the certi- 
ficated carriers, claiming that they originated low-cost air transportation, and, 
in effect, forced us, the scheduled industry, into that type of operation. Well, 
gentlemen, for Capital I would like to flatly deny that claim. Capital started 
airgcoach, the first of the domestic certificated carriers, in November of 1948. 
We'were the first to do it, as I say, and we have expanded that type of operation 
rapidly, 

It is apparent that several of the certificated carriers desired to 
put in coach service earlier, but were B evented from doing so by the 
Civil Aeronautics Board. Alexander G. Hardy, executive assistant to 
the president of National Airlines, Inc., told your committee: 

The irregulars’ claim that they pioneered low-fare service is indeed misleading. 
The origin of low-fare service is somewhat difficult to tie down due to the fact 
that many irregulars filed neither tariffs nor reports in the early days. We do 
know, however, that National Airlines tried to install sharply reduced summer 
excursion fares in early 1948—that is, between New York and Miami on the east 
coast of the United States—but the Civil Aeronautics Board felt that such 4 
fare cut would further increase National’s losses at a time when it was in serious 
financial straits, so our tariff was suspended. Let me point out specifically to 
you, Mr. Chairman, at that time we proposed to reduce the excursién fare to 
under 4 cents a mile. 

On the other hand, James Fischgrund, executive vice president, 
North American Aircodach System testified: 

* CAB Docket No. 4265. 
CAB Docket No. 5209. 
CAB Docket No. 5657. 
& CAB Docket No. 5768. 
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At the end of the war, Mr. Weiss and myself put all of our entire: life’s savings 
into the purchase of two DC-3 aircraft which we were able to do with the assist- 
ance of an RFC loan at the end of 1945, and we commenced operations in 1946, 


in January, from coast to coast. Now from this operation, we conceived the 
idea that there were millions of rn who wanted to travel by air but simply 
could not afford the charges, so, in 1946, we originated the transcontinental air- 
coach rate of $99, and also the $75 Chicago-California rate. We were, I believe, 
the first to initiate the concept of high density seating, and that made these 
rates possible and so we started this coach service, low-fare service, transcon- 
tinental, inside the United States * * * The operating history of Viking Air- 
lines is very similar to the operating history of Standard. They flew coast to 
coast and they also provided air-coach service and they grew from their start 
to some 7 DC-—3’s, and I would say that from 1945 to 1949 these 2 airlines, Viking 
Airlines and Standard Airlines, provided most of the transcontinental air-coach 
service that existed in the United States. 


Chairman Oswald Ryan of the Civil Aeronautics Board told you 
committee: 

I think certainly they (the nonscheduled carriers) have stimulated the develop- 
ment of low-fare air-coach service, without question. That is a favorable de- 


velopment. I think air coach would have come, but I think it came sooner by 
reason of the spur which the irregulars placed under the certificated industry. 


In its report to the Senate Small Business Committee on the role 
of competition in commercial air transportation, the Board said: 


From the beginning of their operations, a substantial number of the irregular 
air carriers have concentrated on operating nonluxury services in the high- 
density markets at fares substantially below the standard fares of the certificated 
carriers. Although there has been a substantial variation between the level of 
fares charged by the different irregular carriers, the fares of the irregular group 
at the end of 1951 averaged some 65 percent of the standard fares of the cer- 
tificated carriers. The irregular carriers, by operating in markets, under con- 
ditions, and at times when high-density seating could be realized and, conse- 
quently lower fares charged, helped to bring about the development of low-fare 
coach services of the type that have accounted for the largest portion of the 
recent growth in domestic passenger business of all air carriers. Such low-fare 
coach services have served as a competitive stimulus to the certificated carriers 
in the low-cost field, and, together with the coach services of the certificated 
carriers, have induced many persons to travel by air who would not have utilized 
air services at the higher standard fares. The extent to which the operation 
of these low-cost services on frequent schedules has enabled the irregular carriers 
to penetrate the passenger market is indicated by the fact that during the first 
9 months of 1951 they carried some 440,000 revenue passengers and flew 742 
million revenue-passenger-miles in domestic and international operations." 


Thus, it is apparent that the irregular air carriers were actually 
the first companies to operate a low-cost aircoach service. In fair- 
ness, it should be pointed out that this was in part due to economic 
forces. The large certificated airlines had much greater equipment 
available and were able to meet the market demands for first-class 
service. Therefore, the irregular airlines were forced into developing 
a new field of air service. 

Although there is general agreement now that within a few years 
air coach will have become the standard air service, there was no such 
agreement ‘at the time of this committee’s hearings in 1951. Several 
of the major airlines vowed that they would never offer air-coach 
service as it was economically “unsound.”’ Even the Civil Aeronautics 
Board had great reservations about this type of service. However, 
your committee made the following recommendations in its 1951 
report: 


'’ P. 30, Subcommittee Print No 9, Senate Small Business Committee, 82d Cong., 2d sess. 
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It seems to your committee that the CAB might well reassess its whole approach 
toward air tra rtation. Certainly its restricted view, en the use of 
subsidy to provide high-cost luxury air service for a small part of the population, 
needs reexamination. While the committee recognizes that subsidies are needed 
to provide air service to small communities that could not support such service, 
the committee questions whether Federal funds should be used to encourage the 
maintenance of an almost exclusively luxury-type service. 

The operation of the nonscheduled air carriers has demonstrated that there is 
strong public demand for cheap-air transportation on a vastly expanded basis. 
Far from reaching a saturation point, air-coach service apparently has hardly 
scratched the surface of the potential market. 


The soundness of this recommendation was emphasized by Chair. 
man Ryan’s testimony to your committee this year. In reporting on 
how the Board had attempted to carry out the recommendation, he 
said: 


The 1951 report of the committee also concluded that the Board should re- 
examine its approach to mass low-cost air transportation. Although great progress 
has been made in a number of areas toward the attainment of this objective of 
low-cost air transportation, the principal development has been in the air coach 
field. The Board has attempted to promote the development by encouraging the 
widest possible extension of high-density coach services; it is our belief that in all 
probability coach service will become the standard service of the Nation in the 
not-too-distant future. Since our last appearance here 2 years ago, coach services 
have made tremendous advances, and they now account for 17 percent of the total 
passenger-miles flown by the domestic air carriers. * * * 

As a result of the increases in coach services, 10 scheduled airlines are now 
operating daily air-coach schedules that serve 50 cities, and accounted for 2,316 
million revenue passenger-miles on Atlantic services and 43 percent of all passen- 
gers over the North Atlantic were carried on the coach schedules. They began 
on the Ist day of last May. Total traffic carried by all trans-Atlantic scheduled 
carriers increased to 383,000 in 1952, an increase of 33 percent. Moreover, during 


this period of growth of the coach services by the certificated carriers the coach 
services of the irregular carriers have also continued to grow. Their reports to 
the Board show an increase from 770 million passenger-miles in 1950 to 1,251 
million in 1952. 


According to the testimony of Hamlin B. Johnston, general manager 
of the Aircoach Transport Association, Inc., the irregular airlines flew 
1,250 million passenger-miles last year which, he stated, was equivalent 
to 10 percent of the passenger-miles flown by the certificated airlines 
and equal to the number of passenger-miles flown by the entire indus- 
try _in 1940. About 10,000 vieople are employed by the irregular 
airlines. 

At the present time there are 58 letters of registration outstanding." 
These companies perform three general classes of service. First are 
the 4 or 5 groups of carriers which provide a route type common- 
carrier service. This group includes North American, Great Lakes 
or Sky Coach, North Star, and Safeway Sky Coach. These companies 
receive no subsidy but offer low-fare coach service between major 
points in the United States. The second group of carriers perform 4 
service very similar to tramp ships, meeting spot demands, peak loads 
and military requirements. 

The third group consists of the overseas freight carriers such as 
Seaboard and Western, Transocean, Overseas National and California 
Eastern. These companies have played a major role in such military 
movements as the Berlin and Korea airlifts. They have also pioneered 
the movement of freight along international routes, 


# See appendix I. 
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American Aviation reported in April of 1953 that the irregular 
airlines have the following equipment: 


Dougiaar DGre 
Douglas— 
Convair—PBY-5 
Lockheed—L-049 
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The degree to which the irregular operators have participated first 
in the Berlin airlift and then in the Korean airlift is an indication of 
their defense potential. According to the testimony of H. B. Johns- 
ton, the irregulars carried 25 percent of the passengers and 58 percent 
of the cargo in the Berlin lift. In the Korean lift in 1950, this class 
of carriers carried 25 percent of the passengers, 39 percent of the cargo 
and flew 32 percent of the total miles. In 1951, in the Korean lift 
they carried 32 percent of the passengers and 34 percent of the cargo. 
In 1952 they carried 50 percent of the cargo. 

These airlines provide a flexible and readily available airlift. Fur- 
thermore, their contribution to the defense effort through the move- 
ment of troops within the United States has saved the Government 
substantial amounts of money through lower direct travel costs and 
greater manpower utilization resulting from reduced travel time. 
While it is true that the defense potential of 1,595 planes owned by 
the certificated carriers is much greater than the 176 aircraft of the 
irregulars, it should be remembered that only a part. of the equipment 
of the certificated carriers would be available for direct military use 
if a civilian air service were to be maintained. On the other hand, 
since the irregular carriers provide a supplemental service, almost all 
of their equipment would be immediately available in an emergency. 


THE VIEWS OF THE CERTIFICATED CARRIERS 


The certificated airlines were fully represented in the hearings held 
by yon committee. W. A. Patterson, president, United Airlines, 
testified: 


The irregulars moved in to make the most of this [the postwar] situation, to fly 
anywhere at any time that loads were available. Thus began a cream-skimming 
operation whereby they would tap only the major markets and leave the scheduled 
airlines to carry out their responsibility to serving all communities, large and small. 
Thus, they began undercutting the scheduled airlines and each other. They had 
to file no tariffs; they had to meet no route qualifications; they could operate in 
and out of any airport without prior crew familiarization procedures. Theirs was 
a free and easy business in which they had to answer to practically no one but 
themselves. The regulated, scheduled operators, with their obligations to the 
general public, to the Government, to stockholders, and to employees, looked on 
with some amazement * * *. I have publicly stated in the past that the irregu- 
lars have helped the air transportation industry. By that I have meant that 
they have introduced a certain number of people to flying, some of whom have 
become customers of the scheduled airlines. On the other hand, they have, in 
some instances, cast a reflection on all air transportation through the careless and 
callous treatment of their patrons. And, if permitted to continue their present 
practices, they may well have an adverse effect on the industry * * *. We come 
then to the question as to what place, if any, the irregulars have in this air trans- 
portation picture. An effort to get an answer to that question is now being made 
in the large irregular carriers investigation before the Civil Aeronautics Board. 


" American Aviation, April 27, 1953, p. 84. See appendix II for the complete list. 
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Our position in that case has been that, if the irregulars have a place in the picture, 
it should be as bona fide contract and charter operators. Also, like anyone else 
if they can prove their right to certificates of public convenience and necessity, 
then and only then should they be allowed to become regular operators. 


T. H. Davis, president of Piedmont Airlines, said: 


The company with which I am associated is a small business and I’m not 
ashamed of it. We started out in 1939 with 5 or 6 are conducting a fixed- 
base operation. We have been fortunate in being able to grow to some extent, 
and we want, like everybody else, to keep on progressing and offering more and 
better service to the public. 

Our company was also tempted, at the close of the war, to go into the large, 
irregular air-carrier business, and we made exhaustive studies in this connection. 
At the same time, we were considering the operation of a scheduled local service 
system. The closer we looked at the picture the more it appeared that the boom 
wouldn’t last, and, at least in our part of the country, large nonscheduled opera- 
tions conducted according to law would probably be a marginal operation. So, 
we filed an spotioation with the CAB for a certificate of public convenience and 
necessity. The application was granted in 1947. 


Robert E. Peach, executive vice president and general manager of 
Mohawk Airlines, Inc., said: 


I wish to make a point which is sometimes obscured by the spokesmen for the 
nonscheduled airlines, that is, that they have no special claim to one the only 
air-transport companies that are operated by and employ veterans. am sure 
that your committee would find upon investigation that all of them, that an 
extremely large proportion of the personnel of even the Big Four scheduled 
can participated directly or indirectly in the defense efforts during World 

ar II. 


Warren Lee Pierson, chairman of the. board, Trans-World Airlines 
told your committee: 


I do not want to say that there is no pare for the irregular air carriers in the 


Board’s investigation, now underway. WA has affirmatively suggested several! 
possible places in the domestic air transportation field for those irrgeular air 
carriers which can meet the standards of fitness, willingness, and ability. Such 
operations include charter services, military contract work, and flights involving 
unusual movements of passengers and property. 


Robert Ramspeck, vice president, Eastern Airlines, stated: 


If additional service is needed, whether additional coach-type service, or any 
other type service, the Civil Aeronautics Act provides a method whereby such 
service can be authorized. * * * The act provides that such service can be author- 
ized by certificates of convenience and necessity after full hearings and findings. 
If the so-called ene carriers desired to operate legitimately, or had any real 
belief in the need for their service, they could have applied for certificates of 
convenience and necessity years ago, and such applications would have been 
ruled upon by the Board. It is no answer for them to say that the Board has 
denied some such applications for certificates. * * * All that we ask is equality 
of treatment under the Civil Aeronautics Act. If Eastern must abide by the 
Civil Aeronatuics Act and the regulations issued by the Civil Aeronantics Board, 
we feel that we may rightfully insist that others, such as the irreguiar air carriers, 
also be forced to abide by the same laws. 


George E. Hatch, western region sales manager, Northwest Air- 
lines, Inc., testified: 


This can be clarified in the following way. The irregular carrier status, as 
originally created by the CAB, was set up to allow noncertificated operators to 
offer a demand-type service during peri and between areas where the certifi- 
cated carriers could not meet the abnormal demands. The nonscheduled op- 
erator in the States-Alaska market, instead of endeavoring to fill this role, went 
out and sought to divert existing regular traffic from the scheduled carrier by 
charging fares and rates slightly below the published tariffs of the scheduled 
carriers mentioned before. ith the rise in costs that were characteristic of this 
period, the margin of profit per passenger and per shipment gradually decreased 
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and the only way that any profit could be received was to increase the volume of 
service. By increasing their services to be on a regular basis, these nonscheduled 
carriers that survived their own rate wars took themselves out of the position of 
being nonscheduled carriers operating on a demand basis. 


Arthur G. Woodley, president, Pacific Northern Airlines, Inc., said. 


If nonscheduled carriers are to be permitted to enter the transportation field 
in any area during the lush traffic season without any obligation to perform serv- 
ice in the public interest during the lean periods throughout ‘the rest of the year 
it naturally follows that the irregular carriers would skimming the essential 
profits of the scheduled carriers and the scheduled carriers would be forced to 
gear their year-round operation to the minimum level of their lowest business 
periods. 

C. R. Smith, president, American Airlines, stated his company’s 
position: 

So long as the Civil Aeronautics Act represents the will of Congress about the 
regulation of air transportation, those applying for its benefits and willing to 
assume the resulting responsibilities should be treated equally and equitably, 
whether the applicant represents small business or large. There should be no 
weighted preference or advantage for either. Any business enterprise, large or 
small, which can and does meet the tests of the Civil Aeronautics Act, should 
be permitted to engage in the businegs of air transportation, as defined by the 
act * * * American Airlines opposes route-type operations by ‘“‘nonskeds” be- 
cause it is unfair and unlawful and because it threatens the economic stability 
of the air transportation industry. 


John C. Leslie, administrative vice president, Pan American World 
Airways, Inc., said: 


The claim of the irregulars that the Civil Aeronautics Board has refused to 
give them hearings on their applications for certificates of necessity and con- 
venience and that it has been a hostile forum, even where applications were 
heard, is not supported by the record. 


Alexander G. Hardy, executive assistant to the president of 
National Airlines, Inc., testified: 


We believe the Board was most liberal in granting authority to those irregular 
carriers. The irony is that a small but determined group of the irregulars, 
having benefited by the Board’s action in granting limited exemption authority, 
now insist that the Board is persecuting them because it refuses to give them 
virtually unlimited operating rights without the hearings required by law and 
without @ finding of public convenience and necessity. 

No one familiar with the history of nonscheduled and irregular exemptions can 
honestly say that the Board has failed to give the irregulars a fair deal. Who 
gave them their operating rights in the first place? 


James H. Carmichael, president of Capital Airlines, testified: 


Many of the so-called nonscheduled operators are scheduled operators and, in 
their most recent history, they have, without question, created a tremendous 
policing job of the CAB’s inadequate staff. For that reason, it seems to me, 
that rather than being too restrictive in their control of irregular operations, the 
CAB has actually been too lenient in dealing with the flagrant viciations of the 
regular irregulars. They contend that the Civil Aeronautics Board should per- 
mit operations of a substantial number of flights between the more important 
cities, claiming that this can be done without injury to any of the scheduled 
carriers. Well, again for Capital, I should like to flatly deny that claim. Capital 
has already been seriously hurt by their operations, and, in the event that they 
are allowed either greater latitude of operations or allowed to continue their 
or oen in flagrant violation of regulations, Capital stands to be hurt a great 

more, 
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THE VIBWS OF THE IRREGULAR AIRLINES 


Former Senator Joseph C. O’Mahoney, testifying as general counsel 
for North American Airlines, said: r pio Or 


It has been politely indicated to the Senate Small Business Committee in the 
past by some of the spokesmen who have testified here that this con ional 
committee is really not the forum before which problems of this kind should be 
discussed and that Con would do well if it would wash its hands of the 
matter and allow the problems of wer, civilian airpower and its expansion 
in the United States, to be handled by the Civil Aeronautics Board. I do not 
agree with that poatien. This is the forum, Any congressional committee, 
particularly the Business Committee and the Committee on Interstate 
and Foreign Commerce may be regarded as affirmatively charged with the duty of 
watching what goes on in the administration of civil aeronautics and civil avia- 
tion * * *, The entire argument that has been made, Mr. Chairman, against 
recognition of these so-called irregular carriers is based upon the theory that no 
competition shall be allowed with existing air carriers, and that if any new enter- 
prise enters the field and shows by efficient, economical operation that a new 
Se is possible, then the idea seems to be to pass a sentence of execution 
upon that new competitor, upon the new idea, and allow those who have been 
in the service in the past only to enter the field. 


_ Hamlin B. Johnston, president of the Aircoach Transport Associa- 
tion, said: 

I should like here to observe that in view of the complete unwillingness of the 
Board to forego its campaign of destruction directed — these carriers, and its 
failure to heed the subdanes of the committee of the Congress which created the 
Board, and entrusted administrative authority to it, some means should be found 
to implement the will of Congress as expressed in the Civil Aeronautics Act of 
1938. Broad standards that will allow exercise of virtually unfettered adminis- 
trative discretion should be entrusted only to a regulatory agency that has evinced 
willingness and ability to make an affirmative application of the expressed com- 
mands of the Congress, whose creature it is. hen an administrative agency 
such as the Civil Aeronautics Board has demonstrated that it has failed to honor 
those expressed commands, it forfeits the confidence of Congress, whereupon it 
becomes the duty of Congress to safeguard the essential aims of the national air 


transportation policy by contracting the flexible discretion previously delegated 
to the Board. 


Former Senator Claude Pepper, general counsel of the Aircoach 
Transport Association, testified: 
Our people are ready and willing to do their — They seek only a supple- 
his ai 


mentary part in developing for the public t reoach service which they 
started—in which they pioneered. But, if they are put out of business because 
they fly too frequently and too regularly, in rendering a different and supplemental 
air service, they won’t be around to serve the public, the military airlift, the Korea 
airlift, or anything else. * * * We who believe in progress refuse to believe that 
the airplane will not be adapted to meet the mass transportation problems of this 
country, and that the airplane will not become a vehicle for the r man as well 
as the man who can choose to pay for luxury service. The ordinary traveler is 
as much entitled to a low-fare coach in the air as he is the day coach on the train 
or a bus on the highway. Yet, the very le who pioneered the low-cost, un- 
subsidized aircoach and who are making it the carrier of the average traveler, 
are being forced out of business by the CAB, which totally misunderstands, if I 
may so so, the functions of the supplementary low-fare, unsubsidized aircoach 
carrier, and of the 1938 law which, with remarkable foresight, obligated the CAB 
to make provisions for them. 


James Fishgrund, executive vice president, North American Aircoach 
System, commented on earlier testimony that the irregulars are com- 
peting with certificated carriers: 

I think that raises the question of who is competing with whom. We originated 


aircoach travel and operated it for years before they [the certificated carriers] 
got into it. They opposed it in every conceivable way. They took the position 
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that it could not be done. * * * And now, years after we proved that it could be 
done, ~~ come along and say that we are competing with them on it. * * * 
I would like to say that if they [the CAB] are successful, * * * if North American 
is put out of business, fares will be revised upward for aircoach and 4-cent air 
coach fare will never again be seen in the United States of America. 


Philip Mann, president, American Air Transport, Inc., testified on 
the Large Irregular Carrier case: 


I have here the transcript of the Large Irregular Air Carrier case. This 
represents the transcript for 50 percent of the case. The case is only half over 
at the present time. There are some 30,000 pages there and it costs each carrier 
$6,000 just to receive the transcript. We are small-business men. We cannot 
afford to pay the fabulous attorney fees to have a lawyer present at this hearing 
every day that it has been going on for 6 months now. And, by every opinion 
we can hear, it will go on for another year; it will be 2 years before a record twice 
this size at least will be gone over by the examiner and a recommendation comes 
out of it. By that time all of the records we see here will be obsolete. They will 
be 2 years old and the CAB will say: ‘‘We had better look over this again and bring 
the record up to date.’”” What are they doing in the meantime while all these 
hearings are going on to save our lives? They are slowly chopping our heads off 
while that is going on. 


Coates Lear, vice president, secretary and diréttor, Overseas 
National Airways, Inc., testified: 


Overseas National Airways operates four DC-~4 aircraft which, since July 1, 
1950, have been devoted exclusively to the Korean airlift. For the period July 1, 
1950, through September 30, 1952, the company flew 8,130,067 miles in the Korean 
airlift, generating 98,033,420 revenue passenger-miles and 26,325,293 revenue 
freight ton-miles. Overseas has 141 employees, of which 111 are flight personnel 
and 30 are ground and administrative personnel. 

* * * In my testimony before this committee in April 1951, I stated in effect 
that the Civil Aeronautics Board has consistently failed to understand the nature 
of irregular air carriers and the particular problems which are characteristic of 


this fede of the civil-aviation industry. To the best of my aoe no 
in a 


member of the Civil Aeronautics Board, nor any employee of the Boa 
policymaking capacity, has ever had any practical experience in the irregular air- 
carrier business. When the Civil Aeronautics Board was established in 1938, the 
total nonmail revenues of all domestic airlines during that year were only $27,047,- 
000. The gross revenue of the large irregular carriers, for the year ending Sep- 
tember 30, 1952, was $80,604,000, or approximately 3 times the commercial gross 
revenues of all domestic airlines in 1938. 

In enacting the Civil Aeronautics Act in 1938, the Congress obviously believed 
that the civil aviation industry was of sufficient importance to the commerce and 
the national defense to warrant the establishment of an entirely new agency of 
the Government to regulate and promote the development of the industry. Yet, 
the fact remains that the irregular-carrier industry—now three times as large as 
the original industry—does not now have, nor has it ever had, the benefits of 
being regulated by i with a practical knowledge of the business. Thus, 
the industry is faced with extermination without representation. 

* * * The Civil Aeronautics Board has also contended that a substantial 
number of the irregular air carriers have in fact operated a frequent and regular 
service in competition with the scheduled airlines, and in violation of the Board’s 
economic regulations. Thus, the argument that the irregular air carriers increase 
the subsidy needs of the scheduled airlines presupposes that the irregular air 
carriers have in fact diverted traffic from the scheduled airlines and thereby 
increased their subsidy needs in the past. Yet, there is no evidence whatsoever 
that this has been the case. On the contrary, as admitted, by the Board, the 
irregular air carriers pioneered the air-coach business which, as admitted by the 
Board, has been the greatest single boon to the scheduled airlines since the end 
of World War II. Indeed, the total nonmail revenues of the domestic scheduled 
airlines increased from $154,218,922 in 1945, to approximately $657,386,000 in 
1952; and during this same period, the amount of mail pay which such carriers 
received declined from 18.35 percent of their total revenues to only 7.92 percent 
of their total revenues. 

* * * While it is true, as the Chairman of the Civil Aeronautics Board has 
pointed out to this committee, that irregular air carriers have been given the right 
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to exploit the military charter business. Overseas must look forward to the day 
when the Korean airlift ends and there is a severe curtailment of other military 
operations. Without some reasonable access to commercial traffic, Overseas 
cannot possibly survive in time of peace. 

Several years may elapse before a final decision is rendered by the Board in its 
investigation of irregular air carriers. If, before a final decision, Overseas and aj! 
other irregular air carriers are driven out of business, they will obviously be un. 
available to serve the interests of national defense during some future crisis. That 
they have made substantial contributions to national defense is not disputed by 
anyone. The Board can, as an interim measure, put the plan advocated by 
Overseas into immediate effect. This can be done under a temporary authoriza- 
tion which could be revoked by the Board in the event that any evidence should 
develop that the irregular air carriers were, in fact, increasing the subsidy needs 
of the scheduled airlines. 


Hardy K. Maclay, attorney for Seaboard & Western Airlines, sub- 
mitted a memorandum concerning the Transatlantic Cargo case: 


On July 15, 1947, Seaboard & Western, having previously operated as an irreg- 
ular carrier of cargo across the Atlantic and to the Near and Middle East filed its 
applications with the Civil Aeronautics Board for a certificate of public conven- 
ience and necessity authorizing it to carry freight transatlantic and to the Near 
and Middle East. Seaboard made every possible attempt to get its case set for 
hearing, including the filing of a proceeding in the court of appeals to attempt to 
have its case consolidated with another proceeding which was being expedited by 
the Board and which involved questions concerning operations by other carriers 
transatlantic and to the Near and Middle East. Probably as a result of the 
hearings held before the Senate Interstate and Foreign Commerce Committee in 
1949, the Board issued a statement that it would set certain cases for hearing, 
among them the Cargo case, arising out of Seaboard’s original application. After 
this announcement Transocean Airlines, another irregular carrier, filed an applica- 
tion similar to Seaboard’s, and the two proceedings were consolidated for hearing. 

Pursuant to an exchange of letters of agreement between the Civil Aeronautics 
Board and the Department of Defense, the Civil Aeronautics Board by letter 
dated October 17, 1949, over the signature of its then Chairman, Joseph J. 
O’Connell, Jr., requested the views of the Department of Defense concerning the 
Department’s position with respect to the possible certification of an all-cargo 
carrier in the area involved in the proceeding. By letter dated January 12, 1950, 
over the signature of Stephen Early, Under Secretary of Defense, the Board was 
advised that the Department of Defense favored the certification of an all-cargo 
SNE 08 sicrtnn ot 

On August 25, 1950, there having been a full hearing in the proceeding the 
examiner, Warren R. Baker, issued his examiner’s report. In this report no 
mention whatever is made of the national defense aspects of the case although 
one of the principal objectives of the Civil Aeronautics Act is that of national 
defense. At this time the letter from Stephen Early was not available to the 
applicants in the case, and its existence was unknown to them, On February 
9, 1951, the Civil Aeronautics Board adopted its opinion and decision subject to 
approval by the President, in which it recommended denying both applications 
for certificates. In this opinion, although the attached letter from the Under 
Secretary of Defense was before the Board at the time, the Board stated, “In 
the present record, the Department of Defense, which is best informed as to the 
comparative value of the services of applicants, their equipment and organization 
submitted no direct testimony or evidence on behalf of certification of either 
applicant.” The Board further stated that in the absence of such information 
it would not authorize the international all-cargo operation under consideration 
in the case. 

On May 12, 1952, 4 years and 10 months after the filing of Seaboard’s original 
application, the Board issued this opinion and decision, the same having beep 
approved by the President on May 10. The existence of the Defense Depart- 
ment letter was not yet known to the applicant in the case. One of the applicants 
thereafter learned of the existence of this letter which had at that time apparently 
been placed in the letter file of the public docket in the case. Transocean an 
Seaboard thereafter filed applications for reconsideration of the Board’s order 
denying certification. Seaboard pointed out the Board’s unexplained failure to 
give consideration to the position taken by the Department of Defense in its 
letter of January 12, 1950. 
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Under date of June 24, 1952, apeenved by the President June 25, 1952, the 
Board reopened the proceeding for reh g and reconsideration upon the 


rehear- 

ing is compelling both Transocean and Seaboard to go through an entirely new 

and complete certificate proceeding which under norma] Board timing will involve 

a matter of years before final decision can be reached. By ting this rehearin 

the Board has avoided the necessity, in spite of various petitions filed by Sea . 

of deciding whether the Board’s failure to consider the Defense letter was an error 
uiring reversal of the Board’s decision * * * 

e Board’s conduct in this peropredies is not only inexcusably unfair to Trans- 
ocean and Seaboard but in addition could actually jeopardize the national defense. 
Seaboard has on order and had on order at the time that its petition for a certifi- 
cate was denied four super-Constellation long-range cargo aircraft of exactly the 
type most needed by the Department of Defense. After issuance of the Board’s 
opinion denying Sea ’s certificate application, it was only through tremendous 
effort on the part of Seaboard that it was able to continue in effect financing agree- 
ments with the Chase National Bank which would enable it to go through with 
its original contract to purchase these aircraft. 

The Board’s interminable delay both before and after its denial of Seaboard’s 
certificate application has already seriously jeopardized the international cargo 
commerce of the United States. Seaboard is the only carrier that as an irregular 
has specialized in transatlantic and Near and Middle East cargo operations. It 
has pointed out to the Board repeatedly, first that the United States would lose the 
international cargo business which was fast developing and later, that the United 
States had in fact lost this international cargo business through failure of the Board 
to certificate an all-cargo carrier which could operate on an unlimited basis. 
For example, in Sea ’s petition for reconsideration, Seaboard pointed out that 
during the year 1951 there were 348 all-cargo flights across the Atlantic by all 
scheduled carriers, both foreign and American flag. Of these, only nine were 
cease tights United States-flag carriers. Foreign-flag carriers operated 339 of 
these flights. 


record. 
7 though Seaboard had by this time been engaged in this a vainly 
attempting to secure a certificate for 5 years, the , by requiring a fu 


FINDINGS 

Your committee finds: 

1. The certificated carriers are the backbone of our air transporta- 
tion system and their economic stability should not be jeopardized. 

2. The irregular carriers are a valuable asset to the Nation and 
should be preserved. 

3. The irregular airlines were created as a result of economic 
demands that were not being met by the services approved by the 
Civil Aeronautics Board. 

4. The irregular airlines were the first to offer low-cost coach-type 
air service. 

5. The aircoach service by these irregular airlines stimulated the 
entry of the certificated carriers into the coach field and thus aided 
the development of a low-cost mass air transportation system. 

6. Aircoach service is destined to become the standard type of air 
travel. The innovators of it have a right to share in its success. 

7. The unsubsidized irregular airlines serve as a valuable ‘“‘yard- 
stick’’ of airline cost. 

8. The irregular airlines have not caused a diversion of traffic from 
the certificated carriers. While there is a duplication of routes be- 
tween the irregular and certificated carriers, there is relatively little 
duplication of markets. The introduction of hundreds of thousands 
of lower-income-bracket travelers to aviation should be attributed to 
the irregulars. Their pioneering, which has been along economic 
rather than geographic lines, has shattered the concept of a fixed, 
limited market for civil aviation. As a result, the question is no 
longer what portion of a fixed pie any company will get, but rather 
how much the entire pie can grow. 
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9. The importance of the irregular airlines as an airlift reserve for 
the Nation’s defense is adequately demonstrated by their partici- 
pation in the Berlin and Korean airlifts and in domestic troop move. 
ments. 

10. The refusal of the Civil Aeronautics Board to certify any of 
these irregular carriers for international airfreight operations has 
tended to divert available traffic to foreign carriers. 

11. The Civil Aeronautics Board has refused entry to new airlines 
into common carriage of passengers on the trunk routes, despite the 
fact that traffic over these routes is now 20 times greater than it was 
when the Board was established in 1938." 

12. The Civil Aeronautics Board has instituted enforcement 
proceedings against a number of irregular carriers for flying too 
regularly, which, if successful, would put out of business the eco- 
nomically significant elements of this industry within a short time. 

13. The Large Irregular case, which is destined to determine the 
future of these carriers, has been in process almost 2 years and is 
expected to require at least another 2 years before a decision can be 
made. At the present rate of enforcement proceedings, there is con- 
siderable doubt how many of the irregular carriers will be in existence 
at the conclusion of the case to benefit from its findings. 

14. The Civil Aeronautics Board has failed to exercise sufficient 
ingenity in devising ways to integrate the irregular carriers into our 
air-transportation system. 

15. A way should be worked out to keep the irregular airlines as 
vital going concerns in the air-transportation industry. 

16. The Senate Small Business Committee is an entirely proper 


body to consider whether or not the nondominant elements of an 
mepeuy are receiving unprejudiced consideration from a regulatory 
the 


body o Federal Government. 


RECOMMENDATIONS 


a committee recommends that the Civil Aeronautics Board 
should— 

1. Issue a temporary regulation permitting the irregular carriers to fly 
14 round-trip flights a month between any two points, pending the conelu- 
sion of the Lag Irregular case.—There appears to be ample authority 
for these operations under section 416 of the Civil Aeronautics Act. 
The Board should permit these flights to be pooled over a year’s period 
so that the carriers can provide the supplementary type of air service in 
peak periods that the Board has suggested as the real place for these 
companies. Carriers operating under this broad authority should 
also be eligible for the movement of military personnel under contract 
to the Defense Department and for the movement of mail without 
subsidy under contract to the Post Office Department without regard 
to frequency or regularity of service. 

2. Grant temporary exemptions to the 4 or 5 irregular carriers or groups 
of irregular carriers to engage in a rigidly restricted route-type service.— 
This exemption should be limited to 3 years. Your committee believes 
that the experience gained through such an experiment would greatly 
assist’ the Board in making a deckddon in the Large Irregular case. 


Se 


18 See appendix ITI. 
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Possible route ome would include New York-Burbank and New 
York-Oakland, where existing coach service by certificated carriers is 
inadequate. The Board might also give exemptions for limited route 
operations where certificated carriers have refused to inaugurate 
coach-type service such as Boston-New York-Washington. Your 
committee feels that these irregular carriers could offer service at 
approximately a $9 fare between Washington and New York or New 
York and Boston and tap a market not presently served by the 
existing certificated carriers. 

3. Expedite the Transatlantic Cargo case (C. A. B. Docket No. 
3041).—In considering applicants, the same doctrine should be used 
in measuring the merits of the irregulars as in judging the certificated 


4. Make every effort to expedite the Large Irregular case (Docket No. 

ok fe that the future of this class of carriers can be clarified as soon as 
ossible. 
. 5. Authorize organizations to serve as avr clearinghouses or awr ez- 
changes for the irregular carriers in providing charter service and common 
carriage in order to pool the services of the carriers for the marimum benefit 
of the public. 
CONCLUSIONS 


The fundamental issue in this case involves the right of entry of 
new businesses into an industry. Freedom of opportunity has 
always been a basic American economic doctrine. Congress has 
placed limits on that freedom only with great reluctance. 

The Civil Aeronautics Act of 1938 represented a limit on that 
freedom. When that act was passed, the aviation industry was an 
infant industry with very shaky economic foundations. In order to 
develop this industry, Congress gave the Civil Aeronautics Board the 
right to protect the then existing companies from competition until 
such time as they became strong. Never in the hearings nor the floor 
debate on the legislation an iene apy indication that Co in- 
tended to bar all future entry into air transportation. In fact, the 
record is filled with repeated assurances that the door would still 
be open to new companies. 

In the 15 years since the act was passed, the Board has refused to 
certificate any new carrier to perfotlm common carriage of passengers 
on the trunk routes.‘® 

Yet the number of carriers has been reduced from 18 when the act 
was under consideration to a probable 12 by the end of 1953. Over 
the same period the volume of traffic has increased twentyfold.” 
Indeed, as an indication of the financial strength and properity of the 
airlines, the passenger revenues of American Airlines exceeded those 
serie aera aged tes ees ces 8 2 re aa Pa 


lines to fly other routes. It has also certificated 4 domestic airfreight carriers. It has not certificated any 
= carrier to fly the routes held by the companies granted ‘‘grandfather rights” under the Civil Aeronautics 


” See appendix ITI, 
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of the Pennsylvania Railroad in 1952. Of the 6 common carriers with 
the highest passenger revenues, 4 were airlines.” 

Your committee believes that the newly formed subcommittee of 
the Senate Interstate and Foreign Commerce Committee ov aviation 
policy headed by Senator John Sherman Cooper can make a real 
contribution by reviewing the administration of the Civil Aeronautics 
Act by the Board with particular emphasis on the problem of the 
entry of new operators into air transportation and the need for a 
positive economic policy on the part of the Board. 

Chairman Edward J. Thye, in the course of the hearings, expressed 
the philosophy of the committee: 


We are trying to make certain that as this whole aviation transportation system 
develops and grows, there will be an opportunity for a new man coming in and 
becoming a regular scheduled operator because that was how the regular scheduled 
operator got his first opportunity. He was aviation-minded; he barnstormed, 
commenced to serve a regular flight between two points, and from that he extended 
to the third point. Finally he was courageous enough to lay out a pattern of 
many points. * * * 

So these ‘“‘nonskeds,” while they are a bird in your hair once in a while, yet 
if we were to say as Members of Congress and the CAB: “There isn’t a spot 
anywhere now that isn’t already served by scheduled airlines or can’t be served by 
scheduled airlines, and therefore we won’t let you in,’’ we will have closed the 
door as tight as if a vault were sealed off as to the future opportunity of anybody 
getting into the business unless they bought somebody else out * * * 

We must make certain that as we proceed (with the development of air trans- 
portation), a small unit may have the atmosphere in which it may grow so that 
the big one may not in any sense monopolize and absolutely destroy the atmos- 
phere that would create a newone. That is our committee’s concern. 


In the light of the evidence brought out in its extensive heari 
the Senate Committee on Small Business is confirmed in its previously 


expressed conclusions that the door should be kept open in the devel- 
opment of our commercial air-transportation system. We firmly 
believe this would be in the public interest no less than in the interest 
of the small-business segment of the aviation industry, here repre- 
sented by the irregular airlines. 

% Aviation Week, July 20, 1953: 


1952 passenger revenues, 10 leading airlines and railroads 


98828382333 
$3333323323 


ee 





3 3 TD TD FD OO eee ee eee ee et et et et et ee eee ed ee et Oe SO ed Oe Oe Oe “ne “ee “Ge “0 . “ne “ne “ee “Ee 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 765 


APPENDIXES 


AppEnpIx I 


Large irregular and irregular transport carriers revenue passenger-miles, 1952 


Carrier Passenger-miles 
le 27, 046, 000 
Air America, Ine.!? 42, 886, 000 
Air Cargo Express, Inc. !? 

Aig Met FORE) 8 FBS Se ee ae SS een en i) 
Airline Transport Carriers, Inc.,24 doing business as California- 

Hawaiian Airlines 9, 160, 000 
All-American Airways, Inc.'? 16, 896, 000 
American Air Export & Import Co., Inc.‘ 3 
American Flyers Airline Corp.*...........--.-.-------------- 9, 253, 000 
Arctic-Pacific, Inc. ? 

SE SE BA. cc ccnccnccssctindeu<cenceecunes 9, 682, 000 
Arnold Air Service, Inc.! (3) 
Associated Air Transport, Inc.‘ 10, 636, 000 
Aviation Corp. of Seattle ! 19, 525, 000 
Blatz Airlines, Inc.‘ 4, 537, 000 
Caliterime MiP Cmte’, TM62< occ oo cc cy ie epee 10, 243, 000 
Caples CPOE TH ooo one ncn cig ioneeent hemes 14, 236, 000 
Caribbean American Lines, Inc.! 63, 618, 000 
Contzahiaar THARGOG, WMO 8 oc oon. ccc cn ck ede ccnnkbnnntndbon 10, 623, 000 
Coastal Cargo Co., Inc.! 14, 791, 000 
Conner Air : 19, 587, 000 
Contiaguaae Gaeeeee BIOs ooo ccc cc cic cde ceeetb een 33, 796, 000 
Currey Air Transport, Ltd.? 4 34, 022, 
Rooumnh BPGaer sme ccs ccc ci ccc cc ea candcanneners® 8, 510, 000 
Federated Airlines, Inc.! 

FIG Ey PEP tg nbc on skisnotenascescincccsesessseghhoant 

Gone ER: ons conn chiggueres wand bpumeincmennd 

gk nn an anaemia email 

Hemisphere Air Transport ! 

Johnson, Flying Service, Inc.‘__............--.--------------- 

Los Anes Ale Beeekes,. INO). .caccccancqctndwcconadsi stint 

Mantz, Paul, Air Service 

Meteor Air Transport, Inc.! 15, 046, 000 
RE I on ann canacatdnnunesoncsesnauhs anaun 32, 349, 000 


SSSSSESSSS 


Modern Air Transport, Inc.! 
Monarch Air Service ! 2 
Overseas National Airways ‘ 
Peninsular Air Transport ! 


Quaker City Airways, Inc. *__.....-...-------- 


Regina Cargo Airlines, Ine. ! ? 
Robin Airlines, Inc. ! ? 
Royal Air Service ! 


Standard Airways 4 

Stewart Air Service ‘ 
Trans-Alaskan Airlines, Inc.! ? 
Trans-American Airways ! 


See footnotes at end of table, p. 21. 


26, 542, 000 

17, 111, 000 

35, 237, 000 

28, 130, 000 
(?) 


3 
4, 813, 000 


(*) 

8, 978, 000 
98, 905, 000 
550, 000 

7, 930, 000 
8, 299, 000 
2, 218, 000 
620, 000 

40, 376, 000 
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Large irregular and irregular transport carriers revenue passenger-miles, 1952—Cop, 


Carrier Passenger-miles 
Trans-Caribbean Airways, Inc.'............-...--.-.---.---- 20, 055, 000 
Trans-National Airlines, Inc.! Vikicddeon ad dewed bbe buldvewaebe 53, 621, 000 
Transocean Air Lines ! 144, 274, 000 

66, 782, 000 

27, 016, 000 
eee eee eee ee em atimananameeh na 6, 512, 000 
United States Overseas Airlines, Inc.!_.............-..------- 


1 Large irregular carriers. 

2 Data reflect transport o tions for less than a year due either to revocation, suspension, termination 
of exemption, or no veserted Apaneaian. 

3 No passenger-miles were operated. 

4 Irregular transport carriers. 


Appenprx IT 


Irregular carriers’ aircraft 


Aircraft type and 
num 


Aero Finance Corp. (A) 

Air Cargo ee Ine. (A) 

Air America, Inc. (A) 

Air Transport Associates, Inc. (A) 
All American Airways, Inc. (I) 
American Air Export & Import Co. (I) 
American Air Transport, Inc. (A) 
American Flyers Airline Corp. (I) 
Associated Air Transport, Inc. (I) 
Arctic-Pacific, Inc. ( 

Argonaut Airways Corp. (A) 
Arnold Air Service, Inc. (A) 
Associated Air Transport, Inc. (I) 
Aviation Corp. of Seattle (I) 
Blatz Airlines, Inc. (A) 

California Air Charter, Inc. (A) 


California Hawaiian Airlines (A) 


Capitol Airways, Inc. (I) 


Caribbean American Lines, Inc. (A) 
Central Air Transport, Inc. (A 
Coastal Cargo Co., Inc. (1) 

Conner Air Lines, Inc. (A) 
Continental Charters, Inc. (I) 
Currey Air Transport, Ltd. (A) 
Eronomy Airways, Inc.. (I) 
Federated Airlines, Inc. (A) 
General Airways, Inc. (A) 

Great Lakes Airlines, Inc. (A) 


Hemisphere Air Transport (A) 


Johnson Flying Service, Inc. (A) 
Los Angeles Air Service, Inc. (A) 
Meteor Air Transport, Inc. (A) 
Miami Airlines, Inc. (A) 
Modern Air Transport, Inc. (A) 
pecan at arene (8d. oe oe ice oe Coe ee ee 
North American Airlines, Inc. (A) 
1 Not available. 
Source: American Aviation, April 27, 1953. 
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Aprenpix IJ—Continued 
Irregular carriers’ aircraft—Continued 


Overseas National Airways 
Peninsula Air Transport (A) 


Regina Cargo Airlines, Inc. (A) 
Sourdough Air Transport, Inc. (A) 
Southern Air Transport, Inc. (A) 
§. 8. W. Ine. (A) 

Standard Air Cargo (A) 
Trans-Alaskan Airlins, Inc. (A) 
Trans American Airwyas, Inc. (A) 


Trans-Caribbean Airways, Inc. (I) 
Trans-National Airlines, Inc. (A) 


Transocean Air Lines (I) 


United States Aircoach (A) 


Unit Export Co., Ine. (A) 

United States Overseas Airlines, Inc. (A) 
Viking Airlines, Ine. B 
World Airways, Inc. (A) 


A)—Members of Aircoach Transport Association, Inc.—ACTA. 
)—Members of Independent Military Air Transport Association—1 MATA, 


Appenpix III 
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Revenue traffic carried by the scheduled airlines in scheduled services, 1938-52 ' 


DOMESTIC TRUNK AIRLINES # 
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8 
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See footnotes at end of table, p. 
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Aprenpix I[I—Continued 


Revenue traffic carried by the scheduled airlines in scheduled services, 1988-52 \— 
Continued 


LOCAL SERVICE AIRLINES 


Revenue Pas- 
Revenue senger | Airmail Express Freight 
miles 


2 
g 
2 


74, 510 


167, 564 
361. 984 
473, 749 
629, 006 
857, 422 
911, 863 


SSERSSAE 
eeeerese 
SBSSé8E8 


TERRITORIAL AIRLINES$ 


RRSP 
82882 
SEIESAZS 
BE8 


s 
Se5SS28 


BRSZ 
Pasa nh 2% 
SBSESSS5 


Se 
BNSSRS2B 


R= 
s 


INTERNATIONAL AIRLINES 


- 

FARA 
258 
—s 


S$ 


FPS 
— 


BRYBE 
tee8 
8 


8 
a) 
= 
~ 


1 Source: American Aviation and Civil Aeronautics Board. 

2? These data were not reported to the CAB prior to 1946. 

3 Figures before 1945 include territorial lines. 

4 Not available. 

§ Beginning with 1952, in accordance with CAB classification, Caribbean-Atlantic Airlines is included 
with international rather than territorial 

¢ International airmail] includes 3 categories. An illustration of the proportions is: 


(Ton-miles} 


letters parcel post airmail 


1, 843, 156 5, 
19, 705, 911 2, 362, 221 5, 


, 028, 900 26, 999, O11 
644 27, 713, 051 


1 Express included with freight after 1950. 
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Unirep STATES OF AMERICA, CiviL AERONAUTICS BoarD, WASHINGTON, D. C. 


In the Matter of Proposed “Rule Making” Proceeding for Revision of Section 
292.1 Economic Regulations Amendment and Partial Repeal of Irregular Air 


Carrier Exemption 
VIEWS OF THE DEPARTMENT OF JUSTICE 


It has come to the attention of the Department of Justice that there is pending 
before the Civil Aeronautics Board a proposed rulemaking proceeding for con- 
sideration of the “amendment and partial repeal of irregular air carrier exemp- 
tion,” section 292.1 of the Board’s Economic Regulations. 

It is declared to be the policy of Congress that the Board’ in the exercise and 
performance of its powers and duties under the Act, shall consider, among other 
things, as being in the public interest, and in accordance with public convenience 
and necessity : 

“(e) The promotion of adequate, economical, and efficient service, by air car- 
riers at reasonable charges, without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive practices ; 

“(d) Competition to the extent necessary to assure the sound development of 
an air transportation system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of the national 
defense.” (Italics added.) 

Bearing in mind this declared policy of the Act and the fundamental prin- 
ciple of free enterprise which is a cherished American doctrine and which has 
been for more than 60 years at least embodied in the philosophy of the antitrust 
laws, let us consider the proposed revision of the Economic Regulation and the 
effect it will have on the irregular carriers. 

The original operating regulation for irregular carriers was issued by the 
Board in 1988 under which nonscheduled services by such operators were per- 
mitted under section 416 of the Act without securing a certificate of public 
convenience and necessity or other specific operating authority from the Board. 
This regulation was intended to cover fixed base operations for persons operating 
small planes carrying from 2 to 6 or 8 people or, in some instances, persons 
having planes as large as a DC-3, who offered service from a particular point 
to whatever place the passenger desired to go. Much of this business was 
chartered plane business. 

The original regulation remained substantially the same until May 1946 at 
which time, as a result of an investigation, hearings and oral argument,’ the 
Board revised the Economic Regulations and designated them as Section 292.1 
for Irregular Air Carriers. Under this regulation any operator who wished 
to engage in non-scheduled or irregular air transportation was exempt from the 
provisions of Sections 401 (1), 407 (a) and 411 of the Act, provided reports were 
filed i a the Secretary of the Board giving specific information regarding his 
operations. 

This regulation (section 292.1) remained substantially the same until May 
1947, when the Board circulated a draft for a proposed revision of this exempt- 
ing regulation relating to noncertificated air carriers* and permitted oral argu- 
ment thereon prior to its issuance.‘ Under this regulation any operator who 
wanted to engage in nonscheduled or irregular air transportation was required 
to apply for a Letter of Registration. This revised regulation for the first time 
specifically covered and distinguished operators of both large DC-3 or larger 
aircraft on the one hand, and small aircraft, i. e., planes smaller than a DC-3 
on the other, 

Now, shortly prior to the above revisions and immediately following War II, 
DC-3 and larger aircraft became available from war surplus, and the returning 
war veteran pilots and others began purchasing these large Government planes 
and entering the nonscheduled air transportation business with the approval of 
the CAB, and have gradually built up rather substantial organizations engaging 
'n air transportation principally between high tariff points on a profitable basis. 
Naturally these air carrier operators must keep this large expensive equipment 
busy a certain number of hours per week to pay for itself and for the necessary 


Section 2, 49 U. 8S. C. 402. 

; Investigation of Nonscheduled Air Services, 6 C. A. B. 1049, 1057-59. 
“Section 416, 49 U. S. C. 496. 

‘Docket No. 2742, Regulation Serial No. 388. 
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maintenance, overhaul, and safety regulations which they are required to comply 
with and which are substantially the same safety regulations as are imposed upon 
the certificated carriers, the only differences being those specifically required due 
to differences in the type of service. 

Largely due to the initiative of these irregular carriers, the potentialities of 
both air freight cargo service and increased coach air passenger service have 
been developed. Because of the competition of these irregular carriers we find 
the public is receiving a great many benefits and the certificated carriers have 
been forced to improve their service in many ways. For example, the big certif. 
cated airlines have substantially reduced their rates, including the ‘family plan” 
rates offered as a result of this competition. Baggage handling has been speeded 
up, expensive reservation services have been eliminated and even competitive 
coach rate service with elimination of gratis expensive meals has been offered 
to customers, a large portion of whom would not use air transportation at al! 
were it not for the existence of the cheaper coach service. The irregular carriers 
have thus initiated a new market in air transportation, which in the absence of 
their initiative would not have been developed. 

The certificated carriers, finding that the business developed by the irregular 
carriers has become profitable and substantial, are now endeavoring to divert 
this business to themselves and to exclude the irregular carriers from the traffic 
thus developed. 

One of the most important questions confronting the Board is whether or 
not nonscheduled, nonsubsidized carriers should be admitted to the air trans. 
portation fleld. The Board has frequently stated their objective is to reduge 
subsidy in the direction of ultimately eliminating all subsidy. 

One of the best ways of eliminating subsidy is to permit the nonsubsidy car- 
riers to develop in air transportation so that operating statistics showing actual 
cost of operations would be readily obtainable. The nonsubsidized irregular 
carriers would thus furnish the Board a yardstick for determining the extent 
to which air carriers can furnish service without subsidy. 

No hearings have been held by the Board on irregular carrier services since 
March 1945, to determine the facts as to necessary or needed changes in this 
regulation. Certainly the Board should have complete up-to-date factual infor- 
mation covering this entire subject matter before adopting a program so drastic 
as to eliminate the irregular carriers as competitors of the certificated air lines 
in this important field of transportation. 

The narrowing of the exemption provision in section 292.1 of the Economic 
Regulations embodied in the pending proposal would facilitate the elimination of 
the competition provided by the irregular carriers. 

The purpose of the proposed revisions to section 292.1 is to effectuate a 
“tightening” of “restrictions” upon irregular carriers.’ In the light of Interpreta- 
tion No. 1 to § 292.1,° the definition of “irregular” air transportation which is 
proposed would require such infrequency of service as to render the continuance 
of service by the irregular carriers economically impossible. The scope of 
irregular operation would be so narrowed as to prohibit the handling of a sub- 
stantial volume of traffic and to prevent the performance of the amount of service 
for which there is a demonstrated public demand. The definition is so stringent 
as to be tantamount to a prohibition against effective irregular carrier opera- 
tions. Prohibitions are also proposed against the use of common tickets or sales 
agents by more than one irregular carrier, and a prohibition against joint rates 
between an irregular carrier and any other carrier. In short, the effect of the 
proposed revisions would be to facilitate putting the irregular carriers out of 
business. 

It is believed that the past operation and growth of the business handled by 
irregular carriers has demonstrated that it is a beneficial competitive stimulus 
which has led to improvements in service by the certificated carriers, and has 
opened up new traffic potentialities which were not being tapped by the high- 
priced carriers receiving airmail pay. It is believed that the continued opera- 
tion of large irregular carriers is also in the public interest as a yardstick for 
measuring the possibilities of profitably performing nonsubsidized service. It 
is believed that the subsidized certificated carriers have little incentive to 
curtail extravagances in the absence of competition. 


5 Pages 2 and 3 of Draft Release. 
* Regulations Serial No. ER-136. 
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In conclusion, it seems important to this Department that the declared policy 
of Congress favoring the fundamental principles of free enterprise be upheld, 
protected and defended in every practicable way. To maintain to the maximum 
extent possible the competitive system is a universally accepted national policy. 
Therefore, no segment of our industry should be hampered in its ability to com- 
pete or be placed under burdensome restrictions unless there is overwhelming 
proof of some real necessity for such action. The Board should hold hearings 
to determine the facts before adopting a revised regulation having so important 
an effect on the industry. 

HERBERT A. BERGSON, 
Assistant Attorney General. 
JAMES E. Kivpay, 
EDWARD DUMBAULD, 
WittiaM D. McFARLANE, 
Special Assistants to the Attorney General. 


BEFORE THE CIvIL AERONAUTICS BOARD 
In the matter of proposed revisions of section 292.1 of the economic regulations 
SUPPLEMENTARY COMMENTS OF THE DEPARTMENT OF JUSTICE 


In accordance with the permission extended to all participants at the hearing 
on Feb. 15-16, 1949, by the Chairman (Tr. 363), these supplementary comments 
are submitted with particular reference to two questions asked by the Chairman 
during the course of the argument: (1) To what extent does the Civil Aeronautics 
Act constitute a departure from the antitrust laws (Tr. 216), and (2) how should 
section 292.1 be enforced pending a full investigation into the facts (Tr. 163). 


I. THE BOARD SHOULD ENFORCE THE POLICY OF THE ANTITRUST LAWS 


1. The antitrust laws apply to regulated industries 


It is a common misconception that merely because an industry is regulated it 
is not subject to the antitrust laws. 

However, as the Supreme Court aptly observed in the case of Georgia v. The 
Pennsylvania Railroad, 324 U. S. 489, 456 (1945), “Regulated industries are not 
per se exempt from the Sherman Act.” 

It is necessary to consider specifically the scope and extent of the regulatory 
powers conferred upon the regulatory agency, and the degree to which the exer- 
cise of such regulatory powers makes the antitrust laws inapplicable. There is 
no repeal by implication. United States v. Borden, 308 U. 8, 188, 198. 

Any exceptions .from the antitrust laws must be strictly construed, and the 
precise statutory procedure followed in order to obtain the benefit of such exemp- 
tion. United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 226. 

It is of course undeniable that Congress, in the exercise of its power to regulate 
commerce, may depart from the general rule of competition which it has estab- 
lished in the antitrust laws, and may establish a different regime for particular 
segments of the national economy. It is equally true that certain limitations 
upon completely free competition are embodied in the existing regulatory pro- 
visions of the Civil Aeronautics Act. But such limitations go no further than 
their own terms provide. Thus there are requirements respecting certificates of 
public convenience and necessity ; requirements restricting the carrier’s freedém 
of action with respect to the rates to be charged. There is also the provision that 
certain mergers and other agreements, upon approval by the Board, are relieved 
from the operation of the antitrust laws. 

But except where such specific statutory provisions necessitate a departure 
from the antitrust laws, regulated industries are subject to the requirements of 
those laws. A regulated industry is merely under the disability, as compared 
with an unregulated industry, that it must obey two statutes instead of one: The 
regulatory statute as well as the antitrust statute. Dumbauld: Rate-fizing Con- 
spiracies in Regulated Industries, 95 U. of Pa. L. R. (May 1957) 643, 646-8. 

It must be remembered that the antitrust laws are not mere legal prohibitions, 
but are also the embodiment of sound economic principles and public policies 
which have long been recognized and highly prized in America. The enterprise 
and productive capacity displayed by American industry during the recent war 
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strikingly exemplify the desirability and superiority of American economic 
policies over the cartel-dominated economies of totalitarian countries. 

Acceptance of the cartel philosophy of restricted output and high prices, artifi- 
cally created, inevitably leads to weakness, rigidity, and lack of flexibility and 
vitality in the national economy. To embark upon such a philosophy in the im- 
portant and dynamic field of aviation may be detrimental to the public interest 
and contrary to the public policy which Congress has laid down for application 
by the Board. 


2. The board has specific statutory authority to further the policy of the anti- 
trust laws 

Not only does the Civil Aeronautics Act specifically declare that competition 
to the extent necessary to promote the development of aviation shall be con- 
sidered to be in the public interest, but the Board is given express authority 
to confer exemption from the certification requirements of the Act. 

Congress has thus recognized that in a dynamic industry such as aviation the 
scope of regulatory authority may properly be curtailed to such extent as the 
Board finds to be in accordance with public policy. 

No such exemption power is conferred upon the Interstate Commerce Com- 
mission in the related fields of rail and motor transportation. There the require- 
ments for certification cannot be waived by the regulatory agency. In the field 
of air transportation, however, the Board has been expressly empowered to make 
exceptions from this regulatory requirement. 

The Board is thus free to deal with the problem as best serves the public 
interest. 


3. The public interest requires preservation of competition 


As appears particularly from the statement made by Mr. Wilbur LaRoe, Jr., 
on behalf of the Port of New York Authority (Tr. 130), statistics of plane move- 
ments at the New York airports indicate that the operations of the irregular 
carriers have developed new markets for air transportation. 

Before shutting off the stimulus of such experiments, it would seem highly 
desirable and necessary that a hearing be accorded in order that a full and com- 
plete investigation of the facts may be had. In this way the Board can insure 
that its action will best serve the public interest and carry out the public policy 
declared by Congress. 

While we do not believe it to be within the proper function of the Department 
of Justice to suggest how Reg. 292.1 should be enforced pending an investigation 
of the facts, we recommend to the Board: (1) that hearings be held to determine 
the facts before adopting a revised regulation; (2) that to the extent that the 
Board find it consistent with the Civil Aeronautics Act the policy of the antitrust 
laws be enforced and competition in air transportation be preserved, and (3) that 
pending such hearings, the Board adopt such policy as is deemed consistent with 
the policies expresed both in the Civil Aeronautics Act and the antitrust laws. 


HERBERT A. BERGSON, 
Assistant Attorney General. 
JAMES BD. KILpAay, 


EpWARD DUMBAULD, 
WILLIAM D. McFARLANE, 
Special Assistant to the Attorney General. 


[Press release, December 6, 1951] 
CIvIL AERONAUTICS BOARD 
Washington 25, D. C. 
CAB 51-95 


The Civil Aeronautics Board today issued the following policy statement 
concerning coach services of the certificated domestic airlines : 


COACH POLICY FOR THE CERTIFICATED DOMESTIC CARRIERS 


Since the general authorization for the existing pattern of coach services 
of the certificated domestic carriers expires on March 31, 1952, the Board has 
made a comprehensive review of these services to determine whether they are 
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economically justified and to establish the basic policies which should govern 
in the future 

The Board has the dual obligation to develop air transportation but at the 
same time reduce the dependency of the certificated carriers upon Federal sub- 
sidy. Therefore, authority to conduct unlimited coach operations has been 
withheld pending the compilation of economic data based upon operations over 
an extended period of time. 

It is the Board’s considered opinion that coach operations to date have con- 
clusively demonstrated their economic soundness and that the certificated do- 
mestic carriers should promptly and substantially expand their coach services 
using aircraft with high passenger-carrying capacity (high density coach). Of 
particular significance at this time of equipment shortage is that conversion of 
aircraft from the standard seating installations into coach configuration re- 
sults in at least a 25-percent increase in capacity. 

It is apparent that the maximum development of civil aviation in the United 
States, as contemplated under the Civil Aeronautics Act, will not be realized 
until such time as air travel is placed within the economic reach of the great 
majority of the traveling public. High density coach service offers a sound means 
of accomplishing this objective, improving the economic stability of the certifi- 
cated domestic carriers and reducing the dependency of these carriers upon 
Federal subsidy. 

It is the Board’s firm opinion that the high density coach service offers maxi- 
mum opportunity to the certificated domestic carriers to provide low fare air 
transportation at a profit level as high as that which can be obtained from stand- 
ard fare operations using the same aircraft but with fewer seats and free meal 
service. The substantial cost savings which are possible through the full ex- 
ploitation of the carrying capacity of the modern four-engine aircraft types 
make possible substantial reductions in fares for coach services compared with 
first-class services. 

Therefore the Board will encourage proposals by the certificated domestic 
carriers to increase the scope of high density coach operations and to reduce 
the fares charged for coach service below the present general minimum of 4% 
cents per passenger-mile. 

The only restrictions that the Board will impose on high density coach oper- 
ations will be the following : 

1. Minimum density for each aircraft used in coach service as follows: 
DC-4, 64 passenger seats; DC-—6, 68 passenger seats; Constellation, 79 
passenger seats. Minimum seating density for other aircraft types will be 
established in connection with specific carriers proposals. It should be 
noted that the above minimum seating densities represent the minimum 
from an economic standpoint, while the maximum will be predicated on 
safety considerations. 

2. No free meal service except for coffee or similar beverages. 

It has also become evident that low-fare operations can be justified on the 
basis of more effective offpeak utilization of aircraft, facilities and personnel, 
as distinguished from high density coach operations. It has been demonstrated 
that a greater overall profitability may be realized by operating equipment 
through offpeak hours, thus ensuring more effective utilization of facilities and 
increased passenger revenue. 

While the offpeak operations should not be considered in the same category 
as high density coach operations, they do represent low-fare services which 
are desirable both from the standpoint of the public and effective airline oper- 
ations. The provision for offpeak services also provides a significant increase 
in the effective passenger lift of the domestic fleet. 

The low-fare offpeak services, however, are by their very nature limited 
to the utilization of facilities which exist primarily for other services and can- 
not therefore be expanded beyond the point where they are truly offpeak. The 
Board desires to encourage the most effective utilization of facilities, increase 
the total lift of the certificated domestic airlines, and at the same time encourage 
the lowest possible fares consistent with sound economic support. In order 
to achieve maximum load factors on the offpeak schedules, which generally 
entail relatively inconvenient hours of departure, the Board believes that the 
fare level for these services should not exceed 4 cents per passenger-mile. 

The Board will encourage proposals to establish offpeak services subject to the 
fare restriction mentioned above, and with the restriction against free meal serv- 
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ice. However, with respect to low-fare offpeak services, the Board will not re. 
quire utilization of high density aircraft, although the use of such aircraft wheo. 
ever operationally feasible will be encouraged. 

Where carriers submit proposals for new low-fare offpeak services they will be 
required to demonstrate that the proposed services are in fact offpeak, since the 
general limitation of the hours of departure to the hours between 10 p. m. and 
4 a. m. does not in itself demonstrate that a particular flight is offpeak. 

The carriers will be expected to furnish adequate justification from both a 
cost and a traffic standpoint for proposals with respect to high-density coach 
services and low-fare offpeak services involving: 

(a) Changes in fare levels. 

(b) Service to segments not now receiving such service. 

(c) Service to new points. 

Justification will not be required for additional schedules on segments and ty 
points now receiving coach or low-fare offpeak services. Each coach or lov- 
fare schedule must be properly identified in the published tariff. 

Since this coach and low-fare policy represents a sharp departure from existing 
operations, all related tariffs must carry an expiration date not later than Decen- 
ber 31, 19538. The carriers will be required to furnish special reports concern- 
ing traffic and revenue from these services in order that the Board may continue 
to study the impact and effectiveness of these services. 

The Board is cognizant of the problem created by passengers with confirmed 
reservations and tickets who neither utilize the confirmed space nor give the air 
carriers advance notice of cancellation prior to flight departure time. During the 
current period of limited equipment and capacity and the related high load fac. 
tors, this “no show” problem involves a serious economic waste. 

Under these circumstances, the Board believes it is desirable for the certif- 
cated domestic carriers to include in their published coach tariffs appropriate 
provisions for a cash penalty in the event that the passenger failed to notify the 
air carrier of cancellation of space within a reasonable period prior to scheduled 
departure time. The Board at this time regards a 10 percent penalty as a rea- 
sonable charge for failure to cancel. 
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LETTER OF TRANSMITTAL 


Civ, Arronautics Boarp, 
Washington 25, August 29, 1952. 
Hon. JoHn SPARKMAN, 
Chairman, Select Committee on Small Business, 
United States Senate, Washington 25, D.C. 

Dear SENATOR SPARKMAN: Your committee has requested that the 
Civil Aeronautics Board present a study of the role of competition in 
air neapernnire and indicated that the committee is particularly 
interested in the Board tracing the development of its current approach 
e competition, with a discussion of competitive opportunities in the 

uture. 

In response to this request the Board has prepared and is transmit- 
ting herewith a stud ‘whiah it hopes will give the committee the in- 
formation which it desires in its consideration of this subject matter. 

The Board has tried to inform the committee as to the historical 
development of the air transport system in the United States, and to 
indicate insofar as possible the present status of the Board’s approach 
to competition in air transportation. The committee will appreciate, 
of course, that as an agency entrusted with the performance of adjudi- 
catory functions and required to determine many issues only after 
notice and hearing and upon the record made therein, the Board can- 
not properly undertake to forecast its actions in matters which pres- 
ently are or soon may be the subject of formal proceedings before it. 
Within these limitations, however, the Board has attempted to make 
known its views and policies with regard to competition in the industry 
and with respect to the entry of new companies in the field. 

The Board also respectfully calls attention to the fact that as an 
agency comprised of five members, not all of the members neces- 
sarily do or have concurred in all of the actions taken by the Board, 
and indeed some of the present members were not on the Board when 
many of such actions were taken. This study, for example, contains 
a number of quotations from various opinions of the Board in which 
one or more members have dissented from the majority decision. The 
views expressed did, however, represent the action of the Board acting 
through a majority of its members at the time such action was taken. 

We understand that the procedure of the committee is for its staff to 
examine the material presented by the agency in response to the com- 
mittee’s request, and to indicate any respects in which oT suggest the 
material supplied could be made more useful and helpful to the com- 


mittee prior to its final publication. We are, therefore, submitting this 
draft study at this time with the understanding that if there are sug- 
gestions for improvement, they will be made known to the Board and 
an opportunity given to consider them and to modify the study in any 
appropriate manner in the light thereof in order to make it as useful 
to the committee in its work as possible. 


Sincerely yours, 
Donatw W. Nyrropr, Chairman. 
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THE ROLE OF COMPETITION IN COMMERCIAL 
AIR TRANSPORTATION 


I. IntTRopuctTion 


Any —_ of the role of competition in air transportation must 
necessarily be made against the background of the Civil Aeronautics 
Act of 1938 and of the conditions that prompted its enactment. For 
it is the act which embodies the policy of Con with respect to 
the promotion, development, and control of civil aviation. It is the 
act which contains the general standards and procedures that Con- 
gress adopted to effectuate its pur s. And it is within the frame- 
work of the act that all actions of the Civil Aeronautics Board must 
be taken. 

By the time the act. was passed, commercial aviation, although still 
a young industry, was becoming established and its potentialities as 
a commercial instrument and.as a factor in the national defense were 
well recognized. However, conditions in the industry could only 
be described as chaotic and the financial position of the companies 
as precarious. The House committee reporting out the bill which 
after conference became the Civil Aeronautics Act cited as evidence 
of the depressed state of the industry testimony showing that of the 
approximately $120,000,000 of private capital previously invested in 
the airlines over half had already been ea, Under these circum- 
stances there was obviously slight possibility of attracting the new 
private capital that was essential to any sound development of com- 
mercial aviation, and lacking some stabilizing influence and Govern- 
inent financial assistance there was doubt of the industry’s survival. 

Without attempting a detailed review of the factors that brought 
about this unhealthy situation, a brief summary of its background 
helps to explain the conditions Congress was attempting to cope with 
and its reasons for incorporating in the act the many provisions that 
have exerted such powerful force on the Board’s actions. From 1918 
until 1927 air-mail service was conducted exclusively by the Govern- 
ment through the Post Office Department. At the same time it was 
recognized that this was but a temporary expedient and that mail 
transportation would be placed in the hands of private operators at 
the earliest practicable time. 
_ The transition from Government to private operation began follow- 
ing passage of the Air Mail Act of 1925 (the so-called Kelly Act). 
In broad outline that act authorized the Postmaster General to arran 
with privately owned companies for the transportation of al 
However, it contained certain provisions that have left their lasting 
‘mprint on the air transportation system and which even today exert 
their influence on the competitive picture. The first was that the 
authorization to carry mail should be pursuant to contracts with the 
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Postmaster General. Although the Kelly Act did not specify that 
these contracts should be let on a basis of competitive bids, this was the 
procedure actually followed. The second, which tied in with the first, 
was that there should be no Government subsidy. This latter provi- 
sion went so far as to preclude payment for air-mail transportation 
at a rate exceeding four-fifths of the revenues derived by the Post 
Office Department from the mail carried irrespective of the actual 
cost to the carrier for transporting it. 

That act evidenced little interest in the economic regulation of air 
caepere er The contract awards did not take into consideration 
the ability of a oe air carrier to perform the service, the re- 
quirements of the public convenience and necessity, whether a new 
route logically fitted into the other operations of the low bidder, or 
whether the award would contribute to the development of a sound 
route pattern. Moreover, the Kelly Act gave the mail operator no 
assurance that his operations might not at any time be duplicated by 
the nonmail services of some other carrier and afforded no protection 
against unfair or predatory competitive practices. 

The product of these factors was, as might be expected, a route sys- 
tem that in many respects lacked the integration necessary for commer- 
cial success. At the outset of the change from Government to private 
operation, many of the requests for bids were passed over by the private 
operators with the result that for 2 years after passage of the Kelly 
Act there was the anomalous situation of the Nation’s commercial] air 
transportation system being — in part by private agp rp and 
in part by the Governadeel irectly. Even those routes which were 
bid on by and awarded to private operators were let at rates so low in 


many instances as to preclude 7 table operations. Later air mail 
cien 


acts corrected many of the de cies of the Kelly Act. However, 
weaknesses remained. Equally important, as the industry developed 
and matured, the carriage of passengers began to assume a major role. 
It became apparent that existing legislation keyed solely to the trans- 
portation of mail was inadequate and obsolete. i 
This was the situation with which Congress was faced when it under- 
took its study of the proposals for comprehensive legislation designed 
to govern scokinendiatentatiens Here was an industry small by what- 
ever standards applied, but essential to our national well-being. Here 
was an industry carrying out vital functions at pay in many instances 
less than the cost of rendering the service. ere was an industry 
smacking, in many respects, of the traditional public utility but sub- 
jected to few of the statutory responsibilities normally imposed upon 
such companies and enjoying few of the benefits or protective measures 
usually granted them. Finally, here was a vital industry threatened 
with collapse. The situation was made even more acute by the fact 
that the problem was not merely an economic one, but carried with it 
grave implications from a aanipdins of safety. It is generally recog- 
nized that in the transportation field financial stability and safety of 
operations go hand in hand. However, in no other form of transporta- 
tion are the two so interrelated as in aviation. The Senate Committee 
on Commerce in reporting its final aviation bill recognized this inter- 
play when it stated that— 
{cJompetition among air carriers is being carried to an extreme, which tends 


to jeopardize the financial status of the air carriers and to jeopardize and render 
unsafe a transportation service appropriate to the needs of commerce and required 
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in the public interest, in the interests of the postal service, and of the national 
defense. 

In order to meet this situation and bring about the stabilization 
needed to enable the industry to terminate its financial losses and at- 
tract the investment capital necessary for its continuance and develop- 
ment, Congress discarded most of the theories of prior aviation legis- 
lation and enacted a seagrevnnsirs regulatory scheme which had as its 
keystone the principle of regulated competition between air transport 
enterprises dedicated to the public service and assisted during their 
developmental period by the Federal Treasury. The plan which 
evolved recognized the status of air carriers as public utilities and in 
major respects the provisions of the act embodied principles which had 
been evolved through the years in the regulation of public utility 
enterprises in other fields, 

Following the pattern of other laws governing public utilities, the 

act granted the air transportation companies certain benefits and pro- 
tective provisions but in return imposed upon them numerous obliga- 
tions designed to insure safe and adequate service. However, in at 
least one important respect Congress departed significantly from the 
traditional pattern of public utility regulation. In prescribing the 
standards to govern the fixing of compensation for the carriage of 
mail Congress did not stop at the usual requirement that rates be set 
at a level that would compensate the carrier for its costs and yield it 
a fair return on its investment. It went beyond this and directed 
the Board in setting the rate of mail pay to take into consideration— 
the need of each such carrier for compensation for the transportation of mail 
sufficient to insure the performance of such service, and, together with all other 
revenue of the air carrier, to enable such air carrier under honest, economical, 
and efficient management, to maintain and continue the development of air trans- 
portation to the extent and of the character and quality required for the com- 
merce of the United States, the postal service, and the national defense. 
The impact of this so-called “subsidy” provision of the act was to give 
the public an even more direct and immediate interest ig preventing 
excessive and “cutthroat” competition in air transportation than it 
had with respect to other utilities. 

The basic administrative tool provided for controlling competition 
was the power of the Board to grant or deny economic operating au- 
thority in the form of a certificate of public convenience and necessity 
to be issued only after public hearing, such power being granted in 
conjunction with a statutory prohibition against engaging in air trans- 
portation without such authority. In order to supply standards to 
guide the Board in carrying out its responsibilities, Congress included 
as section 2 of the act a “Declaration of Policy” which provided that— 

In the exercise and performance of its powers and duties under this Act, the 
Board shall consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessitv— 

(a) The encouragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the national defense ; 

(0) The regulation of air transportation in such manner as to recognize and 
preserve the inherent advantages of, assure the highest degree of safety in, and 
foster sound economic conditions in, such transportation, and to improve the 
relations between, and coordinate transportation by, air carriers; 

(C) The promotion of adequate, economical, and efficient service by air car- 
riers at reasonable charges, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practices ; 





780 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


(@d) Competition to the extent necessary to assure the sound development of 
an air-transportation system properly adapted to the needs of the foreign ang 
Gomeaie commerce of the United States, of the Postal Service, and of the nationa) 

(e) The regulation of air commerce in such manner as to best promote its 
development and safety; and 

(f) The encouragement and development of civil aeronautics. 

At the same time the act, recognizing that commercial aviation 
problems were such as to call for some flexibility in using this tool, 
vested in the Board certain power to grant exemptions from the regu- 
latory requirements of title IV where compliance would be unduly 
burdensome on the air carrier because of the limited extent of its 
operations or the unusual circumstances affecting them and would 
not be in the public interest. This exemption power has been used in 
a. number of cases as a means of authorizing new air transportation— 
in some instances competitive with that already in operation. Never- 
theless, the background of the act and its specific provisions leave no 
doubt that Congress envisaged a system of controlled competition un- 
der which no new service could be inaugurated under ordinary condi- 
tions except after certification predicated on a finding that under the 
standards of the act such new service was required by the public 
convenience and necessity. 

It is equally clear that Congress was aware of the desirability of 
healthy and sound competition as a factor in the development of an 
air transportation system adequate to meet the public need. The 
declaration of policy specifies that the Board shall consider as being 
in the public interest and in accordance with the public convenience 
and necessity “competition to the extent necessary to assure the 
sound development of the air-transportation system.” Section 408 
governing the approval of proposed consolidations, mergers, and 
acquisitions of control expressly prohibits approval of such pro- 
posals “which would result in creating a monopoly or monopolies and 
thereby restrain competition or jeopardize another air carrier” not 
a party to the proposal. Section 409 requires Board approval of 
interlocking relationships between air carriers. Section 411 forbids 
unfair or deceptive practices and unfair methods of competition. Sec- 
tion 412 requires Board approval of pooling and other cooperative 
working agreements. | . 

The upshot of the congressional policy embodied in the act was not 
to prohibit the entry of new companies into the air transportation field 
or the inauguration of all new services by existing carriers. It was. 
however, to restrict the unfettered inauguration of additional services, 
whether by existing carriers or new operators, and to permit them only 
if the contribution that such services would make in meeting the 
public needs and in pater y | an adequate air transportation system 
outweighed the detrimental effects that would flow A them. The 
Board recognized this intention to strike a balance between conflicting 
considerations when in 1940, in its first decision disposing of a request 
for the right to undertake a new service, it stated : 

{I}n the light of these standards, it was not the congressional intent that 
the air transportation system of the country should be “frozen” to its present 
pattern. On the other hand, it is equally apparent that Congress intended the 
Authority to exercise a firm control over the expansion of air transportation 
routes in order to prevent the scramble for routes which might occur under 4 
laissez faire policy. Congress, in defining the problem, clearly intended to 
avoid the duplication of transportation facilities and services, the wasteful 
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competitive practices, such as the opening of nonproductive routes, and other 
uneconomic results which characterized the development of other modes of 
transportation prior to the time of their governmental regulation (Northwest 
Air, Duluth-T win Cities Operation, 1 C. A. A. 573, 577 (1940). 


II. Tae Competitive Prostem anp Boarp Poricy 


The role that devolved upon the Board under the scheme of regula- 
tion established by Sonne was that of maintaining an equilibrium 
between the two basic policies contained in the act—that of controlling 
the air transport industry along the traditional lines of public utility 
regulation and that of promoting and fostering air transportation. 
The first required the application of restrictions on proposals for new 
service in order to avoid excessive and deleterious overcompetition. 
The second called for development of the industry to meet the needs 
of a Nation which from its early days has recognized the great im- 

rtance of its transportation and communications facilities. This 
atter responsibility, as stated by the Board in one of its decisions, 
requires— 
more than mere attainment of adequate service under protective regulations ; it 
demands improvement and achievement through developmental pioneering. 

The task assigned the Board was not a simple one. Although Con- 
gress recognized the defects of the Federal regulatory policy under 
the Air Mail Acts, and apparently realized that a strong and adequate 
air transportation system could not be produced under a scheme which 
awarded routes piecemeal by competitive bidding without regard to 
public convenience and necessity considerations, the relative ability of 
the bidders to render the required service, or any thought of the devel- 


opment of a long-range wi m for establishing a sound route pattern 


it did not make a complete break with the past. On the one hand, it 
provided that operators in existence on the effective date of the act 
which had rendered continuous and adequate service for a specified 
period of time should be — certificates of public convenience and 
necessity upon proof of that fact only and without regard to the many 
other public interest considerations that were established as the test 
of whether additional services should be established in the future. 
On the other hand, in an effort to insure some security of franchise 
rights and achieve that stability which was essential to the passage of 
the carriers from the chaotic state into which they had fallen to a 
sound condition, Congress did not authorize the Board to compel 
route realinements of major character. Asa result, the Board from its 
inception was faced with a ready-made, and in some respects illogical 
route pattern that it was powerless to change in any substantial man- 
ner except upon the initiative or with the consent of the carriers them- 
selves, many of whom naturally have felt that these changes were not 
in the best interest of air transportation as a whole. This has meant 
that the Board has not only been required to make the difficult decision 
of whether new services should be established, but that it has also been 
faced with the much more difficult problem of how it could authorize 
needed additions and obtain a balanced air transportation system 
within the framework of the existing pattern. 

A second factor that has played a substantial role in the Board’s 
approach to the question of authorizing additional competition has 
been the requirement of the act already referred to that mail rates be 
fixed at such a level as to enable air carriers under honest, economical, 
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and efficient management to maintain and continue the development 
of air transportation to the extent and of the character and quality 

uired by the three major objectives of the act. The cost to the 
Pubiic Treasury in the form of subsidy mail pay imposed by this pro- 
vision, the realization that the authorization of subsidy payments was 
intended only as a necessary prop during the developmental phases of 
the industry, and the conviction that the incentive of air carriers, like 
other private enterprises, to render maximum service in both quantity 
and quality increases with the attainment of self-sufficiency required 
the Board in all of its deliberations and decisions to take account of the 
effect of new competitive services on existing carriers and on their 
movement toward self-sufficiency. 

Another economic fact is that the unit costs of air carriers respond 
directly to the primary operating factors of (1) length of traffic haul 
and average distance between stops; (2) density of traffic; and (3) 
volume of operations. For example, a carrier which is required to 
stop every 50 miles to pick up 10 pounds of mail and express and 3 
passengers will have much higher unit costs than a carrier which stops 
every 300 miles and, at each stop, picks up 150 pounds of mail and 
express and 10 passengers. The impact of these factors is graphically 
illustrated by the Board’s study directed to the administrative separa- 
tion of subsidy from total air-mail payments to domestic air carriers, 
After placing the various carriers in groups based on their costs, the 
Board found that the service mail rate, i. e., compensation for the cost 
of carrying the mail and reimbursement for related costs, including a 
fair return on the investment used in the mail service, varied from 
$0.45 per ton-mile for American, Eastern, TWA, and United, to $7.26 
per ton-mile for the local service carriers showing the highest unit costs. 

In view of the foregoing the Board has necessarily had to take into 
account the fact that effective competition can exist only between 
carriers who are so constituted that inherently they have comparable 
unit operating costs. Moreover, since the size and character of the 
markets served by the carriers—a matter controlled by their route 
structures—have a primary influence on the unit costs which they can 
attain, the Board, in order to bring air transportation to the greatest 
number of people at the lowest possible price, had to keep ever in mind 
the necessity of insuring to each carrier a system of sufficient size to 
take advantage of the lower costs of volume operations. 

These are maty of course, all of the matters that have affected Board 
policy. They do, however, point up the diverse and complex con- 
siderations—sometimes almost irreconcilable—that have had to be 
weighed in resolving the conflicting claims and requests presented to 
it by existing air carriers seeking additional authorizations and new 
companies desiring to enter the field of commercial aviation. In at- 
tempting to strike a balance between the various factors that must be 
considered in deciding whether a perseeee new service would carry 
out the purposes of the act the Board throughout its existence has made 
many policy pronouncements on the role of competition and on the 
principles that control its actions in meeting the competitive problems 
thrust upon it. In so doing the Board has repeatedly adverted to the 
following criteria as factors which, when balanced, are determinative 
of the question of whether a new service should be authorized: 

(1) Whether the new service will serve a useful public purpose, 
responsive to a public need; 
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(2) Whether this purpose can and will be served as well by 
existing lines or carriers ; 

(3) ether it can be served by the applicant without impair- 
ing the operations of existing carriers contrary to the public 
interest ; and 

(4) Whether the cost of the proposed service to the Government 
will be outweighed by the benefit which will accrue to the public 
from the new service. 

Although the Board has consistently recognized the congressional 

licy contained in the act favoring sound and healthy competition 
it has also recognized that in determining whether new services will 
bring about such sound cages the weight to be given the various 
factors that must necessarily be taken into consideration will vary 
depending on the facts of each particular case. It has therefore not 
attempted to spell out any rule that can be applied to every case with 
mathematical precision. ; 

In any event, the real test of an agency’s policy on competition would 
appear 'to be not its general pronouncements but rather the actual re- 
sults from a competitive standpoint that have come about under its 
decisions. It is to tracing these results of Board action that the re- 
mainder of this study is directed. A review of them establishes beyond 
question that the actions of the Board throughout its existence have 
favored and promoted competition and that under its decisions com- 

tition in air transportation has increased greatly. In fact, the 
Board has frequently been charged with authorizing an unwarranted 
amount of new competition to the detriment of the ends sought to be 
achieved by the act and of the sound development of the air trans- 
portation system. So intense did these criticisms become in 1947 and 
1948 when the situation of the airlines showed a marked deterioration 
that a substantial portion of the Board’s presentation before the Pres- 
ident’s Air Policy Commission and before congressional committees 
was devoted to answering the highly critical charges that the authori- 
zation of excessive competition was largely responsible for the existing 
state of the industry. 


III. Domestic Passenger SERVICE 


The transportation of passengers still constitutes the major portien 
of the total domestic airline business despite the phenomenal h 
in the transportation of cargo by air that has occurred since the end 
of World War II. 

Competition in the air-passenger field encompasses a number of 
different problems—competition among the certificated trunk-line car- 
riers and loreien them and other operators by air; competition among 
certificated local service carriers and between them and other air car- 
riers; competition among the noncertificated, irregular air carriers 
and between them and other air operators; and competition between 
the various classes of air carriers engaged in the passenger business 
and surface carriers. These various aspects of competition in the 
passunger field are considered in this chapter. 


CERTIFICATED TRUNK-LINE CARRIERS 


There has been no clear delineation of the difference between certifi- 
cated trunk-line and certificated local service carriers, other than the 
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technical distinction that the former may render service between the 
points they are authorized to serve without restriction, whereas the 
latter are required to serve each (or at least a specified number) of 
points on every trip operated over one of their route segments. Never. 
theless, there is a significant difference between them from a practical 
standpoint. Furthermore, the trunk-line carriers themselves are far 
from a homogeneous group. Some of the smaller, regional trunk-ling 
operators have numerous basic characteristics more closely allied with 
the larger local service carriers than with the largest trunk lines. The 
divergence in size alone gives a clear picture of the variation within 
the category of trunk-line operators. During 1951 American Air- 
lines, the largest of the trunk-line carriers had domestic nonmail reve- 
nues of $149,855,469. Northeast, the smallest of the trunk-line car- 
riers, had nonmail revenues of only $5,846,879 for the same period. 
Despite these differences, the trunk-line carriers constitute a specific 
group that has long been recognized as a distinctive class in the regula- 
tory process. Under these circumstances, all of the so-called trunk- 
line carriers will be considered as a group for the purposes of this 
review. 

At the time the act was passed in 1938, the domestic air-transport 
industry was virtually limited to the 18 carriers who were eet 
issued certificates of public convenience and necessity under the 
“grandfather” provisions of the act. Even at that early date, these 
carriers were offering a substantial volume of service over a fairly 
comprehensive route pattern. However, the situation that existed 
then gave but a small indication of what was to come, for bolstered 
by the stability imparted to the industry by the new congressional 
policy there began an era of growth and expansion that far exceeded 
the expectations of all but the most optimistic aviation enthusiasts. 

During 1938 the domestic trunk-line operators carried 1,197,100 
passengers a total of 479,843,978 revenue-passenger-miles. Passenger 
revenues amounted to approximately $25,000,000. By the end of 1951 
the number of revenue passengers had grown to 20,604,927 annually, 
revenue-passenger-miles had risen to over 10,000,000,000 and total 
passenger revenues had increased to approximately $570,000,000. 
During the same period the number of points authorized to be served 
by these carriers increased from 240 to 416, and total route mileage 
(including duplication over competitive segments) from approxi- 
mately 39,000 to over 130,000 miles, a significant portion of it repre- 
senting competitive mileage. 

The growth in competitive services in the field of certificated trunk 
line passenger services has not been accompanied by the entry of new 
companies into that phase of the air-transportation business.’ On the 
contrary, the total number of trunk line operators has decreased from 
18 in 1938 to 15 today, and as is discussed more fully later, that number 
may diminish still further as a result of proceedings now pending 
before the Board in which the possibility and desirability of dortain 
anes consolidations, and acquisitions of control are being con- 
sidered. 

Although the Board has never specifically ruled out the possibility 
of a new company obtaining a certificate of public convenience and 


1 This same situation does not pertain in other areas of civil aviation. A large number 
of new companies have been authorized to engage in cargo transportation, local air service, 
nelieaptes sorutee, irregular transportation, and freight forwarding. These authorizations 

re scussed later. 
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necessity to engage in trunk-line passenger services, it did in one of 
its early decisions*awarding a major trunk-line route to an existing 
operator in preference to a new company point out the obstacles 
facing applicants seeking their initial certificate for trunk-line passen- 
ger services. The Board said: 

In reaching this conclusion we recognize the fact that the considerations which 

lead us to this determination would be equally: applicable in any case in which 
an existing air carrier is competing with a company without operating experi- 
ence for a new route or service. The number of air carriers now operating 
appears sufficient to insure against monopoly in respect to the average new 
route case, and we believe that the present domestic air-transportation system 
can by proper supervision be integrated and expanded in a manner that will in 
general afford the competition necessary for the development of that system in 
the manner contemplated by the act. In the absence of particular circumstances 
presenting an affirmative reason for a new carrier there appears to be no in- 
herent desirability of increasing the present number of carriers merely for the 
purpose of numerically enlarging the industry (Delta Air et al. Service to 
Atlanta and Birmingham, 2 C. A. B. 447, 480 (1941) ). 
No such company has ever received an award for this type of service 
and the changes that have been brought about by the Board’s actions 
relating to domestic trunk-line passenger service have resulted from 
changes in the basic authorizations of the original recipients of “grand- 
father” certificates. There are many reasons for this situation. 

Despite the vital importance of air transportation to the national 
welfare, the air carrier industry.even today is relatively small. As of 
June 30, 1951, the total investment of the various segments of the air 
carrier industry were as follows: 


1 Includes international/overseas operations of joint service carriers. 
? Excludes carriers operating joint domestic and international/overseas services. 
* As of Sept. 30, 1951. 


Thus, the total for all air carriers was less than the investment of a 
single company in many other industries. Under these circumstances, 
the Board has not yet been faced with the question of whether any of 
the trunk-line carriers should be scrutinized from a standpoint of “big- 
ness” alone. 

Equally important was the fact that under the route pattern pro- 
uced by the “grandfather” provisions of the act there was a great 
disparity between the size and strength of the trunk-line carriers 
themselves. Notwithstanding the various actions of the Board since 
its establishment designed to strengthen the weaker carriers and bring 
about a more balanced system, the total nonmail revenues realized 
by the trunk-line carriers for the fiscal year 1951, amounting to $548,- 
462,000, were divided $390,828,000, or 67 percent, between American, 
Eastern, TWA, and United, and $157,634,000, or 33 percent, between 
the remaining 12 companies. This compares with total nonmail rev- 
enues venient by the trunk-line carriers for 1938 amounting to $26,- 
499,000, which were divided $22,218,000, or 82 percent, between Amer- 
ican, Eastern, TWA, and United, and $4,281,000 or 18 percent, between 
the remaining 14 companies. 

These and other factors compelled the Board to recognize that there 
was a need as well as an opportunity for bringing about lower unit 
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costs for all of the trunk-line carriers through an increased volume 
of operations over soundly constructed routes, and that this possibility 
offered a feasible means of working toward the dual objective of serv- 
ice to the public at lower rates and decreasing dependence by the car- 
riers on Government subsidy, without a sacrifice of the benefits of 
competition. They also pointed up the clear fact that many of the 
trunklines were so small and weak that they not only would have little 
chance of moving far along the road to commercial self-sufficiency but 
also would have slight possibility of rendering effective competition 
to the larger and ee companies in the markets where a com- 
petitive situation existed. 

The major techniques that have been used to bring about the new 
services that have resulted in increased competition have been the 
award to a carrier of an entirely new route designed to tap a new 
market or to extend its existing routes, or to add new points in such 
a manner as to place it in a position to render one-plane or connecting 
service in competition with an existing carrier or carriers. Similar re- 
sults have come about through the removal of restrictions preventing 
a carrier from competing effectively between two points already served 
by it; the consolidation of routes making possible, in conjunction with 
aircraft equipment advances, new nonstop services between points al- 
ready being served by the carrier; and the te of new through 
one-plane services by interchange of aircra 

In authorizing new competitive services point-to-point competition 
has been avoided other than in unusual circumstances where it has been 
necessary to make extensions of existing lines to common gateways 
for the establishment of through long-haul connections. e gen- 
eral approach has been one of terminal-to-terminal competition and 
has, in essence, resulted in routes providing alternative routings be- 
tween two major points by competing carriers where there appeared 
to be sufficient traffic available to support all carriers in the market 
on an economical basis. 

The air transportation system that has come about under the Board’s 
decisions provides intense competition in the major fields of trunk-line 
passenger activity. This increase in competitive markets is spelled 
out by the following tables: 


Competition between 100 top-ranking pairs of stations, average September 1940- 
March 1941 and March—-September 1950 


{Based on ranking by passenger-mile volumes during September 1949 and March 1950] 


onemee 1°40- March and Increase 

arch 1941 September 1950 in per- 

cent of 

5 | | competi- 
Number |Percent! Number (Percent) tion 


City pairs: 
Total 


| 100.0 | 100 | 100.0 


30} 30.0} 76| 76.0 
Noncompetitive | 70.0 “4 640 


I ioc Siingticbbdinepianniprinieiinedl 


47, 450, 000 | 100.0 ‘508, 216, 000 100.0 


Competitive | 23,475,000 | 49.5 271,344,000| 88.0 438.5 
Noncompetitive 50.5 36, 870, 000 Sets... 
| 
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The percentagewise increase in the competitive domestic markets, 
however, furnishes only a part of the story. The first 25 pairs of 
points from a standpoint of interstation passenger-miles, despite 
the large number of combinations possible under a route system render- 
ing trunk-line and local passenger service to 790 communities, ac- 
count for approximately 30 percent of the total traffic in the domestic 
airline system. Of these combinations, all but one are now served 
by two or more carriers. ost 

An important area in which to view the impact of competition is 
in the field of aircraft equipment, for it has an important effect from 
the standpoint of both the carrier and the public. Equipment and 
spare parts comprise a major portion of the capital investment of all 
carriers, the arranging for the purchase of new equipment is a 
major consideration in airline finance, and the actual cost of operating 
those aircraft makes up a substantial portion of total operating ex- 
penses. In no other area have more striking changes taken place 
powerfully affecting the extent of existing competition and, in turn, 
being strongly influenced by the pressures of competition. In 1938 
the total domestic air transport fleet consisted of fewer than 240 air- 
craft; by 1951 that number had increased to nearly 800. Numbers 
alone, however, give but a meager glimpse of the magnitude of the 
changes that have occurred. 

The domestic fleet of 1938 was composed entirely of 2-engine air- 
craft with the most modern ones seating only 21 passengers, with 
cruising speeds of only some 180 miles per hour, and with a limited 
range that necessitated frequent landings if a productive operation 
was to be achieved. Today, the domestic trunk Tehen while still util- 
izing a number of prewar aircraft, have a fleet of modern post- 
war planes ranging from speedy 2-engine craft to large 4-engine air- 
craft seating up to 80 a in air-coach versions, cruising at 
speeds in the vicinity of 300 miles per hour and regularly rendering 
nonstop and one-stop service between widely separated points. 

The struggle for supremacy in modern equipment began with the 
introduction by American Airlines in 1936 of the Douglas DC-3. 
Its institution of service with the then most modern equipment avail- 
able was shortly followed by the action of its two major competitors 
in its most important markets, United Air Lines and Trans-World 
Airlines, and of Eastern Air Lines, the other of the Big Four, in plac- 
ing identical equipment in service. Almost 2 years elapsed before any 
of the other carriers made the transition from their existing types of 
equipment to the DC-3, but by the time the impact of the country’s 
entry into World War II began to make itself felt, all but a hand- 
ful of the smaller trunk-line carriers were operating DC-3’s over 
at least a part of their routes. 

The inauguration of service with this then accepted luxury aircraft 
did not give rise to any complacency among the domestic trunk-line 
carriers nor did it slow the search for still better equipment. Then, 
as now, plans for faster, more comfortable, and more economical air- 
craft were under way even before the existing models had reached 
a point of service. By the spring of 1936, the Big Four carriers had 
already undertaken a part in financing the development of a new, 
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four-engine, and by standards of that time, advanced design to re- 
place the DC-3. 

War conditions altered the carrying out—but not the approach that 
prompted it—of these equipment plans. Production turned to war and 
defense needs alone, an air carriers instead of receiving the new 
fleets they had visualized gave up a substantial portion of their equip- 
ment already in operation to the Armed Forces. The DC-3 became 
at the outset the pune nucleus of the military air transport serv- 
ices. The DC-4, the plane the Big Four carriers had looked forward 
to in 1936 as their next logical piece of equipment saw extensive mili- 
tary service, and even the Lockheed Constellation, which might be 
described as the first of the true postwar types ordered by the com- 
mercial carriers, aan as a military transport plane during the 
closing phases of the war. 

As the war drew to a close a new upsurge in ene purchasing 
got under way. Orders that would have raised the Nation’s transport 

eet to then almost unbelievable heights were received by aircraft 
manufacturers for a wide variety of new types. Simultaneously the 
trunk-line carriers—this time both the largest carriers that had tradi- 
tionally led the equipment-purchase parade and the smaller carriers 
that had in the past la behind—began a struggle to obtain surplus 
military planes of the DC-4 type as stopgap transitional aircraft to 
fill the need for new equipment until postwar designs were delivered. 

The sudden decline in airline fortunes in late 1947 and early 1948 
immediately dampened the enthusiasm and optimism of not only the 
trunk-line carriers hut of the entire aviation industry. Wholesale 
cancellation of orders followed. Certain proposed equipment types 
heralded by the manufacturers and the airlines as epoch-making never 
reached production stage, and others that are now in operation gen- 
erally were subjected to severe downward readjustment in production 
schedules. Yet equipment purchases continued, and again plans for 
still more advanced aircraft proceeded as they had in the past. Long- 
haul aircraft of the Lockheed Constellation, Douglas , and Boe- 
ing Stratocruiser types were produced, delivered, and placed in serv- 
ice by both the large operators which before the war were the leaders 
in equipment development and by the smaller carriers now operating 
in greatly expanded traffic markets under competitive situations they 
had never been faced with before the war. e pattern has showed 
no signs of changing or the search for improved, more advanced equip- 
ment of slowing down. Today the carriers are busily engaged in 
retiring older types of equipment, bringing newer types into service, 
and placing orders for still newer designs. 

A number of factors have unquestionably entered into the rapid 
and continuous modernization of the airline fleet. The prospect of 
lower unit operating costs in terms of costs per seat-mile, despite 
higher costs per airplane-mile in the use of the larger and newer equip- 
ment, undoubtedly exerted a major influence. Traffic demands beyond 
the capabilities of the airlines without additional capacity and the 
optimism following the war which led to the belief that still greater 
capacity would be required exerted powerful pressures. Yet, as im- 
portant as these and other factors not prompted by competitive con- 
siderations may have been, the history of equipment purchases leaves 
little doubt that the stimulus of competition has been in the forefront 
of the factors influencing airline management in its constant search for 
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new equipment. Thus, new equipment has traditionally been placed 
in operation first on the most competitive segments, and the introduc- 
tion of more modern aircraft by one company on such a route has been 
followed by a scramble on the part of competitors to introduce with 
the greatest possible speed comparable or more advanced types. Con- 
versely, the introduction of new equipment has generally lagged the 
most in services where competition was not a prime influence. Al- 
though it is perhaps inevitable that, apart from competitive considera- 
tions, the largest carriers would have led the way in one 
advances, it is significant that these carriers operate in perhaps the 
most highly competitive of the major markets. It is again significant 
that the smaller carriers which have trailed in the acquisition of new 
property have pneeng ee developed equipment programs when ch 

in route structures have placed them in competitive situations with 
carriers utilizing more modern equipment. _ ; 

As might be expected the greatest surge in equipment purchases 
has come during times of optimism when there has been an expectation 
of greater passenger demand, nigh load factors, and over-all growth 
accompanied by the prospect of general expansion of the industry. 
On the other hand, the acquisition of new-type equipment has not 
been halted by adverse economic conditions or pessimism over the 
prospects of the industry in the foreseeable future. What might be 
termed “luxury” equipment has been introduced at times and under 
conditions that virtually precluded a conclusion that economic con- 
siderations, other than competitive ones, warranted or prompted the 
action. It seems clear that competition, especially in the postwar 
period, has been sufficiently widespread and intense to play a major 
role in the continuous striving of each trunk-line carrier to obtain 
opipeett superior to that of its competitors, and that the impetus 
afforded by this competition has in large part accounted for there 
being made available to the public new equipment designed for the 
utmost in speed, comfort and safety at the lowest operating cost 
commensurate with the achieving of those three important needs. 

Much the same conclusion is indicated by an examination of the 
i schedule situation of the trunk-line carriers. The importance of 
scheduling from the standpoint of the traveling public is manifold. 
Schedules determine the frequency of services available to the traveler, 
the space available and hence the ease with which reservations can be 
obtained, the convenience and comfort of the passenger as affected 
by such matters as the type of equipment utilized, and the number of 
stops made en route, the speed of the flights and numerous other im- 
portant considerations. 

An analysis of the interrelation between competition and flight 
schedules is an exceedingly difficult one due to the variables that must 
be considered and the factors other than competitive influences that 
play an important part in the decisions of management with respect to 
its flight schedules. It is obvious that the volume of traffic available 
over a particular route necessarily governs the upper limit of the 
schedules that can be offered. The route structure of the carrier and 
equipment availability, for example, also play an important role. 
Moreover, in evaluating the quality of the service offered to the travel- 
ing public it is necessary to weigh such factors as time of arrival and 
departure, speed, etc. 
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Despite these difficulties, it appears that the conclusion can reason- 
ably be drawn that the increase in competition under the act has, 
over the long pull, played a part of consequence in bringing to the 
public improved schedules. us the institution by a particular car- 
rier of nonstop and one-stop service in lieu of flights involving land- 
ings at numerous intermediate points has prompted the inauguration 
of comparable flights by competitors. Shifts to more modern equip- 
ment on a particular segment have called for similar adjustments by 
other carriers to meet the competitive challenge. The institution of 
turn-around schedules has brought forth still more turn-around 
schedules. Increases in flight frequencies by one company have pro- 
duced similar increases by its rivals.? 

Still another yardstick for measuring the adequacy and desirability 
of what is offered to the passenger, and, hence, for gauging the extent 
and effect of competition, is that of air fares. It need hardly be stated 
that fares, which determine the price at which air transportation can 
be purchased, are of extreme importance. Here, as in the case of 
equipment and schedules, competition is but one of many factors 
exerting pressure. 

In the be inning days of any transportation enterprise when devel- 
opment and expansion are the prime considerations, the cost of ren- 
dering the service is not necessarily a controlling factor. This was 
particularly true of civil aviation where until recently even the largest, 
most ae carriers were largely dependent on subsidy mail pay- 
ments. Nevertheless, over a period of time the cost of rendering a 
service must, except in limited circumstances, act as a floor on decreases 
in fares, and even in the airline business it has in more recent years 


been an important determinant. 
But cost is not the only consideration which, independently of com- 
petitive pe controls the price level. Managerial discretion as to 


the most desirable level of fares is necessarily an important influence, 
and management in the airline industry has displayed a wide diver- 
gence of opinion in this field. On more than one occasion the manage- 
ment of one carrier has felt that the wisest move for the welfare of 
the industry was an across-the-board cut in rates, whereas the man- 
agement of another has insisted that the situation called for a general 
increase. 

The Civil Aeronautics Board and its policies have also had an im- 
portant influence on the fare structure and level under the broad 
powers over the control of rates in domestic air transportation vested 
in it by the act. The influence of the Board’s ideas has been felt, indi- 
rectly as well as directly, since with most carriers on subsidy rates the 
Board’s ees on what the fare level should be may play a part in 
the conclusions it reaches in mail rate proceedings as to whether a 
carrier’s rate levels meet the tests of economical and efficient manage- 
ment. In addition to these forces, airline fares have been and will in 


2 The impact of competition on the quantity and quality of service offered the public 
could be illustrated in a number of other ways. For example, those services classified under 
the heading of ‘‘Passenger service,” which in 1951 amounted to over $42,000,000 and rep- 
resented nearly 8 percent of the total operating expenses of the certificated domestic trunk- 
line carriers, have been governed in large part by competitive considerations. Competition 
unquestionably played an important role in the conflicting views of management during 
the “airline depression” of 1947 and 1948 on the question of the desirability of free in-flight 
meals and on the decision of the carriers to continue them, notwithstanding the opinion 
of a number of carriers that the practice was undesirable. It seems unnecessary, however, 
to elaborate further on this particular aspect of the competitive picture. 
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the foreseeable future continue to be affected by the passenger fare 
levels of the railroads. 

One further aspect of fares in relation to competition should be 
mentioned. The institution of new competitive service has not, in 
ordinary circumstances, been followed by a reduction in fares on the 
competitive segment. This is not surprising when the complexities of 
airline fare structures are considered. The pricing of air service in a 
particular market is not an isolated transaction that can be consum- 
mated without regard to other considerations. On the contrary, the 
fixing of fares between two specific points is but one aspect of the 
highly complex problem of establishing system rates between a great 
many points raising a wide diversity of pomienn Nonetheless, it is 
clear beyond question that competition has been a major factor in 
determining the level of air fares. Throughout the history of the act 
competing carriers have equalized fares between points even when 
economie considerations alone might have called for a higher charge 
by one of the carriers. .General fare decreases by one company have 
been followed by similar reductions on other lines, despite the belief 
of the latter companies that the lowering of the level was not econom- 
ically justified. 

The fare picture, therefore, is in many respects similar to that in 
the field of service. A number of factors unrelated to, or at any rate 
affected to only a relatively minor extent by, competition have left 
their mark on airline fares. But like the other situations, competition 
has exercised a major influence on rates. In 1929 when the air trans- 
portation of passengers was in its early stages, fares averaged in the 
vicinity of 12 cents per mile. This was followed by a rapid decrease 
in the fare level for several years, followed by a leveling off but still 
continuous decline until after the entry of the United States into World 
War II, when at the close of 1941 average fares reached a level of 5.04 
cents per mile. Following that, fares Soe to ascend again, but in 
1946, a fares were reduced to an average of less than 5 cents 
per mile. 

The sudden down-swing in the financial fortunes of the airlines in 
1947, brought about, not without considerable difference of opinion 
among the trunk-line carriers and with strong urging by tho Board, 
a general fare increase to 5.76 cents by the end of 1948. Since then, 
fares in terms of cents per mile on standard trunk-line services have 
remained fairly stable and at the close of 1951, amounted to 5.59 cents. 
Only recently, the Board at the urging of the trunk-line carriers who 
felt it essential to meet rising costs permitted, temporarily, the appli- 
cation of a flat charge of $1 per passenger for the expense of ticketing, 
irrespective of the length of haul or other considerations.* 


*The range in standard air fares for domestic trunk-line and local passenger services 
since 1929 is shown by the following table : 


Average passenger revenue per passenger-mile 
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Thus far, attention has been focused on what is generally referred 
to as “standard” fares—that is, fares applicable to standard first-class 
service. However, the air carriers have for many years experimented 
with special fares. Probably the most widely known of these is the 
round-trip discount fare. Round-trip discounts were not a part of 
the domestic airline fare structure at the time the act was passed, and 
except for a brief period of experimentation in 1945 did not make a 
general appearance until 1948. Despite wide diversity of opinion on 
the desirability of putting these special fares into effect at a time when 
the domestic trunk-line carriers were sorely in need of additional 
revenues, fares calling for a discount on round-trip tickets were placed 
in effect generally over the domestic trunk-line network. Since that 
time round-trip discount fares have continued as an integral part of 
the Nation-wide fare structure, notwithstanding the continued belief 
r certain managements that there was no real justification for the 

ares.* 

Experimentation has also taken place with other types of special 
fares. This has taken many forms, including the institution of excur- 
sion and “vacation” fares designed to increase off-season passenger 
traffic on r segments. Another of the special fares has been the 
so-called “family fare” plan first introduced by American Airlines in 
October 1948. Applicable only on certain days of the week when 
traffic is traditionally low, this fare permits the head of a family after 
purchasing one ticket at the regular price to buy passage for other 
members of the family at half-fare. This plan has been adopted 
generally by the industry and is now in effect on most of the domestic 
trunk lines. 

Even more important has been the development of low-fare coach 
service. Basically, the theory behind coach services has been that 
through the operation on the heavily traveled routes of equipment so 
arranged as to provide the maximum seating density commensurate 
with safety and passenger acceptance and shorn of all “frills” such as 
free meals, the service could profitably be offered to the passenger at a 
fare substantially below that charged for standard services. 

The first of the coach fares of the trunk-line carriers was put into 
effect by Capital Airlines on its New York-Chicago run in November 
1948.5 At the outset, coach services were limited not only to high 
density routes, but also to equipment that did not measure up to the 
standards, from a standpoint of passenger appeal, of the newest, most 
advanced aircraft in operation, and to schedules operated at off-peak 
hours. Later proposals were made to extend coach service to peak 
periods and to offer it on schedules flown by the most advanced types of 
equipment owned by the trunk-line carriers. 

After following what might well be termed a “go slow” policy in the 
early period of the development of coach services by the domestic 
trunk-line carriers, the Board in late 1951 announced its policy on 
coach services. In substance, that policy called for a rapid and wide- 
spread extension of coach services with equipment having high density 


“In its recent order permitting the $1 passenger surcharge to go into effect, the Board 
simultaneously refused to | mee the elimination of the lower round-trip fares pending 
formal investigation thereof. 

* From the time of their large-scale entry into air toenepertatien at the close of World 

lar air carriers in their possenger services have established fares sub- 
e certificated carriers. However, the discus- 
ificated carriers. The role pares by the irregular carrier 
in the development of coach services is discussed in a later section. 
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seating at rates below the prevailing cents per mile coach fare then 
ineffect. The policy also encouraged the establishment of coach opera- 
tions without the requirement of high density — on flights depart- 
ing av off-peak hours, at fares of 4 cents per mile or ; 
X The growth in traffic over the domestic trunk-line carriers under 
special fares in those areas where it is definitely ascertainable has been 
enomenal. For example, coach travel from a beginning of slightly 
ess than 100,000,000 revenue passenger-miles in 1949 has increased to 
over 1,200,000,000 passenger-miles in 1951. Percentagewise this 
growth has raised coach travel from some 1 percent of total revenue 
passenger miles to nearly 14 percent. 

In terms of cents per mile alone standard fares, despite fluctuations, 
have increased in the postwar period. However, a consideration of 
fares using 1947 as the base year indicates that the increase in those 
fares from 1947 to 1951 has been less than the rise in the cost of living 
and that in terms of 1947 dollars standard fares have actually decreased 
during the period. Also, during that period the carriers, as already 
pointed out, have established special fares at levels substantially below 
the level of standard fares. A number of diverse factors have played 
a part in determining the fare policies of the airlines. Technological 
sdviiniia and improved operating procedures that have reduced unit 
costs have been a major factor in the pricing of air service. Managerial 
judgments as to the most desirable fare level have been an influence. 
Yet giving all reasonable emphasis. to these determinants, the fact 
remains that competition and the striving that is its essence have been 
major forces in shaping airline fare policy. 


LOCAL SERVICE CARRIERS 


Certificated local service carriers, or as they have frequently been 
called, “feeder” carriers, occupy a unique spot in the air transportation 
system—a place that presents competitive considerations quite differ- 
ent from those associated with the other domestic carriers. Although 
as far back as 1940, the Board had authorized an operation between 
numerous small points in the Middle Atlantic States, it was not until 
1946, when the Board established two local service systems in the Rocky 
Mountain States area, that the general authorization of standard per- 
sons, property, and mail service on a scheduled basis between the 
smaller communities of the country began. 
_ Subsequent awards raised to 22 the total number of airlines author- 
ized to operate scheduled local service. Of those 22 carriers, several 
have already had their operating authority renewed for an additional 

riod, two have had their requests for renewal denied and are no 
onger operating, and the renewal applications of the remainder are, 
or will be, before the Board. ' Taken together, the routes of these new 
carriers form a system of nearly 28,000 miles, covering virtually eve 
region of the cagntry, linking some 560 smaller communities with eac 
other and with’ their major trade centers and offering air service to 
nearby major points where connections can be made with long-haul 
carriers for movement to other parts of the Nation. By the lees of 
1951 the local service carriers, with a fleet of approximately 150 air- 
craft, were producing approximately 290 million passenger-miles and 
nearly two.million cargo ton-miles year, and their total nonmail 
revenues had risen to nearly $18 million. 
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A number of considerations, based largely on the inherent character- 
istics of local air services, have determined the Board’s policy and 
have shaped its thinking on the role of competition in such operations, 
Even at the time of the Board’s first over-all consideration of local 
service, Local, Feeder, and Pick-Up Air Service Case (6 C. A. B. | 
(1944) ), it was clear that with the extensive airline coverage in ex- 
istence, any general extension of air service to additional communities 
not already served by the trunk-line carriers would require operations 
to cities far smaller on the average than the points previously certif- 
icated. The extent to which this has come about is demonstrated by 
L3oard studies made in connection with its initial consideration of the 
question of whether certain of the early local certificates should be ex- 
tended for an additional period of time which revealed that the 187 
pasts receiving only local air service in mid-1948 had a total popv- 
ation of Aporonontaly 2,535,000 or an average per station of 13,500, 
Had all the points then certificated to these carriers actually been 
served the average population figure for points limited to feeder sery- 
ice alone would have increased to only 18,500. The inclusion of every 

oint then certificated for feeder service (whether served exclusively 

y local carriers or by both them and trunk-line operators), would 
have given an average population of not over 85,000, despite the addi- 
tion of such metropolitan centers as New York and Los Angeles. This 
meant that local service carriers would be required to tap a market 
not already sold on air transportation and having only a limited traf- 
fic potential under existing conditions. It was also clear that local 
services by their very nature would be relatively short-haul operations 
involving numerous stops. An important effect of this situation was 
described by the Board in the Local, Feeder, and Pick-Up Air Service 
case, as follows: 


In connection with the relatively low-traffic potential we believe it is de- 
sirable to emphasize constantly the fact that in attempting to develop this 
potential, local air carriers will be competing with the most highly developed 
rail and highway transportation systems in the world. The highway system 
not only provides a network of motorbus lines but also the roadway for the 
private automobile. We must assume that this vehicle will continue to carry 
the vast majority of all short-haul passengers, as in the past, and perhaps in- 
crease the proportion somewhat after the war. The further development of 
these surface systems will also be intensified with increased emphasis after 
the war, and they will also reap the benefits of technical developments and 
improvements. These systems have their greatest utility in short-haul services. 

The airplane, on the other hand, has had its greatest utility in the longer 
distance transportation market. In this market its outstanding characteristic 
of high speed gives it a great competitive advantage, and permits the fullest 
exploitation of its inherent characteristics. But this inherent competitive ad- 
vantage diminishes sharply, with conventional type aircraft, as the length of 
the trip is reduced. Even in the long-haul market its speed advantage becomes 
less effective as the number of intermediate points at which landings must be 
made on each flight is increased. 

Thus, in going into the small-city, short-haul market, the airplane will be 
faced with the most intense kind of competition, with its principal selling point, 
speed, greatly diminished in value. While it will still have aedvantages to offer, 
the differential in fare that it now appears will be necessary will counter-balance 
them to some extent. Five cents per mile, the figure generally considered as 
the prospective passenger fare, is approximately three times the average fare 
for motorbus transportation * * *, 


*Other adverse factors that have plagued the local service operators have been the 
unavailability of suitable aircraft, marked directiona] traffic imbalance, fluctyations ip 
—— = various days of the week, and an inability to achieve high hourly equipment 

on. 
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Translated into costs, the combination of short-haul traffic with 
frequent stops, low traffic density, and limited volume of service could 
add up to but one thing—a high-cost operation. The real problem, 
therefore, was not one of insuring competition, but rather of avoidin 
a dilution of the limited traffic available and the bringing about o 
still higher costs that might call for prohibitive amounts of Govern- 
ment subsidy. 

Under these ‘circumstances, the Board from the outset of its local 
serviee authorizations largely avoided the establishment of routes 
that were competitive with those of other local carriers or of the trunk- 
line operators. Moreover, in order to make certain that the carriers 
did not stray from their assigned task of providing local service into 
the trunkline field, the Board included in the local service certificates 
restrictions against nonstop and skip-stop operations. 

The avoidance of competitive services was not universal. In some 
instances local service routes were competitive over certain segments 
with other services. This situation arose not from any belief that 
the competition was desirable but from the knowledge that in many 
regions of the country sound local route systems could not be estab- 
lished without including certain points already served by other car- 
riers under their outstanding certificates. 

When actual operating results proved the correctness of its initial 
views, the Board in its first order directing certain local service car- 
riers to show cause why their authorizations should not be extended 
for‘an additional experimental period and another to show cause 
why its authority should not be permitted to expire, expressed its 


policy on competition in the local service field in clear terms. It 
there stated : 


From the information now before the Board we are of the general opinion 
that feeder service should seldom if ever be competitive. The traffic potential is 
so limited in most feeder territory that duplicate operations by two or more car- 
riers can seldom if ever be economical. We have reached the conclusion that in 
general where a feeder carrier’s route is duplicated by a trunk-line carrier and 
such route is not necessary to the trunk-line carrier’s operation, then such route 
should be served by the feeder carrier alone. Conversely, where a route is a 
necessary and integral part of a trunk-line carrier’s system and essential to its 
economical operation, then such route should not be served by a feeder carrier. 
Where two feeder carriers substantially duplicate service between certain com- 
munities, then the feeder routes should be adjusted to avoid such duplication. 
Of course, these general objectives cannot be achieved immediately in many cases 
and may not be possible to fulfill in particular situations, but they represent salu- 
tary principles which are of importance in working out the appropriate relation- 
ship between our feeder carriers and the other certificated carriers (Southwest 
Airways Co., Pioneer Airlines, Inc., and Trans-Texas Airways Show Cause Order 
(Order Serial No. E-2680, dated April 4, 1949).) 

The decision to readjust routes in a manner calculated to strengthen 
the local operators and bring about a steady lessening of the difference 
between their commercial revenues and expenses, accompanied by a 
reduction in the subsidy outlay of the Government, has been applied 
in all subsequent feeder renewal cases. Submarginal stations, even 
where their only air service came from local operators, have been 
dropped from the local service routes, trunk-line carriers have been 
suspended at points served solely by them and the points added to the 
route of a local operator, and in the case of points certificated to both 
a trunk line and local carrier which could not support two services 
one of the carriers has been suspended. Proposals for similar changes 
are before the Board at the present time in a number of pending pro- 
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ceedings and the process of selective route readjustment will continue 
on an experimental basis in the future as the facts establish the de- 
sirability of changes in building the strongest commercial air trans- 
portation system possible. 

In only one respect has the Board’s policy of reducing uneconomical 
competition among the local service carriers and between them and 
the trunk airlines called for action that might conceivably be con- 
sidered as increasing competition. In an effort to bring about greater 
traffic density and lower costs, the Board in a number of instances has 
relaxed the requirement that local service carriers on each flight stop 
at every point. This condition was originally imposed for the pur- 

of making certain the carriers concentrated on developing the 
ocal services for which they were certificated rather than on attempt- 
ing to compete in the trunk-line field. Many of the more recent local 
service certificates have substituted for the older type restriction 
the requirement that on each segment the carrier stop at a minimum 
number of points, but less than the total number included on the seg- 
ment. Yet in doing this it is clear that the Board has carefully re- 
stricted the freedom of the carrier to avoid the conversion of.the service 
from a local to a trunk-line operation and any undue increase in com- 
petition. To the limited extent that competition may have been in- 
creased by this course of action, it has been an unavoidable byproduct 
of the basic objective. 

The policy of the Board on competition as regards the local service 
carriers does not represent any change in its basic philosophy of com- 
ptr or in its belief that sound and economical competition has 

n and can be a powerful force in stimulating the development of 
a strong air transportation system capable of meeting the needs of 
the country. Nor does it mean that the local service carriers lack the 
incentive which competition supplies. Competitive situations between 
the local operators and other air carriers still exist and will continue 
to do so in a number of areas. For example, in an effort to obtain 
traffic from the trunk-line carriers, many of the local service operators 
have established competitive fares between competitive terminal 
points, with the result that system fares, in terms of cents per mile, 
are lower for the local carriers than for the trunk-line carriers. Also, 
even though it is difficult to measure with mathematical preciseness, 
there is no question but that the competition of surface transportation 
exercises a substantial influence on the local air carriers. The sole 
ae of the policy is that because of the nature and characteristics 
of local air transportation at its present stage of development, there 
are only extremely limited areas in which competition can be econom- 
ically justified. Under these circumstances, the inclusion of the pro- 
motion of competition as an element of local service policy could only 
have threatened the entire experiment with destruction. 

Although the authorizations to local service carriers have had no 
appreciable effect on the over-all competitive picture, they have been 
highly significant in connection with the question of the extent to 
which new companies should be permitted to enter the field of air 
transportation. Unlike its actions in authorizing new trunk-line 
passenger services domestically, which so far have been limited to 
existing carriers, the Board has with few exceptions turned down the 
requests of trunk lines for authority to conduct local services. In 
so doing the Board has pointed out that it did not believe that the 
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operating experience of the trunk line should be a controlling factor 
in the choice of a carrier since the systems of those companies were 
devoted primarily to providing trunk-line air transportation. The 
services visualized by the local authorizations were of an entirely 
new type gauged to meet the needs of small communities and with rela- 
tively short hauls. In view of the limited traffic potentialities of the 
points on the new systems the Board concluded that an unusual effort 
would be required to develop the maximum traffic and that greater ef- 
fort and managerial ingenuity might be expected from an independ- 
ent local operator whose continuation in the air transportation busi- 
ness would be dependent upon the successful development of traffic 
on the local routes alone and the operation of those services on an 
adequate and economical basis. It further concluded that as between 
non-trunk-line applicants applying for authorizations to conduct local 
services, the task should be entrusted to persons whose interests were 
centered in the local area to be served, since such persons would have 
the greatest incentive to promote a truly local service in the most 
economical manner consistent with safety of operation. 

As a result of these conclusions, the operation of all of the local air 
service systems that have been established has been entrusted to new 
companies never before engaged in scheduled air transportation un- 
der the provisions of the act, having their roots in the areas in which 
they were to operate. This approach was later carried over to the 
field of helicopter operations, and each of the three helicopter routes 
that have been set up has been awarded to a new company. 


IRREGULAR AIR CARRIERS 


One of the most difficult. problems that has confronted the Board 
in relation to competition in air transportation has been that of the 
place which nonscheduled or irregular air carriers should occupy in 
the Nation’s air transport system. 

Nonscheduled or ir i common carrier operations by aircraft 
are not new. From ay 


ginning in 1938 the Board recognized that 
there was a group of carriers which, although engaging in air trans- 
portation as common carriers and therefore subject to the economic 
regulatory provisions of the act, conducted their business in such a 
way that they could not comply in Pay vennee measure with those 


provisions and continue to operate. ese carriers during the prewar 
period furnished a call-and-demand air service, operating generally 
from a fixed base and flying where, when, and if requested without 
regard to any schedule. For the most part, they operated small non- 
transport-type aircraft and their air transportation services were only 
incidental to, and a byproduct of, other aviation activities such as the 
sale and service of aircraft and accessories, flight instruction, and the 
operation of airports. 

While in 1988 the operations of these carriers were of limited eco- 
nomic significance insofar as the air transportation system of the 
country as a whole was concerned, their very existence indicated a 
need that could not be satisfied by the larger, scheduled air carriers. 
It was also clear that their operations were of such a limited extent 
and were conducted under such unusual circumstances that compliance 
with the provisions of title [IV of the act would have been unduly 
burdensome on them. The limited nature and indefiniteness of their 
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services as to time and place made it extremely difficult for them to 
sustain the burden of prosecuting an application for a certificate of 
public convenience and necessity, or to satisfy the other detailed re- 
quirements imposed upon air carriers generally. It was also obvious 
that their operations were of a type not susceptible to, or fitting logi- 
cally into the economic provisions of the act designed primarily to deal 
with those regular, route-type services that were, and are today, the 
backbone of an adequate air transportation system. 

Accordingly, the Board, relying upon its authority under section 
416 (b) of the act which permits it (1) to establish such just and rea- 
sonable classifications or groups of air carriers for the purpose of 
title IV of the act as the nature of the services of such air carriers may 
require, and (2) to exempt from the requirements of title IV air car- 
riers or classes of air carriers if it finds that enforcement of the pro- 
visions of that title would be an undue burden upon them by reason 
of the limited extent of, or unusual circumstances affecting, their op- 
erations, and is not in the public interest, issued in 1938 its so-called 
nonscheduled regulation. 

That regulation exempted from virtually all of the provisions of 
title IV of the act air carriers which did not engage in scheduled op- 
erations. Under the + ee, an operation was deemed to be sched- 
uled if (1) it involved the flight of one or more ne from a take- 
off point in one State (or Territory or ion of the United States) 
to a landing in another such State, Territory, or possession, or in a 
foreign nation, and (2) the air carrier held out to the public by ad- 
vertisement or otherwise that it would operate one or more airplanes 
between such a with regularity or with a reasonable degree of 
regularity, and (3) the carrier permitted it to be generally under- 
stood that on such flights, and for compensation or hire, it would accept 
for transportation between such points such members of the public 
as might apply therefor, or such express or other property as the pub- 
lic might offer. 

Although statistics on the operations under the nonscheduled ex- 
emption lation in the early days of the act are meager, it is clear 
that most of them were of the type that has been described and which 
the Board visualized in adopting the lation. World War II 
changed this. During the war commercial aviation was sharply cur- 
tailed. The unavailability of equipment, gasoline shortages, the entry 
of persons trained in aviation into the Armed Forces, and the other 
demands of the war effort directed all aviation activities to national 
defense activities. Despite this, the Board, in order to determine 
what changes, if any, were required in its regulations, instituted in 
1944 an investigation of nonscheduled air services. 

The Board recognized in its opinion that the record did not ade- 
quately reflect the changes which were taking place in this segment of 
the industry as a result of the termination of hostilities, and only 
relatively minor amendments were made in the nonscheduled regula- 
tion upon the completion of that proceeding. - However, the Board 
emphasized the limited and sporadic nature of the services that were 
authorized by the nonscheduled regulation (Jnvestigation of Non- 
Scheduled Air Services, 6 C. A. B. 1049 (1946) ). 

The growth in the field of noncertificated air transportation follow- 
ing the cessation of hostilities was tremendous. As a result of the war, 
military personnel and civilians forced to move great distances in 
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relatively short periods of time had become accustomed to air travel. 
In addition, many armed service personnel trained during their mili- 
tary service in aviation turned upon their ee to civilian life to 
commercial aviation. Their entry into the field of noncertificated 
operations was facilitated by the large numbers of transport-type air- 
craft declared surplus by the armed services and available for peunnes 
or lease at only a small portion of the cost at which they could other- 
wise be obtained. 

This postwar expansion was accompanied by marked changes. Un- 
like the nonscheduled carriers that had operated prior to the war, 
many of the persons conducting noncertificated operations in the post- 
war era relied entirely upon revenue obtained from the carriage of 
persons and property without support from the other aviation activi- 
ties ordinarily conducted by fixed-base operators. Operations by many 
of these new companies also showed increasing regularity of flights 
between fixed points that rapidly reached a stage where they could 
not, under any reasonable interpretation of the term, be called non- 
scheduled. Many of these new services were conducted without due 
regard to the public responsibilities and duties of common carriers 
and numerous complaints were received by the Board from the public 
concerning certain of the practices of the nonscheduled carriers. 

In order to meet the rapidly neneng situation and the new prob- 
lems produced by it, the Board adopted various measures. In May 
1947 1t completely revised the nonscheduled exemption regulation. 
The carriers permitted to operate under that regulation were redesig- 
nated as irregular air carriers and were required to obtain letters of 
registration from the Board, although this did not require any showing 
of a need for the particular carrier’s operations or a showing of fit- 
ness and ability. e basic limitation ae es of operations 
which had been implicit in the nonscheduled regulation since its adop- 


tion was spelled out in a more detailed and ro form, A distinc- 


tion was drawn between carriers utilizing small aircraft, who resembled 
the prewar nonscheduled operators, and those operating the la 
transport aircraft that had been drawn mainly from the excess of the 
fleets of the military services, with the latter being left subject to more 
of the provisions of the act than the former.’ 

By August 5, 1948, 147 companies had been issued letters of regis- 
tration as large irregular carriers, and of those 109 were still in effect. 
At that time the Board provided that no further letters of registra- 
tion would be issued to large irregular carriers unless an application 
had been filed on or before August 6, 1948. This was followed in May 
of 1949 by a further revision which terminated the blanket exemption 
of large irregular carriers but provided that any large i lar car- 
rier which by a specified date filed an application for an individual 
exemption could continue operations under the limitations of the regu- 
lation until its application for individual exemption was disposed of. 
Thereafter on May 25, 1950, the Board issued its opinivn in Large 
Irregular Carriers, Ewemptions (11 C. A. B. 609), setting forth the 
policies that would guide it in disposing of the applications for indi- 
vidual exemptions. Without attempting a detailed review of all of 
the reasoning underlying these policies they can be briefly summarized. 

‘In this amendment small irregular carriers were defined Bye carriers who do not 


as 
use in their transport services aircraft having a maximum certifica.ed take-off weight in 
excess of 12,500 pounds for any one unit, or 25,000 pounds for the total of such units. 
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First, the Board concluded that the applications of irregular carriers 
that had been conducting route services—services described by the 
Board as “a pattern of operations which shows a concentration of 
relatively frequent and regular flights between a limited number of 
pairs of points”—would be denied. The Board stated: 


It has been urged that the fact that these carriers have been able to develop, 
between cities also served by the certificated carriers, sufficient traffic to support 
their operations establishes a need for their services. It has also been asserted 
that the irregular carriers in question have furnished so-called air coach trans. 
portation at fares substantially below those charged by the certificated carriers 
for their standard services, and have not diverted traffic from such services, 
but rather have led the way in the development of a market for air transpor-. 
tation which otherwise would not have been exploited. But these propositions, 
even if accepted, do not seem to us to warrant granting the applications with 
which we are here concerned. As we have previously noted, these irregular 
earriers have conducted operations with a regularity and to an extent far 
beyond those contemplated by our regulations and any “need” which may be 
deduced therefrom would seem to be a need for regular, rather than irregular, 
services. Such operations are not limited in extent, nor do unusual circum- 
stances appear to be present affecting the operations of the carriers within the 
meaning of section 416 (b). We are of the opinion that the success of such 
operations, even if established, is not in itself sufficient to justify authorization 
by way of exemption. The question of whether there is a need for such services, 
whether they can be furnished at a profit under full compliance with the pro- 
visions of title IV and the safety requirements of the act and the Board's 
reguiations, whether they can and should be furnished by the certificated 
carriers, and what effect they would have upon the regular operations of the 
latter raise difficult and complex issues which can be satisfactorily determined 
only after full hearing upon applications for certificates of public convenience 
and necessity. 

- . a 7. = + * 

We have concluded, after consideration of these matters in the light of the 
provisions of section 416 (b) and the legislative intent and background of the 
act, to deny the applications of all large irregular carriers which have been 
eonducting route services. These carriers have consistently disregarded the 
limitations upon their operations described in the exemption regulation from 
which they derived their authority, and have been the most frequent violators 
of other economic and safety regulations of the Board. In these activities 
they have yielded to the economic temptations which we have noted, and we 
are of the opinion that they are not to be entrusted with authority which might 
permit them, in the absence of unremitting and intensive enforcement effort 
to continue in the same pattern. 


Secondly, the Board concluded to grant exemptions to those carriers 
ease hg past had been furnishing truly irregular services. The 
rd said: 


Apparently there is a need for such services. Although the certificated air 
carriers are authorized by section 401 (f) of the act to conduct special and 
charter services without regard to the points named in their certificates, they 
apparently have not, and probably cannot, fully satisfy the uncertain and 
unpredictable demand for air transportation which is being met by some of 
the large irregular carriers. Thus the air transportation activities of these 
irregular carriers to a large extent consist of such operations as charter flights 
for athletic teams, businessmen’s organizations, and similar groups; flights 
involving unusual and generally nonrepetitive movement of property; and off 
route, odd-hour, and emergency flights of passengers and property. The irregular 
carriers which have entered this market have rendered services which fill, in 
some respects, the interstices of the certificated route system, and continuation 
of the operations will have no adverse effect upon the certificated carriers. 


Thirdly, the Board in arriving at its policies concluded that : 


It must be recognized that the temptation to engage in route operations wil! 
continue in the future as to those carriers which receive exemption authority. 
Indeed, since the number of irregular carriers utilizing large aircraft will be 
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smaller and the competition between them lessened to that extent, the temptation 
will probably be greater than it has in the past. Although the carriers which 
will receive exemption authorization at the present time have conducted irregular 
services in the past, we nevertheless deem it necessary to impose further restric- 
tions to insure that each such carrier will carry out and perform the type of 
service which it is our intention to authorize. Accordingly, in addition to the 
restrictions upon regularity which have heretofore been imposed, we shall permit 
only three flights in the same direction during any period of four successive 
calendar weeks between the following pairs of points, and only eight flights 
in the same direction in such period between any other pairs of cities. 

The Board then listed 13 pairs of cities between which the bulk of 
the operations by irregular carriers had been conducted and between 
which operations had been characterized by frequency and regularity.* 

Finally, the Board pointed out that there was a large number of 
irregular carriers which, although holding valid letters of registra- 
tion, had not conducted in the preceding year any operations pur- 
suant to their authority. With respect to these carriers the Board 
concluded that there did not appear to be any need for their services, 
and — accordingly the applications of all nonoperators would be 
denied. 

As a part of that decision the Board finally disposed of 11 applica- 
tions pending before it, granting 2, denying 8 for nonoperation, and 
dismissing 1. Thereafter, the Board continued to process the indi- 
vidual exemption applications on file with it until September 21, 1951, 
by which time it had granted 17 applications, finally denied or dis- 
missed 33 applications of nonoperating carriers, and was in the process 
of taking further action on the remaining 46 applications.® 

The next major step in the regulation of irregular carriers came 
on March 2, 1951, when the Board issued a special exemption authoriz- 
ing unrestricted operations by large irregular carriers pursuant to 
military contracts and the establishment of joint representatives at 
military bases to arrange for flights of uniformed military personnel 
traveling at their own expense to or from military bases. Also, the 
Board approved two organizations of irregular carriers, the Aircoach 
Transport Association and the Independent Military Air Transport 
Association, for the purpose of representing such carriers before the 
executive branch of the United States Government and in order that 
the irregulars’ equipment, personnel, and services might most ex- 
peditiously be utilized by the Department of Defense. e military 
exemption has since been extended by the Board and is still in effect. 

This was the situation in the regulation of large irregular carriers 
on September 21, 1951. On that date the Board issued an order insti- 
tuting a general investigation of air services by large irregular car- 
riers and irregular transport carriers (Docket No. 5132, Order Serial 


*In order to place the carriers granted individual exemptions and those still o tin 
under the provisions of pt. 291 of the lations on an equal footing the Board follow 
this action with an amendment of pt. 291 that added the so-called 3 and 8 limitation tu 
the regulation. The effective date of the amendment was postponed several times at the 
request of the Small Business Committee and before it became effective a United States 
distriet court, in a suit brought by two large irregular carriers, held the amendment 


invalid as moving been promulgated without observance of proper procedures. An appeal 
8 


from this ruling is still pending in the courts. 

* Actually the Board issued a number of orders — period denying applications 
on the ground that the applicants had conducted route-type operations. onever. the 
orders of denial expressly provided that if a petition for reconsideration were filed within 
* specified period th r would not become effective until the petition was acted upon. 
Since each operating applicant that had received an adverse decision had such a petition 
undisposed of before the Board on the date it suspended further processing of the applica- 
tions, none of the operating carriers lost their authority by the Board’s actions on their 
exemption applications. 
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No. E-5722). As stated by that order, the reasons underlying the 
investigation were as follows: 


Although from time to time since the adoption of the original “nonscheduled” 
exemption in 1938 the Board has considered the status of irregular transport 
operations in rule-making and other proceedings and has altered the conditions 
under which such services could be conducted, no formal investigation involving 
hearings with respect to the services performed by the irregular air carriers and 
irregular transport carriers has occurred since the issuance of the Board's 
opinion on May 17, 1946, in Docket No. 1501 (6 C. A. B. 1049). In the interim, 
there have been numerous and significant changes in conditions affecting air 
transportation and the place of noncertificated operations in the air-transporta- 
tion system. It therefore appears to be desirable to institute a general investiza- 
tion to obtain further and current economic and other information in order that 
the Board may determine its further policy with respect to large irregular car- 
riers and the irregular transport carriers. 


The investigation was directed to all matters related to and concern- 
ing air transportation conducted by i lar carriers, including an 
inquiry into the issue of whether there is “a need for the air-transpor- 
tation services now conducted by the irregular carriers in addition to 
and supplemental to services performed by the carriers holding certifi- 
cates of public convenience and necessity.” The investigation also 
included numerous subsidiary issues such as, if such supplemental 
services were found to be — what type or types of service would 
best meet the public need, whether such services should be authorized 
by certificate of public convenience and necessity or by exemption, etc.” 

The scope of the issues in the investigation were further particu- 
larized by subsequent Board orders. In response to certain motions 
that were in part directed to clarifying the scope of the investigation 


proceeding, the Board on January 8, 1952 (Order Serial No. E-6017), 
— the nature of the services it would consider in the proceeding 
as follows: 


The Board’s purpose in this proceeding is to obtain a record on the basis of 
which it can determine whether it should authorize, either by exemption or 
certificate of public convenience and necessity, air transportation by the large 
irregular carriers and irregular transport carriers. It is our desire to receive 
evidence upon such issues as (1) whether the Board should establish a new class 
of carriers ; (2) whether any such class should be permitted to conduct operations 
in air transportation that may be far greater in scope than those authorized 
under part 291 of the economic regulations; and (3) whether we should issue 
authorizations based on an area, frequency, volume, type of service, or fare- 
structure concept. On the other hand, we do not intend that this proceeding will 
include a consideration of proposals for the same authority as is now held by the 
regularly certificated carriers. * * * Consequently, we will in this proceeding 
consider only service that is limited or controlled in such a manner as to assure 
that it will be additional and supplemental to the presently certificated service 
and not a mere duplication of such service. 


This position was spelled out still further by the Board’s order of 
April 17, 1952 (Order Serial No. E-6336) , dealing with the consolida- 
tion of certain applications into the general investigation. Pertinent 
here is the Board’s statement that— 


The Board finds that many of the applications request authority to engage in air 
transportation without regard to its additional and supplemental character. Our 


The Board in its order reo all of the applications for individual exemption 
theretofore granted and consolidated them, the Individual exemption gpetications then 
pending on reconsideration, and the applications as of that time still unacted upoD, 
with the investigation. At the same time the Board issued another order in which it 
amended the individual exemption orders of the irregular transport carriers by eliminat- 
ing temporarily from their authorizations the “3 and 8” limitation. In substance, this 
latter action was intended to place all carriers holding authority to conduct irregular 
ee pursuant to the exemption of part 291 or individual exemption in 2° 
equal pos tion. 
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order of January 8, 1952, shows that the purpose of this proceeding is to con- 
sider the needs for services that are limited or controlled in such a manner as to 
assure that they will be additional and supplemental to the presently certificated 
service and not a mere duplication of such service. * * * [A]s we indicated 
in our order of January 8, 1952, we intend to consider operations far greater in 
scope than those authorized by part 291 of the economic regulations and it is not 
contemplated that consideration will be restricted to nonscheduled or irregular 
transportation services. Any other proposal for limited or controlled additional 
and supplemental service can be considered. For example, evidence will be 
received on the need for additional and supplemental service limited to a specific 
number of flights between the same pairs of points during a particular period, 
or for such service limited to flights that have a very high load factor, or for such 
service limited to casual, occasional, or infrequent flights. The Board does not 
attempt to specify with exactness all the means by which the additional and 
supplemental service here involved may be authorized if found needed, but, rather, 
we leave to the parties the opportunity for suggestions that will come within our 
general definition of the issues. 


The institution of this general investigation and the temporary sus- 
pension of any further processing of the individual exemption appli- 
cations did not portend a cessation of enforcement activities against 
those irregular carriers which continued to flaunt the provisions of the 
exemption regulation under which they were operating. The exact 
opposite was true, for simultaneously with its order setting in motion 
the general investigation the Board issued a press release containing 
its enforcement policy. In substance it stated that the Board had 
reviewed its enforcement policy with respect to the irregular carriers 
soe a concluded that . _ not ene enna the a or the 

oard’s regulations pending disposition of the ing in the gen- 
eral investigation. e Board stated that it wean roceed with the 
enforcement of the existing requirements in the usual manner ; that is, 


(1) by giving violators warning and an opportunity to achieve vol- 
untary compliance with the act, or (2) by PT ies to the United 


y issuing cease-and- 


States district courts for injunctions, or ° - ~ 
y a combination of these 


desist orders, or (4) by revocation, or (5) 
remedies, ; 

Although a determination of the future role of the irregular carrier 
in air transportation as the operator of services EPP OT OS those 
of the certificated airlines must await decision in the general investi- 
gation now pending, the Board’s policy with respect to their operation 
of scheduled domestic passenger services practically identical with 
those of the certificated carriers except for the level of fares has more 
nearly crystallized. This policy is set forth in the decision of the 
Board in the Transcontinental Coach-Type Service case (Order Serial 
No. E-5840), decided November 7, 1951. 

In that case the Board denied the applications of several irregular 
carriers requesting authority by certificates of public convenience and 
necessity or exemption orders to engage in air-coach services on trans- 
continental routes without limitation as to the number of schedules 
which can be operated. In pertinent part the Board stated: 

The question whether the public interest will be served by the further develop- 
ment and extension of low-fare air transportation may be disposed of without 
extended discussion. We believe that the applicants are right in emphasizing 
the importance of this question to the national interest. In the opinion of this 
Board progressively lower fares must be considered a major objective and natural 
incident of any new transportation development. Unless air transportation can 
be brought within the reach of the many people of limited means, it will not be 
able to fulfill its obligation to the American people. Indeed, there could be no 
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justification for a national policy which has poured millions of dollars of the 
people’s money into the building up of a vast air-transportation system if that 
system were to be permanently restricted to persons of means and denied to the 
masses of the people. 

* + * * * + * 


The successful coach operations, to date, stem from increased volume and 
increased load factors stimulated by fare reductions and newly created national 
emergency traffic. This development, in most cases, has been accompanied by 
an increase of the seating density of the airplane. It is an axiom of business 
enterprise that a reduction in price stimulates an increased demand for a useful 
product. The operators of air-coach services, both certificated and irregular, 
have proved this in much the same manner in which it has been proved in many 
other fields of business endeavor. It becomes clear, then, upon the simplest 
analysis of the problem, that air-coach service involves a decision as to the 
appropriate pricing of one of the natural products of airline operations. Basically 
this poses, not a new route or new service problem, but a rate problem—a decision 
as to what fares should be charged. In the present case, we are called upon to 
decide whether the public interest requires that we create a new group of air 
carriers who will charge lower fares, and at the same time be relieved of the 
traditional public-service obligation of serving communities which can only be 
served at a loss. 


The applications here under consideration propose the operation of certificated 
air services over routes and between points where at least three and in some 
instances as many as five certificated carriers now operate. An essential element 
of their proposals is the limitation of operations to the choice segments of the 
transcontinental routes from the standpoint of traffic-generating capacity, and 
service only to the mass markets connected by those segments. The low fares at 
which the applicants propose to operate would be attainable, in large part, by 
reason of the fact that they would be operating in the most lucrative markets 
over route segments selected to produce the maximum economies and profit. 

Our national air-transportation system must of necessity provide service at 
cities showing varying degrees of attractiveness from a/traffic-generating stand- 
point and individual route segments must include some points that are below 
the optimum in profitability. These variations exist not only in the system as 
a whole, but in the system of each individual carrier. They are especially pro- 
nounced in the more extensive systems of the transcontinental earriers. 


The diversionary impact of such services on both the present and potential 
traffic of the existing transcontinental carriers is clear from the record. The 
applicants admitted that the new services would divert traffic from the existing 
carriers but did not undertake to estimate the amount of such diversion. They 
contended that the new traffic which would be generated by the lowering of the 
fares would bring to the existing carriers more traffic than they would lose. No 
evidence was offered in support of this claim which stands in the record as the 
expression of an opinion. The interveners, on the other hand, offered estimates 
of the losses which they would sustain through competition with the low-fare 
services that would be operating over their most profitable route segments, free 
of any obligation to serve the less fortunate cities. These estimates, which do 
not appear to be unreasonable, indicate that the diversion from the existing 
carriers would be substantial and serious. 

Whatever the fact may be as to the net effect of the proposed competition upon 
the existing carriers, it must be recognized that the extension of low-fare, or 
coach, transportation would bring into existence an additional market, a sub- 
stantial part of which would be made up of persons who have not previously 
traveled by air and would not have done so if the low-fare service had not been 
available. The recognition of this fact, however, does not warrant the conclu- 
sions which the applicants have drawn from it. The real question concerns the 
air pattern which is to serve the new market. To the extent to which it is not 
presently being tapped by the existing carriers, this new market represents poten- 
tial revenues which, in direct proportion to the penetration of that market, wil! 
be available for the further extension of the benefits of low-fare service to the 
lean routes and poorer traffic cities. If the potential revenues are to be diluted 
by the participation of too many carriers, attainment of this objective would 
inevitably be thwarted. We cannot escape the conclusion, therefore, that the 
introduction of new carriers, operating unlimited air-coach services as here pro- 





. > mse —_—s *s -— ~— © Se wm oe ee PS 


—— bh 2 2h 4 ti ee ob at lle CUCU ee. oo 


as 


—s 


i. we eee ee ee 


~—— 


—a 


aS 


—— 


Oo os CO RPM Vrs 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 805 


posed, would constitute a serious threat to the future orderly progression toward 
cheaper air transportation for the Nation as a whole. 


* . * . . * * 


The facts, in our opinion, do not support the claim that the further develop 
ment of low-fare transportation requires the authorization of a group of special- 
ists. The reduction of fares is a natural incident of air-transport development. 
It is the logical result of economies that have come from the use of more eco- 
nomic equipment and improved operating methéds. The technological know-how 
required for a passenger service certainly does not vary with the level of fares 
charged or the seating density of the airplane. Moreover, the examiner’s careful 
analysis of the cost evidence in the present record shows that the applicants 
cannot operate the services they propose at a unit cost appreciably lower than 
the cost at which the presently certificated carriers could operate comparable 
services. It is our conclusion, therefore, that the existing carriers are fully 
capable of providing the scheduled regular and frequent air-coach services needed 
between the points which they are already serving, and that they have the neces- 
sary resources and facilities to insure the further growth and development of 
such low-fare services. 


The Board accordingly denied the applications insofar as they sought 
unlimited authority, but deferred them for consideration with the gen- 
eral investigation insofar as they requested irregular or limited 
authority. 

Even though the irregular carriers were not originally visualized as 
competitors to cu real extent of the scheduled lines, and whatever 
their place may ultimately be in the transportation of passengers by 
air, there is no escaping the fact that up to the present time they have 
been a significant force in the competitive picture. Although this 
competitive impact has extended to both the passenger and cargo fields 
and to operations domestically, between the United States and its Ter- 
ritories, and between the United States and foreign countries, it has 
not been felt uniformly in all areas. For example, it appears that in 
the cargo field the competitive influence of the irregular carriers has 
been less important in the domestic than in the international field.” 
Nearly three-fourths of the cargo ton-miles generated by the irregular 
carriers during 1951 were accounted for by the international opera- 
tions. And since the Board’s exemption regulations conferred no 
authority to conduct passenger operations in foreign air transporta- 
tion, the competitive influence on passenger services has necessarily 
been limited to operations within the United States and between it 
and its Territories. 

On the whole. large irregular carriers have concentrated their 
flights on the most important route segments between the heaviest 
traffic-producing points and have devoted an overwhelming part of 
their efforts to the lucrative long-haul traffic. For example, out 
of a total of 16,189 flights (including those for the military) operated 
by large irregular carriers and irregular transport carriers during 
1950, 52 percent were over five route segments, and 65 percent were 
over 11 segments. The remaining flights were widely scattered. 
Under this pattern of operation it necessarily followed that in such 
high-density, long-haul market as New York-California and New 

ork-Miami, to mention only two, services by irregular carriers would 
be competitive instruments tu be reckoned with. As a correlative, 
it also followed that between a much greater number of points served 


ere 


"This was not the case, of course, with respect to the noncertificated eargo carriers 
yhe after operating pursuant to omen for a time were awarded certificates in 1949. 
heir role in the development of domestic air cargo is discussed late- 
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by the scheduled carriers which suffered from the dual drawbacks of 
low density and short haul, irregular air-carrier operations would 
have only slight direct competitive effects. 

There is no indication that their competition has exerted any im- 
portant pressure toward the development of new and improved equip- 
ment. With minor exceptions, the transport. equipment utilized by 
them has consisted of surplus military aircraft, many of them of the 
type relied on heavily by the certificated trunk-line carriers in the 
early pamnet era as transitional aircraft. Even today, the large 
irregulars do not operate aircraft of as advanced design as those 
utilized by the certificated trunk lines in the major competitive mar- 
kets. Much the same situation exists in the other areas where com- 
petition as to service might occur. 

\X In the field of air fares, however, the situation is different, and there 
the influence of the irregular carriers has been strongly felt. From 
the beginning of their operations, a substantial number of the irregular 
air carriers have concentrated on operating nonluxury services in the 
high-density markets at fares substantially below the standard fares 
of the certificated carriers. Although there has been a substantial 
variation between the level of fares ata by the different irregular 
carriers, the fares of the Lens roup at the end of 1951 averaged 
some 65 percent of the standard fares of the certificated carriers.” 
The irregular carriers, by operating in markets, under conditions, and 
at times when high-density seating could be realized and, consequently, 
lower fares charged, helped to bring about the development of low- 
fare coach services of the type that have accounted for the largest 
portion of the recent growth in domestic passenger business of all 
air carriers. Such low-fare coach services have served as a competi- 
tive stimulus to the certificated carriers in the low-cost field, and, 
‘ogether with the coach services of the certificated carriers, have 
:nduced many persons to travel by air who would not have utilized air 
services at the higher standard fares. The extent to which the opera- 
tion of these low-cost services on frequent schedules has enabled the 
irregular carriers to penetrate the passenger market is indicated by 
the fact that during the first 9 months of 1951 they carried some 
440,000 revenue passengers and flew 742,000,000 revenue-passenger- 
iniles in domestic and international operations. 

The competition that the irregular carriers have offered is not 
limited to competition with the certificated carriers. In addition, they 
have fought strongly among themselves for the available low-cost 
market. Although this latter competition has extended to some extent 
to all irregular operators, it has on the whole had its strongest influence 
with respect to a relatively few of the irregular carriers, since of the 
total noncertificated carriers operating passenger services a limited 
number have accounted for the bulk of the business. In 1950, the 5 
largest operators accounted for 45 percent of the revenue-passenger- 
miles operated by all irregular carriers and the largest 10 accounted 
for approximately 65 percent of the total. 

t 


The problem facing the Board under’ this situation has been to 


evaluate the beneficial and detrimental results that have in the past 


“This spread in fares is substantially reduced if the comparison is made with the 
coach fares of the certificated carriers, and on this basis irregular fares averaged ap- 
proximately 90 percent of the certificated carriers’ charges on those segments where coach 
service was offered. 
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flowed from irregular air-carrier operations and that may be expected 
to result in the future, and on the basis of that evaluation to bring about 
a scheme of authorizations that wi]l promote a sound air-transporta- 
tion system. On the basis of the record before it in the Transconti- 
nental Coach-Type Service case the Board, as already pointed out, 
concluded that the benefits that would stem from a general authoriza- 
tion to the noncertificated applicants in that case to conduct unlimited 
transcontinental coach services were not sufficient to outweigh the 
detrimental effects that the authorization would have upon the air- 
transportation system as a whole. The question of the nature and 
extent of the authorization that should be granted to the irregular 
carriers to conduct supplementary services falling short of unlimited 
operations similar to m conducted by the certificated carriers is now 
pending in the large irregular investigation where the opposing parties 
will have an opportunity to present evidence upon which the Board 
can base its decision. 

In conclusion, it should be pointed out that, despite frequent state- 
ments to the contrary, the Board’s actions have not all been directed to 
restricting the — of operations of the irregular carriers nor have 
its policies resulted in economic strangulation of the irregular carrier 
industry. The military exemption previously referred to represents 
a substantial authorization. Reports filed with the Board by the Air 
Force covering military contract movements indicate that during 
about 9 months of 1951 the large irregulars received revenues of $20 
million for domestic passenger and cargo contract movements, the 
Atlantic and Pacific airlifts, and international and Alaskan contracts. 
Although the Board has no precise information as to the reyenues 
derived by the large irregular carriers from the transportation of 
“furlough” traffic (as distinguished from contract movements) it is 
clear that such revenues amount to several million dollars a month. 

Between 1950 and 1951, the irregular carriers, as a group, increased 
their gross revenues from $35,019,000 to $67,082,000, an increase of 
91 percent. Their net worth increased from $4,129,000 in 1950 to 
$5,452,000 in 1951, or 32 percent and their net profit before taxes from 
$830,000 to $3,764,000, an increase of 353 percent. These large in- 
creases took place within a 1-year period, and indicate that the irreg- 
ulars as a class have been prospering. In large measure, it is believed, 
the Board’s action in permitting the large irregulars to carry military 
traffic has accounted for their increased prosperity. 

Of the 57 large irregular and irregular transport carriers reporting 
gross revenues for 1951, 15 reported gross revenues in excess of $1,000,- 
000; 15 reported revenues between $500,000 and $999,999 ; 20 reported 
gross revenues between $100,000 and $499,999; and 7 repo gross 
revenues below $100,000. The net worth of 12 carriers was minus, 
and the net worth of 17 carriers was below 25 percent of their total 
assets. The remaining carriers had a net worth in excess of 25 percent 
of their total assets. 


IV. Domestic Air Carco Service 


From the onal cint of American aviation one of the most im- 


portant results of World War II was the stimulus it gave to the de- 
velopment of the transportation of cargo by air. As far back as 1928 
certain of the air carriers then operating had entered into a contract 
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with the Railway Express Agency (then known as the American Rail- 
way Express) pursuant to which the agency undertook to handle for 
them the transportation of property by air. Under this spmmennent, 
the air carriers would specify the rate she charged and would perform 
the physical movement of the express; REA would handle pick-up 
and delivery and most of the other service functions. Subsemuently, 
when the act was passed and the carriers were granted “grandfather” 
certificates, their authorizations included the right to engage in the 
air transportation of property as well as persons and mail. Except 
for limited and on the whole unsuccessful experimentation in air cargo 
eee the transportation of property by air pursuant to the 
certificate authorizations continued until 1944 to be handled exclusively 


by REA under the agreements between the carriers and Railway 
x 


ress, 

There was a steady growth in the volume of air express during the 
prewar period, with express ton-miles increasing from 2,182,420 in 
1938 to 5,258,551 in 1941. During the same period express revenues 
rose from $1,278,164 to $2,919,003. Nonetheless, the high rates for air 
express, averaging in the vicinity of 60 cents per ton-mile, coupled 
with only limited acceptance of the ibilities of the movement of 
property by air confined the express business generally to small ship- 
ments and kept it as a relatively minor part of the total air traffic. 
For example, in 1941, the express revenues of all carriers amounted 
to only $2,919,003, or 3 percent of their total revenues as against 71.7 
percent for passengers, 23.3 percent for mail, and .8 percent for ex- 
cess baggage. 

The certificated carriers were not entirely unmindful of the possi- 
bilities of air freight, and as early as 1941 set up an organization for 
the specific purpose of undertaking a research program looking into 
all phases of air freight transportation, such as air and ground equip- 
ment requirements, rates and tariffs, potential shippers, ete. How- 
ever, major attention continued to be focused on the development of 
the passenger market, and freight received scant consideration. 

e demands of the war for the rapid movement of immense quanti- 
ties of freight to distant points, many of them not accessible by any 
other means, ushered in a new era in cargo transportation. The mili- 
tary air transport services operating both directly and through con- 
tracts with the certificated airlines set up a globe-encircling network 
of routes and undertook what was to become an air freight operation of 
staggering proportions. Aircraft designed originally for passenger 
service were modified to meet the specific requirements of air cargo 
operations. Experimentation and improvisation brought about new 
cargo methods and procedures. With cost a consideration secondary 
to the prime concern of supporting the military demands of war, the 
period saw the movement of heavy, bulky articles which before the 
war, even had their transportation been economically feasible, would 
in many cases have been prohibited by the space limitations of the 
cargo compartments of the combination passenger-cargo planes then 
in use by the airlines. 

Equally important, these extensive operations produced a large pool 
of men trained in the air-cargo field and convinced that there was avail- 
able a tremendous commercial air-cargo potential to be tapped and 
that this market made economically feasible the operation. of large- 
scale commercial air-cargo services. Also, operating under the de- 
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manding time schedules of the war, manufacturers and other pro- 
spective air-cargo shippers began to become aware of the advantages 
of moving their products by air. This commercial aspect of the pic- 
ture is portrayed by the fact that from 1941 to 1945 air express carried 
by the certificated lines in their commercial operations increased seven 
times. 

The rush to enter the air-transportation field that occurred in the 
later days of the war following the release of trained aviation per- 
sonnel and the making available of surplus military aircraft at bar- 
gain prices has already been referred to. Many of these persons con- 
centrated on passengers, while others turned to both passengers and 
cargo. But another large group devoted itself ae to the 
transportation of cargo. Within only a short time, there had been 
added to the certificated carriers authorized to engage in the air trans- 
portation of property, a large number of new operators (conducting 
their services on what were or purported to be either a nonscheduled or 
a private carrier basis) concerned wholly, or at least in large part, with 
the transportation of cargo alone. 

By 1947, a number of these new carriers had filed applications re- 
questing certificates of public convenience and necessity authorizing 
them to engage on a scheduled basis in the air transportation of cargo 
only. On May 5, 1947, the Board adopted, simultaneously with its 
amendment of the so-called nonscheduled exemption réedesignating 
operators under that regulation as irregular air carriers, another ex- 
emption regulation setting up a new group of operators defined as 
noncertificated cargo carriers. This new classification, which was 
limited to the noncertificated carriers with applications on file with 
the Board for cargo-only certificates, authorized the exempted carriers 
to engage as common carriers in the transportation of property only, 
without restriction or limitation as to regularity or frequency of 
service, 

The regulation recognized that in view of the size and complexity 
of the Air Freight case into which the applications for domestic cargo 
certificates were consolidated some time would elapse before the Board 
reached its decision. It further noted that the services being rendered 
were in the public interest and that a broader operating authority was 
needed to avoid, among other things, “the probability of dissipation 
of the operating staff and experience of such carriers, interruption of 
operations, loss of revenues, and probable loss of part of their capital 
funds” during the pendency of the certificate proceeding. 

The increase in air-freight business under the postwar stimulus was 
almost unbelievable. From 1946 to 1948, domestic air freight rose 
from a practically nonexistent state to 116 million ton-miles for both 
the certificated air carriers and the noncertificated cargo carriers that 
were parties to the Air Freight case, excluding almost 30 million ton- 
miles of air express handled by REA under the uniform express agree- 
ment. Although reliable statistics on the cargo operations of the non- 
scheduled carriers at that time are unavailable, the inclusion of the 
results of their property service would undoubtedly increase this figure 
considerably. 

The certificated carriers did not leave the air-freight field entirelv 
to the noncertificated carriers. As early as October 1944, American 
Airlines had filed its first air-freight tariff and had begun to exert its 
efforts to full-scale entry into the air-freight field. Other carriers 
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were slower in setting up freight tariffs and it was not until July 1945, 
that the next of the certificated carriers, TWA, filed its first air-freight 
tariff. The other airlines gradually followed suit and by August 1947, 
all of the domestic trunk-line carriers were offering aib-raig t service, 

Whether the failure of the certificated carriers to move into the new 
air-freight field with the promptness and on the same scale as the 
noncertificated carriers be attributed to a shortage of equipment and 
the pressing demands for more passenger service, to a lack of interest 
in the freight field as long as passenger business continued to be so 
promising, or to both of these, the fact remains that during 1947 the 
noncertificated carriers parties to the Air Freight case carried 4) 
million ton-miles of air freight as against approximately 39 million 
ton-miles for the 16 certificated trunk-line carriers. By 1948 the 
certificated carriers had intensified their efforts in the cargo field and 
had surpassed the noncertificated cargo carrers, hauling 70 million 
ton-miles as against 45,500,000 ton-miles for those noncertificated car- 
riers. However, the bulk of the certificated carriers’ freight traffic 
was handled by only two carriers. 

The competition between the various carriers engaging in air freight 
operations during this period was extremely intense, and it became 
chen that many of the rates for cargo were established wholly on the 
basis of competitive considerations without due regard to costs. As 
a result, what threatened to become a full-scale rate war in the freight 
field got under way. Reduced rates by the noncertificated carriers 
were followed by still greater reductions on the part of the certificated 
operators. In mid-1947 the Board, disturbed by these developments, 
while refusing to suspend certain new freight tariffs filed with it by 
the certificated carriers, instituted an investigation into the lawful- 
ness of the rates. In October of the same year the Board again refused 
to suspend still lower tariffs filed by the certificated carriers, but 
ordered an investigation of these tariffs along with the earlier ones 
already under consideration. Shortly thereafter, when still lower 
tariffs were proposed by certain carriers, the Board suspended the 
new sigenli and after that suspended all additional competitive 
freight rates below the level in effect at the end of October. 

After public hearing on the various rates, the Board on April 21, 
1948, issued its opinion in which it established a minimum level of 
freight rates below which no tariff could be set except with the special 
permission of the Board (Air Freight Rate Investigation (9 C. A. B. 
340 (1948)). These minimums were established at 16 cents per ton- 
mile for the first 1,000 ton-miles of any one shipment and 13 cents per 
ton-mile for all ton-miles in excess of 1,000 of any shipment. In that 
opinion the Board, after pointing out the unreasonable relationship 
between the rate level and costs, said : 

* * * The rates of the certificated carriers are lower than those of the non- 
‘certificated carriers for shipments of weight categories constituting a large pro- 
portion of the total freight traffic. This condition, together with a general level 
of rates below cost, would eventually lead to the financial inability of the non- 
certificated carriers to remain in operation. While it is highly important that 
the carriers’ freedom to exploit the potentialities of air freight be protected to the 
fullest extent, and that no avoidable restrictions be placed on such’ freedom, the 
destructive aspects inherent in the present and proposed tariffs dictate that some 
effective regulatory action be taken, 

7 . . . . . 
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The services which are covered by the rates under investigation in this proceed- 
ing are for the most part highly competitive. Many of the certificated carriers 
compete with each other for the same traffic, a condition which is also true of 
the noncertificated carriers. In addition, every operation of the noncertificated 
carriers is in direct competition with one or more certificated carriers. Virtually 
the only rates under investigation applying to noncompetitive traffic are for serv- 
ices to relatively small points on the routes of the certificated carriers. 


The evidence reveals that an unsound competitive condition exists in the air 
freight industry in the United States. This is particularly true as regards the 
transportation of freight between the large cities where a number of the respond- 
ent carriers have established rates unjustified on economic grounds, with the 
result that some of such carriers are incurring substantial operating losses. 
There is danger that as the result of the diminishing revenues from air freight 
transportation, which is being occasioned by these rates, the transportation serv- 
ices of some of the respondent carriers will be seriously affected and may be cur- 
tailed or cease to exist. Certainly the ability of respondent carriers as a whole 
to provide adequate, economical, and efficient transportation of property has 
been impaired and will be impaired increasingly unless we take prompt action 
to halt the progress toward destructive rate competition. 

In our judgment, the current situation in the air freight industry requires the 
immediate promulgation of a general minimum-rate order setting a floor below 
which no rate may go without express approval of the Board * * *. 

+ * * . & + * 

While we have fixed the minimum rates at a sufficiently low level to permit 
extensive experimentation with promotional rates and value of service considera- 
tions above the rate floor, there may be particular situations where the general 
rate which we have prescribed would be so restrictive as to interfere with the 
proper development of the air freight industry. It is not our intention to freeze 
rates in this early developmental period nor to outlaw competitive rates, but 
merely to prevent the financial stability of the industry from being imperiled by 
unrestricted competitive pressures which drive the rate structure generally to 
unremunerative levels * * * 

Although the Board in an effort to permit the carriers to cope with a 
marked directional unbalance in their freight operations has from 
time to time permitted specific rates below the minimum there speci- 
fied, the rates established have remained in effect over-all. 

_ The cargo development of the immediate postwar era culminated 
in the Board’s decision of July 29, 1949, in the Air Freight Case (10 
C. A. B. 572) in which the Board issued certificates of public conyen- 
ience and necessity authorizing three noncertificated carriers to engage 
in the sheduled transportation of property only over two transconti- 
nental routes, a route between California and the Pacific Northwest, 
and a route between the Northeast and North Central sections of the 
country, on the one hand, and the Southeastern States area, on the 
other. The Board’s decision, while based primarily on the need for 
obtaining full development of the air cargo potential and of authoriz- 
ing all cargo carriers in order to provide a yardstick of efficiency and 
costs, also recognized the importance of the competitive influence in 
stating : 

During the period of growing operations by some of the applicants as sched- 
uled cargo carriers under section 292.5 of the Board’s Regulations, the air freight 
carried by the certificated carriers increased tremendously. It is neither possi- 
ble nor necessary to determine whether this growth must be credited primarily to 
the spur of competition provided by the cargo carriers, or whether the growth 
would have occurred without them. In either event, the existence in the field 
of cargo carriers is likely to provide a continuing spur of competition to presently 
certificated carriers. 
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As might have been expected, the services of the new certificated 
cargo carriers operating side by side with the domestic trunk-line car- 
riers entitled to subsidy mail pay soon gave rise to the question of the 
extent to which the passenger, property, and mail carriers should be 
supported with mail pay in their competitive struggle with the new 
companies for air cargo. This problem was first considered by the 
Board in its decision in Braniff Airways, Inc., Mail Rates (9 C. A. B. 
607 (1948) ). The Board resolved the question before it in the follow- 
ing language: 

In the tentative statement we indicated that since the act made no distinction 
between cargo and passenger service we would underwrite losses incurred in 
both cargo and passenger operations. However, we indicated that, as in the case 
of passenger service, losses which are sustained through the establishment of 
uneconomical rates or from the operation of capacity in excess of reasonable 
requirements will not be recognized for mail-rate purposes. 

a . . a * * . 

It has been urged that with respect to the underwriting of air freight losses 
there should be a distinction between all-cargo service and combination passenger 
service on the ground that, unlike passenger service, the all-cargo service has 
been developing satisfactorily independently of support and therefore section 
406 of the act does not authorize assistance to the all-cargo service through mail 
pay for developmental purposes. Although this contention warrants serious con- 
sideration, it is not at all clear at this stage that subsidy payments are not needed, 
at least during a developmental period, to insure the proper development of the 
air-freight industry by making a regular all-cargo service available to population 
centers of close proximity. The record of the noncertificated carriers indicates 
that it might be possible to conduct an all-freight service profitably on a long- 
haul-basis between a few large cities, though up to the present time all of these 
carriers have sustained losses. Even if the transportation of air cargo between 
the more widely separated traffic centers would not require support for develop- 
ment, the carriage of freight on all-cargo planes for shorter hauls between the 
points along a certificated route may require support for proper development. 

* . 7 + : * a * 


The argument is that the doctrine of the Board’s tentative statements puts 
Government funds behind the certificated carriers in their competitive struggle 
with the unsubsidized noncertificated cargo carriers. This, it is said, destroys 
the right to compete on fair and equal terms and will encourage certificated car- 
riers to adopt an unsound cargo-rate structure. However, the Board is not help- 
less to deal with competitive abuses or unsound rate structures. Indeed, mini- 
mum cargo rates were fixed by the Board in the recent air-freight-rate investiga- 
tion to prevent destructive rate competition. Here it is clear that the alleged 
dangers do not obtain, as the rates of Braniff are substantially above not only the 
minimum rates which are prescribed but the rates charged by the competitive 
noncertificated carriers. 

* * * * * * * 


Nor does our decision to underwrite a minimum schedule here indicate that 
we will underwrite schedules above a minimum service pattern. Indeed, since 
property service is already available to certificated points in combination planes 
the carrier would assume a heavy burden of proof in justifying the underwriting 
of all-cargo service in excess of a minimum service pattern. 


This same reasoning was followed subsequently in fixing mail rates 
for two of the smaller carriers, Delta Air Lines and Capital Airlines. 
However, more recently in its tentative statement fixing rates for 
American, United, TWA, and Eastern, the Board distinguished the 
reasoning it had applied to the smaller carriers from that it was apply- 
ing to the Big Four stating: 

We also find that the Big Four, including TWA and United, have sustained 
losses in their all-cargo operations and that such losses should not be under- 


written with mail pay. While we recognize the difficulties in arriving at the 
precise amounts of such losses, we cannot accept the suggestion that the way to 
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arrive at the cost of such services is via out-of-pocket costing. We do not believe 
that our decision not to underwrite all-cargo losses here is inconsistent with our 
conclusions in the Braniff, Delta, and Capital cases to underwrite for these car- 
riers a minimum pattern of service. On the basis of the over-all pattern of the 
Big Four, the aggregate capacity operated in their combination services, the 
extent and strength of their routes, and the extent of their competition with non- 
subsidized cargo carriers, it would not be in the interest of the developmental 
purposes of the act to cover such losses. In reaching this conclusion, we have 
considered that, unlike the situation of the smaller carriers, the development of 
the domestic air freight markets of the Big Four would not be seriously restricted 
by our decision. We are inclined to believe, as a matter of fact, that the decisions 
of the Big Four in expanding (or curtailing) their all-cargo operations do not 
appear to have been based to any material extent on the expectation that the 
Government would underwrite the losses sustained, but rather upon a determina- 
tion that each carrier’s long-run position in the industry would best be 
served by experimentation with cargo flights at this time even though temporary 
losses might be sustained. 


In addition to the competition between the carriers certificated to 
transport persons, property, and mail and the certificated all-cargo 
carriers there has also been competition in property services resulting 
from the cargo operations of the irregular carriers. This competition, 
however, has not been as strong an influence in the domestic cargo field 
as in the domestic passenger field. As already pointed out, nearly 
three-fourths of the cargo ton-miles generated by the irregular car- 
riers during 1951 were accounted for by international operations and 
only approximately one-fourth by domestié services. To the extent 
that cargo operations by irregular carriers have been and are a factor 
in the domestic field, the problems they pose are much the same as 
those presented in the passenger field; and as in the passenger field 
the role of the irregular carrier in domestic property transportation 
can be determined only after decision in the large irregular carrier 
investigation. 

The fourth competitive influence in the domestic cargo field has 
been the indirect air carrier. Under the act, the Board’s economic 
regulatory jurisdiction is not limited to those companies actually op- 
erating aircraft themselves but extends as well to companies indirectly 
engaging in air transportation by holding out their services to the 
general public as carriers of property which they move on the aircraft 
of the direct air carriers. ks in the case of direct carriers, indirect 
carriers may not engage in air transportation under the act without 
first obtaining authorization from the Board to do so. 

Prior to 1948 only one company, Railway Express Agency, was 
authorized to engage in air transportation as an indirect air carrier. 
However, in September 1948, the Board in its decision in the Air 
Freight Forwarder Case (9 C. A. B. 473), acting pursuant to the spe- 
cial provisions of section 1 (2) of the act relating to indirect air car- 
riers relieved such carriers from the requirement of obtaining cer- 
tificates of public convenience and necessity to the extent necessary to 
permit the operation of air freight forwarder service. The Board 
there recognized once again the importance of the competitive element 
in air transport development when it stated : 

The surface forwarder has always been subject to open and active competition, 
and if authorization is granted by the Board the competitive aspect will be an 
important factor in securing to the public service of the highest quality at reason- 
able rates. The forwarder, on the basis of the amounts he must pay the direct 


carriers, will evolve and publish tariffs of his own, setting out the rates at which 
he is willing to serve the public. The shipping public will be in a position to 
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compare the rates of the forwarder with the air freight rates of the direct car- 
riers and, if the differential between the rate of the forwarder and the under- 
lying carrier is too great, it is reasonable to conclude that the business will be 
transferred to the direct carriers. The ability of the air freight forwarder to 
continue in the business will be determined to a large extent by the character 
and cost of the services which he renders as compared to the character and cost 
of the services which is offered in the air freight operations of the direct air 
earriers. In addition there will be competition among the forwarders them- 
selves. The fact that in this proceeding there are more than 70 applicants, many 
of whom have substantial finances with large organizations and ample facilities, 
is assurance that in air freight forwarding there will be the same type of active 
competition that has existed in the surface field. 

In reaching its decision the Board also concluded that it should 
place no limitation on the number of air-freight forwarders who may 
operate nor upon the number of points between which air-freight- 
forwarder service may be rendered. Thus, in the field of air-freight 
forwarding today any person qualifying under the Board’s exemp- 
tion regulation may obtain a letter of registration and conduct this 
type of service. 

t is clear that the rapid growth in air-cargo transportation that 
has come about since the war has been accompanied by a remarkable 
increase in competition. Since the certificated assenger carriers are 
all authorized to transport property and mail the growth of com- 
petition among them in domestic passenger services has been paralleled 
by intensified competition in the freight field. More important from 
a competitive standpoint have been the authorizations granted to per- 
sons whose single interest lies in air-cargo transportation and who, 
without the benefit of any form of Government subsidy, must conduct 
financially successful cargo operations if they are to survive. To- 
day in the cargo field there is competition among the certificated 
carriers, the certificated all-cargo carriers, the irregular carriers en- 
gaged in cargo transportation, the indirect carriers, and between each 
of these various groups. 

This competition does not exist in name only but is, in fact, of ex- 
treme intensity. There is no escaping the fact that the cargo rate 
reductions which brought about the air-freight-rate investigation were 
prompted in large part by competitive considerations, and it would 
be unreasonable to conclude other than that this competition played 
a major role in speeding the advent of flights carrying cargo only and 
in the institution of such flights on all major cargo runs. 

The Board believes that this increase in competition—an increase 
not marked by uncontrolled entry into the field but by selective au- 
thorizations found to be warranted under the standards of the act— 
has had a salutary effect from the standpoint of both the public and 
the air-transport industry and has played an important role in raising 
domestic-property transportation fineluding both air freight and air 
express) from an insignificant 218,242 ton-miles in 1938 to 293,453,282 
ton-miles in 1951. Indicative of the impact of the new competitive 
services is the fact that during 1951, in scheduled services the freight 
ton-miles of the certificated all-cargo carriers were only 25 percent 
less than the total freight ton-miles of all domestic trunk line carriers. 


V. INTERNATIONAL AND TERRITORIAL SERVICES 


Although the standards set forth by Congress in the declaration of 
policy of the act to guide the Board in determining issues of public 
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convenience and necessity and public interest apply to international 
and domestic air services, certain inherent characteristics of interna- 
tional air transport cast it in a different mold from its domestic 
counterpart. Even in the international field Congress prohibited the 
establishment of international air services by United States or foreign- 
flag carriers unless the companies first obtain appropriate authority 
from the Board in the form of a certificate of public convenience and 
necessity or a foreign-air-carrier permit. However, recognizing the 
peculiar nature of international air services and their vital importance 
to the welfare of the country, Congress inverted the usual adminis- 
trative process and provided that instead of acting independently of 
executive control the Board in this field should be subordinated to it. 

The act provides that when a foreign carrier seeks a permit or a 
citizen of the United States requests authority by certificate to en- 
gage in overseas or foreign air transportation a copy of the appli- 
cation must be transmitted to the President before hearing, and any 
decision, either to grant or deny, must be submitted to the President 
before publication and is unconditionally subject to the President’s 
approval. Under this statutory scheme, the Board’s decision is noth- 
ing more than a recommendation to the President and it is he who 
determines finally whether he will approve the Board’s recommenda- 
tion or will direct the Board to make changes in its decision to con- 
form to the conclusions he has reached. Furthermore, the President 
is not required to set forth the reasons prompting him to agree or 
disagree with the recommendations of the Board and he has in a 
number of cases directed the taking of action contrary to that rec- 
ommended by the Board ‘with the simple statement that his action was 
based on matters peculiarly within his province as Chief Executive. 
And the President’s decision is not subject to judicial review. 

The reason for this unusual statutory scheme with its unique rela- 
tionship between the President and the Board is not difficult to dis- 
cover. Toa much greater extent than in the setting up of domestic 
routes, thé establishment of international air services extends beyond 
the question of ordinary commercial needs and cuts deeply across the 
national defense of the country and the conduct of our foreign rela- 
tions. For example, even in times of peace the Board has established 
international routes which could not be justified on economic grounds 
alone where the Military Establishment has strongly urged such action 
as necessary to the national defense. South Atlantic Route Case (7 
C. A. B. 285 (1946) ). And, of course, the national defense implica- 
tions of our international air services are not limited to routes estab- 
lished solely on the basis of defense considerations. 

Equally important are the foreign-relations aspects of the regula- 
tion of international air transport. Since the operation of inter- 
national air routes necessarily involves the securing of operating and 
landing rights in other sovereign countries, most of which have their 
own airlines which they desire to protect from United States competi- 
tion and to obtain operating rights abroad, the give and take of inter- 
ational negotiations necessarily plays an important part in influ- 
encing the international air route pattern. As a practical matter, the 
necessity of obtaining landing rights abroad imposes a definite limita- 
tion on the number of competing United States carriers that can 
operate in a given market, irrespective of the volume of competitive 
services that economic considerations might dictate. For unlike the 
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philosophy of the United States Government which favors competition 
in air transportation, many foreign countries have always leaned to- 
ward a more restrictive policy favoring a chosen instrument and have 
not been adverse to pooling, sharing of markets, and other activities 
characteristic of cartels. a direct result, those countries have been 
reluctant to grant operating rights in their territory to United States 
carriers exceeding in number their own carriers. These considerations 
of international relations are not limited to aviation matters alone, for 
most foreign countries view their air carriers operating routes abroad 
as symbols of national prestige. Consequently, the relations that exist 
in the field of aviation permeate the still larger and more important 
sphere of foreign relations in general. 

The importance of this foreign-relations factor was expressly recog- 
nized in those sections of the act which provide that the Secretary of 
State shall advise the Board of and consult with it concerning the 
negotiation of agreements with foreign governments for the establish- 
ment or development of air navigation, including routes and services; 
and requiring the Board in exercising and performing its powers and 
duties under the act to do so consistently with any obligation assumed 
by the United States in any treaty, convention, or agreement that may 
be in force between the United States and a foreign country. 

In addition to considerations vitally affecting the broad public wel- 
fare, still other matters tend to ane international from domes- 
tic aviation and to raise problems calling for different treatment in 
their regulation. Of significance is the more circumscribed power of 
the Board in the international field to control by administrative fiat 
areas of real public concern. Under the act the Board can compel 
adequate service and prescribe just and reasonable rates, fares, and 
charges in domestic air transportation. No similar authority exists 
in the interntional field, and control of service and fares must be in- 
sured by other means. Even from a standpoint of purely economic 
considerations, services within the United States and services to for- 
cign countries show marked differences. Not only is the traffic poten- 
tial in the international field more limited than on the high-density 
domestic routes, but in most instances the available traffic is subject 
to active competition from foreign carriers. In addition, interna- 
tional services are more costly to operate than domestic routes. ‘These 
various differences might be elaborated on but the foregoing examples 
are sufficient to illustrate the peculiar problems that have had to be 
met in considering the role iammaeiilian in international aviation. 

The Board in its decisions dealing with international air transport 
and the President in his actions on those decisions have from the be- 
ginning taken the position that limited but balanced competition 
should exist between United States air carriers on the major inter- 
national routes. In line with that policy, both have consistently op- 
posed the various bills that have from time to time been introduced 
in Congress proposing the substitution in the international field of a 
single company—a “chosen instrument”—for the competitive serv- 
ices authorized under the act. 

In its first decision in an international-route case the Board in 
awarding Pan American a certificate to operate trans-Atlantic serv- 
ices reflected this philosophy when it refused to permit Pan American 
to utilize all of the frequencies allotted to American carriers pursuant 
to an agreement between the United States and Great Britain, even 
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though no other United States operator was serving the route. The 
Board there pointed out that since under the act it must take into con- 
sideration in determining the needs of the public convenience and 
necessity the factor of competition to the extent necessary to assure 
the sound development of an adequate air-transportation system, if 
any one carrier had authority to utilize landing rights to the extent 
of the total number available to the United States, any competition 
which might in the future be found necessary would ronny be im- 
possible of attainment (Pan American Airways Company, Transat- 
lantie Operations, 1 C. A. A. 118 (1939) Me 

This policy of competition unfolded still further in 1940 when the 
Board issued a certificate to American Export Airlines authorizing it 
to engage in air transportation on a temporary basis between the 
United States and Portugal, American Export Airlines, Transatlantic 
Service (2 C. A. B. 16 (1940) ), and reached full expression following 
the war when in 1946 the Board in the North Atlantic Route Case 
(6 C. A. B. 319 (1946) ), extended American Export Airlines’ routes 
to London and beyond there to the low countries, Scandinavia, Ger- 
many, and Russia; extended Pan American’s route from the British 
Isles through southeastern Europe and the Middle East to India; and 
authorized Trans-World Airlines to operate a route between the 
United States, France, Italy, north Africa, to the Middle East and 
India. 

In the first of these decisions, the Board after stating that competi- 
tion was not mandatory in relation to any particular route or service 
and that it lay in the Board’s discretion to decide the issue in ac- 
cordance with the particular circumstances of each case, outlined cer- 
tain specific considerations that led it to end Pan American’s monop- 
oly in trans-Atlantic service. Among other things, the Board pointed 
out that there was sufficient available traffic at that time for two suc- 
cessful sperennns in the trans-Atlantic field; that competition not 
only would result in improved service but would also act as a stimulus 


toa search for better equipment and operating methods; and that the 
national defense would benefit from such competition since the re- 
search and development by foreign competitors would not be available 
to the national defense of this country. 

These reasons were spelled out more completely in the second deci- 
sion when the Board said : 


We recognize that competition from foreign services will develop on im- 
portant routes. Such foreign competition, however, is not an adequate reason 
for abandoning the present statutory policy of this Government. The greatest 
gain from competition, whether actual or potential, is the stimulus to devise 
and experiment with new operating techniques and new equipment, to develop 
new means of acquiring and promoting business, including the rendering of 
better service to the customer and to the country, and to afford the Government 
better yardsticks by which the performance of United States operators can be 
measured. No matter how many foreign competitors may be in the field, their 
research and development will not be fully available to our industry. The tech- 
nical advancement of aircraft that may be stimulated by competition, together 
with progressive and competitive engineering and research associated there- 
With, will contribute to the peacetime advancement and maintenance of the air- 
craft-manufacturing industry. 

- a * 7 * * a 


As in the domestic system, regulation might result in there being only one 
carrier in a particular traffic area, but to carry regulation to such an extreme 
8 to place only one carrier in the entire European area would result in depriv- 
ing the United States of the opportunity of attaining the maximum development 
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of its foreign air-transportation system. No effective substitute for healthy 
competition as a stimulus to progress and efficiency can be found in monopoly, 
The stimulus to an imaginative management that results from the competitive 
efforts of business rivals to secure patronage and trade cannot be matched as a 
motivating force for the public welfare even by the private profit incentive, for 
the latter might be satisfied with moderate traffic at high rates while the public 
welfare would require mass transportation at lower fares and charges. The im- 
provements which flow from a competitive service cannot be decreed by admin- 
istrative fiat. The presence of more than one United States company in the 
European area should provide a broader and more intensive development of 
equipment, facilities, and services than would be achieved by one company. 

In a series of decisions following the North Atlantic Route case 
the Board certificated additional United States air carriers to operate 
international services in various parts of the world, many of them 
competitive in important respects with the services then being operated 
by Pan American and Pan American-Grace Airways. The Latin 
Ainitbitin Air Service Case (6 C. A. B. 857 eee , granted new routes 
in the Caribbean, Central America, and South America to several 
other United States-flag carriers. Braniff Airways, Inc., was cer- 
tificated to operate to Mexico, Cuba, the Canal Zone, and South Amer- 
ica; Chicago & Southern Air Lines, Inc., to Carcacas, Venezuela, San 
Juan, and other points in the Caribbean; Western Air Lines, Inc., to 
Mexico City; Eastern Air Lines, Inc., to Mexico City and San Juan; 
National Airlines, Inc., to Habana; and Colonial Airlines, Inc., to 
Bermuda. These extensions were accompanied by the grant of addi- 
tional authorizations to both Pan American and Panagra for service 
in the Latin-American area. In the Pacific Case (7 C. A. B. 209, 599 
(1946) ), Northwest Airlines, Inc., was certificated to operate from the 
United States to the Orient via Alaskan points; and Pan American 
was simultaneously authorized to extend its Central Pacific route from 
Midway to Tokyo, Shanghai, and Hong Kong and from Manila to 
Saigon, Singapore, and Batavia. This route was further extended 
from Hong Kong, Indochina, and India to connect with Pan Ameri- 
can’s North Atlantic route thereby establishing the ‘first one-carrier 
around-the-world service. Accompanying this latter action was an 
extension of TWA’s North Atlantic route from India to Shanghai to 
connect with the newly authorized route of Northwest Airlines, in 
effect establishing a second United States around-the-world service. 
Only recently the Board, with the approval of the President, issued 
a certificate of public convenience and necessity to an irregular carrier 
authorizing it to engage in scheduled air transportation of property 
only over a route between the United States and Colombia via Cuba 
and Central-American points. 

Because the flow of traffic over the various international routes is 
considerably lighter than the traffic over the domestic routes and such 
routes are more expensive to operate, there is less competition among 
United States carriers in the international field than domestically. In 
certain areas having only a limited traffic potential competitive serv- 
ices have not been authorized. Thus, Pan American is the only United 
States airline operating services to the Union of South Africa and to 
Australia and New Zealand. But unlike the prewar situation in which 
virtually all United States international traffic was handled by a single 
system the Board has permitted broad-scale entry of additional com- 
panies in the international market through the extension of the routes 
of domestic carriers. Typically, competition has been established be- 
tween major terminals such as New York and London; New York and 
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Buenos Aires; the west coast and Shanghai, Tokyo, and Manila; etc. 
Competition on a point-to-point basis has been the exception rather 
than the rule. 

As already pointed out competition in scheduled services has not 
been limited to that between United States air carriers. Virtually 
every foreign nation of any size has an airline owned or controlled 
by the government of that country which has set out to compete for 
traffic over the major international air routes. The extent of those 
operations is indicated by the fact that at the present time 11 European 
air carriers are authorized to operate over the all-important North 
Atlantic route, 25 Latin-American carriers are authorized to conduct 
services between the United States and Latin America, and an addi- 
tional 4 foreign carriers have authority to link the United States and 
various points in Asia and Australia. Utilizing equipment identical 
with the most modern types operated by United States companies and 
backed by substantial financial assistance from their own governments 
these carriers are an important element in the competitive picture in 
international operations. 

Air transportation between the United States and its Territories and 
within these Territories occupies its own peculiar place, differing in 
substantial respects from both domestic and foreign services. More- 
over, the problems that must be coped with in regulating Territorial 
services differ widely as between the various Territories. 

The Alaskan topography, location of its population, nature of its 
economy, its strategic importance, and the lack of other means of 
transportation, create a need for air service there out of all proportion 
to its population. Even when the act was passed a large number of air 
carriers, most of them utilizing small aircraft, were operating within 
the Territory. However, perhaps to an even greater extent than do- 
mestically, conditions were chaotic. Financial weakness among the 
operators was characteristic; duplication of routes existed in areas 
where duplication was not economically justified; inadequate naviga- 
tional facilities and landing areas severely hampered operations; and 
an almost complete lack of statistical information made the planning 
of a sound course of regulation virtually impossible. 

Faced with this situation, the Board could only feel its way along. 
At the outset, intra-Alaskan services were permitted to continue by a 
blanket exemption from the economic provisions of the act. Subse- 
quently, after a series of hearings the Board, with the approval of the 
President, issued certificates to 21 carriers authorizing check to engage 
in air transportation within Alaska with respect to persons and prop- 
erty, and in a few instances mail (Alaska Air Transportation Investi- 
gation, 3 C. A. B. 804 (1942) ). 

These certificate authorizations differed from the certificates issued 
domestically in that they provided for two classes of routes. The first, 
covering so-called regular routes, provided for fixed terminal and 
intermediate points similar to the authorizations contained in domestic 
certificates. However, even here the Alaskan certificates were some- 
what broader than their domestic counterparts, since in addition to 
receiving the right to serve the points specifically named, the carriers 
were authorized to serve any other points situated in the area which 
ordinarily would be served by the regular route. 
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The second class was comprised of irregular routes, which were desig- 
nations of geographical areas within which a particular carrier might, 
without further authorization from the Board, conduct operations in 
accordance with sporadic traffic demands and build up new regular- 
route service. 

Simultaneously, the Board by regulation provided that the Alaskan 
carriers might make charter trips and conduct special services (1) 
between points on routes named in their certificates; and (2) to or 
from any point in the Territory, provided that such trips originate at 
or are destined to a point on a route (regular or irregular) the carrier 
is authorized to serve. To prevent wasteful service and destructive 
competition, the Board imposed a requirement that charter trips and 
special services to off-route points must be casual, occasional, or infre- 

uent and must not be conducted in such a manner as to result in estab- 
lishing a regular or scheduled service. These special authorizations 
have continued in effect up to the present time. 

The war and the vital role assumed by the Territory from a military 
standpoint gave great impetus to the development of aviation within 
Alaska. With a majority of the certificated carriers engaged in per- 
forming services directly for the Armed Forces or for various govern- 
mental or civilian agencies engaged in military construction projects, 
there sprang up a number of new carriers who began engaging in air 
transportation without any authority from the Board. At that time 
it seemed undesirable to institute any investigation or proceeding for 
strict enforcement of the act because of the possibility that such action 


might have a detrimental effect upon war activities within the Terri- 
tory. However, by 1945 these conditions no longer prevailed and the 
t 


Board concluded that continued service by the forty-odd unauthorized 
operators, in addition to the service provided by the certificated car- 
riers, was not warranted unless required by the public convenience and 
necessity. 

In order that the public need for additional service could be inves- 
tigated in accordance with the requirements of the act, and to estab- 
lish clearly that no new operator could inaugurate service without 
cbtaining prior approval under the act, the Board in July 1945 adopted 
a regulation providing that any operator who engaged in service dur- 
ing the 6 months ending March 31, 1945, without authorization from 
the Board, and who filed an application with the Board on or before 
September 15, 1945, could continue service until the application was 
disposed of. 

he next major step in the regulation of aviation in Alaska came in 
1948 when the Board by exemption established a new class of carriers 
designated as “Alaska Pilot Owners.” This exemption enabled quali- 
fied pilots using small aircraft to perform ialized services in air 
transportation within the Territory of Alaska without the necessity 
of first obtaining a certificate of public convenience and necessity, or 
cf complying with certain other provisions of the act. However, the 
Pilot Owners were precluded from ening between points on any 
route on which carriers holding certificates of public convenience and 
necessity undertake to provide service on an aggregate of three or more 
scheduled flights weekly. The Board’s action stemmed largely from 
the realization that the peculiar conditions existing in Alaska justified 
the ready inauguration of specialized services for such purposes as 
fishing, hunting, sightseeing, or transporting trappers, prospectors, 
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fur buyers, miners, etc., to uninhabited places or places not usually re- 
ceiving air services by the certificated carriers and represented an at- 
tempt by the Board to bring about a more rational system of air 
transportation consisting of only two major classes—the certificated 
carriers and the Alaska Pilot Owners. Originally established on a 
temporary basis, the exemption regulation has been extended from 
time to time and is still in effect. 

During the time that changes were being made in the Board’s general 
regulations authorizing services by Alaskan carriers, changes were 
likewise taking place in the authorizations of the certificated carriers. 
In several instances groups of certificated carriers consolidated or 
merged their properties into single companies of larger size. As a re- 
sult, the number of holders of certificates of public convenience and 
necessity decreased steadily. Also, certificated carriers originally au- 
thorized to transport persons and property only were permitted to 
carry mail and numerous adjustments of, and additions to the prewar 
routes were made in an effort to bring the outstanding authorizations 
into harmony with the operations actually needed to meet changing 
veeds of the Territory. In addition, special exemptions were given to 
a number of carriers who established a need for certain specialized 
t or of service but whose proposed operations were not readily adapt- 
ab e to authorization by certificates of public convenience and necessity. 

These changes resulted in an air transport system for Alaska con- 
sisting at the end of 1951 of 13 carriers certificated to carry persons, 
property, and mail, 96 carriers authorized to operate as Alaskan Pilot 
Owners, and 10 noncertificated operators. Between them these car- 
riers offered regular services between all major points within the Ter- 
ritory, which were supplemented by the specialized services of the 
carriers operating pursuant to exemption. Competition, which in the 
early days of the act had been so severe as to threaten the existence of 
many of the carriers, has been brought within more reasonable bounds 
but the situation in the Territory is still highly competitive. 

Although the absence of reporting requirements for Alaskan car- 
riers during the early days of the act render it impossible to mark out 
precisely the growth that has actually occurred in the Territory since 
1938, the volume of service that is now being rendered is indicated by 
the fact that the carriers operating within Alaska during 1950 re- 
ported operating revenues of more than $10,000,000 and transported 
more than 173,000 passengers. However, despite this large-scale 
business, and the fact that a large number of the carriers received no 
mail compensation, approximately $2,900,000 of the total revenues of 
$10,000,000 was comprised of mail pay and a great many of the cer- 
tificated Alaskan carriers had pending before the Board requests for 
still further increases in mail pay which they claimed were essential 
to their continued successful operation. 

_In Hawaii, as in Alaska, the geography of the Territory has made 
air travel of extreme importance. The various islands, all of which 
have a strong community of interest with Honolulu, are separated by 
water and with boat transportation extremely slow the islands, too, 
have generated a volume of traffic far out of proportion to their popu- 
lation. At the time of the passage of the act, Hawaiian Airlines was 
operating scheduled services between the various islands and was 
granted a vertificate of public convenience and necessity under the 
grandfather provisions of the act. It remained the sole scheduled 
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carrier in Hawaii until 1949 when the Board issued Trans-Pacific Air- 
lines a certificate authorizing it to engage in the air transportation of 
persons and property over routes largely paralleling those of Ha- 
waiian. This award was in large part predicated on the Board’s 
belief that the sound development of air transportation within Hawaii 
required that competitive service be established there. In addition 
to the services of the certificated carriers, a substantial volume of 
transportation by irregular carriers had been carried on within the 
islands. Because of the limited number of points requiring service 
and the fact that in most instances a single point will serve an entire 
island, it was virtually impossible for an irregular carrier to operate 
without exceeding the frequency and regularity limitations of the 
Board’s irregular exemption. However, certain irregular carriers 
have been given special exemption authorizations and are operating 
services there today. 

Within Puerto Rico, the situation is different from that in the other 
two Territories and there has been a much smaller demand for air 
service between points on the island. In fact, traffic has not been 
sufficient to date to justify the authorization of more than one service 
within the island. 

Equally important as air transportation within the Territories has 
been the operation of air services linking the Territories and the United 
States. At the time the act was passed air services were already bei 
conducted between the United States and Puerto Rico and the United 
States and Hawaii. Shortly thereafter Pan American Airways was 
authorized to inaugurate service between the United States and Alaska. 
This situation remained the same until 1946 when the Board author- 
ized an additional carrier to render service between the United States 
and Puerto Rico and granted Pan American a direct route between 
New York and Puerto Rico in addition to its existing Miami-Puerto 
Rico operation. Since that time two additional carriers have been 
certificated to operate between the United States and Puerto Rico— 
one conducting passenger, property, and mail service, and the other 
rendering cargo service only. Competitive services have been au- 
thorized between California and Hawaii and the Pacific Northwest 
and Hawaii and three additional carriers have been certificated to 
render service between the United States and Alaska. 

Irregular carriers have also played a large part in the operation 
of services between the United States and its Territories. In fact, 
these particular markets have been among the major ones tapped by 
the irregular carriers. In 1950, the United States-Alaska, New York- 
Florida-Puerto Rico, and United States-Hawaii segments were among 
the top nine segments in terms of number of flights operated by irregu- 
lar carriers. The role of the irregular carriers in these markets is an 
issue in the large irregular air carrier investigation now pending 
before the Board. 

Looking at the situation as it exists today, it is clear that with the 
exception of intra-Territorial service within Puerto Rico, there exists 
a high degree of competition both within the Territories and between 
the Territories and the United States."* The intensity of this compe- 
tition is attested by the advertising campaigns of the carriers serving 
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the markets, by the institution of coach services and special fares de- 
signed to attract traffic, and the numerous complaints that have been 
filed with the Board by both certificated and noncertificated carriers 
charging that new fares put in by their competitors were unreason- 
able. Between the United States and Alaska alone, at the end of 1951, 
four certificated carriers were providing 53 round trips a week. Four- 
teen of these were exclusively cargo schedules, and the remainder pro- 
vided a capacity for about 2,000 passengers in each direction per 
week, 
VI. InTercorporate RELATIoNns 


The authorization of new competitive services found to be required 
by the public convenience and necessity would hardly be more than 
an idle gesture were it not linked with some means of protecting and 
preserving the competition necessary to the civil aviation program 
of the Nation already in existence. Congress expressly recognized 
this in those provisions of the act previously referred to which pro- 
hibit mergers, consolidations, and acquisitions of control; cooperative 
working agreements; and interlocking relationships unless these in- 
tercorporate relations are approved by the Board as being in the pub- 
lic interest as this term is described by the declaration of policy of 
the act. The congressional intent in including this requirement was 
not to prohibit all intercorporate relations but rather was to subject 
them to the surveillance necessary to prevent the stifling of that com- 
or essential to the continued development of air transportation. 

n fact, in order to promote relationships that meet the test of public 
interest, Congress went so far as to provide that when relationships 
subject to the Board’s jurisdiction are approved by it the carriers con- 
cerned shall be exempted from the provisions of the antitrust laws. 

Probably the most important and far-reaching problems in the field 
of intercorporate relations arise in connection with proposals which 
would result in the elimination of an existing carrier through con- 
solidation or merger, or the acquisition of control of such carrier by 
some other air carrier, surface carrier, or by a person engaged in 
another phase of aeronautics. So important did Congress consider 
this problem from a competitive standpoint that it was not content to 
rely on the guides set forth in the declaration, of policy of the act as 
the sole determinant of Board action. In addition, it specifically in- 
cluded a prohibition against the approval of any consolidation, mer- 
ger, or acquisition of control which would result in creating a monop- 
oly and thereby restrain competition or jeopardize another carrier not 
a party to the transaction. A second proviso, imposed still more 
stringent restrictions on transactions of this type where the appli- 
cant for approval was a carrier other than an air carrier by provid- 
ing that in such cases the Board should not enter an order of approval 

nless it finds that the transaction will promote the public interest 
by enabling the surface carrier to use aircraft to public advantage 
in its operations and will not restrain competition. 

In dealing with applications seeking approval of consolidations, 
mergers, and acquisitions of control the Board has applied the con- 
gressional mandate strictly and has refused to approve those trans- 
actions that would substantially lessen competition or materially upset 
the competitive balance necessary to achieve the fundamental pur- 
poses of the act. The Board’s policy is well spelled out in its first 
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decision Syren, ag a matter of this type where it denied a request 
of United Air Lines to acquire Western Air Express Corporation. 
Acquisition of Western A. E. by United A. L. (1 C. A. A. 739 (1940) ), 
The carriers there urged that the merger would further the public in- 
terest by improving United’s transcontinental service, by effectuating 
economy and efficiency, and by bettering, and consequently promot- 
ing, local traffic. The Board recognized that the merger would. im- 
prove transcontinental passenger service. However, it pointed out 
that the combination would give United direct access to the entire 
Pacific coast and would greatly enhance United’s po: in the 
market with adverse effects upon its competitors. Moreover, the Board 
concluded that the merger would permit United to take over the only 
independent north-south route west of the Rocky Mountains. In deny- 
ing the proposed acquisition the Board stated : 

It is the concentration of ownership and control which is fatal to the opera- 
tion of a competitive economy. To allow one air carrier to obtain control of 
air transportation in the west coast area greatly in excess of that possessed by 
competitors would, in our opinion, seriously endanger the development of a 
properly balanced air transportation system in this region; and the elimina- 
tion of the only independent north and south air carrier west of the Rocky 
Mountains might be expected to retard the promotion of air travel in this 
direction. 

This philosophy has been followed in subsequent decisions of the 
Board on applications by air carriers for approval of transactions 
under section 408 of the act. Thus in disapproving the acquisition of 
Mid-Continent Airlines by American Airlines, the Board, although 
recognizing that the route systems of the two carriers were not com- 
petitive (and in part basing its decision on the fact that the two routes 
would not form an integrated system), pointed out that American, 
because of its size and widespread routes, would be placed at a 
competitive advantage over smaller carriers operating in the area 
served by Mid-Continent. 

As a result of this unwillingness to sanction acquisitions of control 
that threaten to diminish competition or throw the competitive scales 
out of balance, the transactions that have been approved by the Board 
in the domestic field have been those that joined noncompeting com- 
panies or companies whose routes were largely complementary and 
with the competition between them of no great significance. In its 
treatment of acquisitions of control by air carriers outside the terri- 
torial United States the principles applied to the domestic cases have 
not been applied with quite the same strictness. Actually, except for 
transactions affecting Alaskan air carriers there have been presented 
to the Board relatively few cases involving the acquisition of control 
of air carriers operating in overseas or foreign air transportation. 
The most important of these cases imbuthaettiy was that in which 
Pan American Airways was authorized to acquire control of American 
Overseas Airlines, one of the three American carriers authorized to 
ee between the United States and Europe and a competitor of 

an American for traffic to the London gateway. A three-member 
majority of the Board recommended that the acquisition be disap- 
proved ; however, the President directed approval but simultaneously 
concluded that Pan American which under its certificate and that of 
American Overseas might serve London and Frankfurt should also 
be authorized to serve Paria, and that TWA which was authorized to 
serve Paris should be certificated to serve London and Frankfurt as 
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well. Thus, even though the merger did eliminate one of the indepen- 
dent carriers which was competitive with Pan American it increased 
competition to the points which the President concluded were the 
most important cities in the European area from a standpoint of 
air transportation. 

A somewhat different situation has pertained in Alaska due to the 
fact that at the time the act was passed there were a great many 
carriers, many of them so small that they were unable to perform the 
services necessary to meet the needs of the Territory and that competi- 
tion between these carriers existed over segments which lacked suf- 
ficient traffic potential to support competing services. As a result in 
Alaska the Board has approved a number of mergers and acquisitions 
of control that eliminated routes which at least on their face appeared 
to be competitive. A closer examination of the cases, however, dis- 
closes that in many instances this competition was illusory since the 
acquired carrier had ceased operations or that carrier would have been 
unable to continue to render service over both the competitive and 
noncompetitive portions of its route. 

The more stringent congressional policy applicable to surface car- 
rier applicants who seek to acquire air carriers has also been applied 
strictly by the Board. In every case of this type that has been decided 
approval has been refused. Moreover, even where a surface carrier 
has applied for a certificate of public convenience and necessity in its 
own name, thereby avoiding a technical control relationship within 
the purview of section 408 of the act, the Board has applied the tests 
of the latter section as an element of public convenience and necessity 
and in every case has denied the application. 

It would be erroneous to view the authority of the Board over 
mergers as nothing more than a negative power granted for the sole 
purpose of preventing the lessening of airline competition by the 
elimination of independent operators. For consolidations, mergers, 
and acquisitions of control wisely chosen can be powerful instruments 
in insuring the continued development of the air transportation system. 
Deficiencies in the air-route pattern of the country, stemming both 
from the system of routes established under the grandfather provi- 
sions of the act and by subsequent Board authorizations, have been 
recognized from the early days of theact. However, these deficiencies 
came into sharp focus in i947 following the rapid deterioration in the 
financial situation of the air carriers and pointed up the necessity 
of formulating an over-all route plan to serve as the pattern for future 
development of the airline network. This need was high-lighted by 
growing concern over the heavy subsidy mail pay requirements of 
most of the certificated carriers, the competitive unbalance amon 
the carriers, and the desirability of lowering unit costs as a basis o 
bringing about fare reductions and making air transportation avail- 
able to a larger segment of the public. This need was recognized by 
the Board and was louie by both the President’s Air Policy 


Commission and the Congressional Aviation Policy Board which ren- 
dered reports on national aviation policy in 1948. 

Any proposal for a national route plan taking into account the over- 
all needs of the country must have as a vital ingredient, the possibility 
of mergers which will achieve a system of carriers whose size and 
other characteristics will permit more uniform cost levels; will avoid 
excessive competition detrimental to the system as a whole but at the 
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same time preserve existing competition and increase the effectiveness 
of it; will improve service to the public through combinations of car- 
riers whose routes logically integrate. For some period of time now 
the Board has given consideration to possible mergers that would 
achieve the foregoing objectives and has from time to time urged car- 
riers to take steps to bring about such combinations. Only recently 
such a combination has been voluntarily proposed by the carriers and 
approved by the Board in the consolidation of Braniff Airways and 

id-Continent Airlines. In addition, there are now pending before 
the Board a number of other voluntary agreements proposing com. 
binations between existing carriers ind investigations instituted by 
the Board on its own initiative directed to determining whether cer- 
tain other combinations, not the subject of specific agreements between 
the carriers, would be in the public interest. It is the Board’s inten- 
tion to continue to pursue this policy of searching out and encourag- 
ing those transactions that will help to achieve the policies set forth 
by Congress in the act. 

The policy that has been applied by the Board with respect to 
coupotidaatad, mergers, and acquisitions of control has also been 
applied to other intercorporate relationships. The Board has con- 
sistently refused to approve interlocking directorates between air 
carriers, between air carriers and other common carriers, and between 
air carriers and persons engaged in some other phase of aeronautics 
where such relationships gave rise to the posssibility of reducing 
competition or of interfering with the freedom of the air carrier 
to take the action best calculated to promote its well-being and the 


well-being of the air transportation system as a whole. In the few 
cases involving such peculiar circumstances that the Board found 
the public-interest factors favoring approval outweighed harmful 
results that oe could result, it has carefully conditioned 


its approval in order that it might keep a continuous check on the 
relationship and take action disapproving should changed conditions 
— bring about a situation that conflicted with the policies of 
the act. 

The same caution has been exercised in dealing with cooperative 
working agreements subject to approval under section 412, although 
here the task has been more difficult since in many areas arrangements 
of this type can be extremely beneficial to the public and the trans- 

ortation system as a whole. Domestically the agreements that have 
een approved have in the main been those which involved no threat 
to the competitive situation and merely offered a promise of savings 
and reductions in costs through joint action by a group of carriers. 
In the international field, however, the situation has been somewhat 
different. With more limited regulatory powers there than domesti- 
cally, e. g., the lack of the power to control property rates of United 
States international carriers or to compel the rendereding of adequate 
service by them, and lacking comprehensive control over many of the 
activities of foreign air carriers with whom the United States inter- 
national operators compete, the Board has utilized its control over 
cooperative working arrangements as a means of exercising more 
adequate regulatory jurisdiction in the international field. These 
activities have occurred primarily in connection with the International 
Air Transport Association, an association of all of the scheduled inter- 
national carriers, both United States and foreign, which through res- 
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olutions joined in by all of its members sets the standards governin 
such important matters as passenger rates in the international field. 
However, even in this area the Board has exercised extreme caution 
und has hedged its approval of the arrangements embodied in the 
LATA resolutions with safeguards designed to avoid results that might 
he deleterious to the competitive situation of United States carriers 
and to maintain continuing control over the activities covered by 
the resolutions, 
VII. Conciusion 


During the 14 years that have elapsed since the Civil Aeronautics 
Act was passed, the air transportation system of the United States 
has grown from a relatively small industry to one which, while still 
not large by the standards of many other components of our industrial 
and transportation system, is an important factor in the over-all econ- 
omy of the Nation. This growth has brought with it greater coverage, 
increased schedules, improved equipment, and more reliable service for 
the traveling public; it has simultaneously produced for the country 
at large a stable industry in sound financial condition, ready and able 
to meet the threefold demands of the commerce, the postal service, 
and the national defense set forth in the declaration of policy of 
the act. 

In 1938 when the act became law scheduled air service was available 
to only 240 cities of the country and the total domestic route mileage 
of the services authorized was 39,000. The scope of overseas and for- 
eign operations was even more limited with no services being con- 
ducted over the important North Atlantic trade route to Frunobe and 
only a single service across tlie Pacific reaching the Far East. By the 
close of 1951, the number of cities in the continental United States 
certificated for scheduled trunk-line operations had increased to 416 
and domestic trunk-line route mileage to 130,000. There were also in 
operation domestically a large number of new carriers authorized to 
conduct local services over nearly 28,000 miles of routes serving some 
560 communities and several new all-cargo carriers with certificates 
permtaeas the operation of scheduled cargo services over routes blan- 
‘eting the major freight-producing points of the Nation. In the inter- 
national field, certificated carriers were offering scheduled services 
linking the United States with all of its Territories and possessions, 
and with virtually every foreign country. 

_ This increase in the coverage of the airline network, as impressive as 
it is, fails to give an adequate picture of the growth that has taken 
place. Many of the cities certificated in 1938 have since been given new 
service by additional carriers. Scheduled frequency has increased 
greatly and today on such important runs as that between New York 
and Washington the certificated carriers are operating approximatel 

76 raund trips daily. Moreover, this service is being offered wit 

modern equipment affording the maximum in speed, comfort, and 
safety. Equally important, the price at which the public can purchase 
this transportation is conallacabiy less than it was in 1938 and on a 
number of the more important route segments is available on a coach 
basis at fares as low as 4 cents per mile. The volume of service avail- 
able is indicated by the fact that in their combined operations the cer- 
tifieated carriers in their scheduled operations at home and abroad had 
a total in 1951 of 2,752,000,000 available ton-miles. The public re- 
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sponse to this improved service is reflected by the increase in number 
of revenue passengers annually from 1,306,000 in 1938 to 24,670,000 
in 1951, a rise in revenue passenger miles from 532,052,000 to over 13 
billion, and an increase in express and freight ton-miles from 2,182,000 
to 292,453,000. 

The expansion that has occurred has both made possible an impres- 
sive increase in the amount and intensity of competition in air trans- 
portation and, in the opinion of the Board, has at the same time been 
stimulated by that competition. Where in the 1940-41 period of the 
100 city pairs ranking highest in interstation passenger miles only 20 
percent were competitively served, today 76 have competitive serv- 
ices—in many cases by three or more carriers. In the overseas and 
foreign field similar increases in competition have taken place. For 
example, of the 50 foreign points producing the most traffic in 1951 
only 13 were certificated in 1940, and none of them received competi- 
tive service. By 1951, however, 7 of those 13 points, or over 53 percent 
received competitive service from United States carriers. In addition, 
of the 37 foreign points certificated since 1940 which make up the re- 
mainder of the leading 50 cities, 13.5 percent are competitive. If the 
competitive services of foreign carriers are taken into account these 
figures become still larger. A similar increase in competition is shown 
for the top 15 pairs of points in overseas air transportation. Of the 
10 certificated in 1940 none had competitive service. By 1951, six had 
such service. Of the five certificated since that time three also had 
competitive service. 

As might be expected in any instance of such tremendous growth 
in the short space of 15 unsettled and rapidly changing years, the 
carriers have from time to time suffered growing pains ond the state 
of the industry has shown wide fluctuations. However, today the air- 
line industry of the United States is in a sound financial position 
and possesses the strength and stability to meet the present aii eature 
demands of the country that may be made upon it. During the calen- 
dar year 1951, the certificated carriers as a group had total trans- 
portation revenues of almost $1 billion, and although some of the 
existing carriers still obtain a substantial part of their revenues from 
the transportation of mail, there has been a steady rise in the per- 
centage of total income accounted for by commercial revenues from 
the transportation of persons and cargo. In 1938, nonmail revenues 
accounted for only 63 percent of the total revenues of the domestic 
carriers and 43 percent for international operators; by 1951 those 
figures had increased to 94 percent for the domestic trunklines and 
to 89 percent for the overseas and foreign operators. There has also 
been encouraging progress toward commercial self-sufficiency with an 
increasing proportion of total mail payments representing fair com- 
ere to the carrier for the actual cost of transporting the mail. 

oday a number of our domestic trunk-line carriers receive no Gov- 
ernment subsidy. The Board sees as one of its major regulatory 

onsibilities in the future the encouragement and development of 
civil aviation in such a manner as to preserve this financial strength 
and bring about an ever-decreasing need by the carriers for Govern- 
ment financial support. 

A substantial part of the expansion of the airline network and 
growth of competition has come about through an extension of the 
routes of existing carriers. Under the congressional mandate con- 
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tained in the Civil Aeronautics Act, 18 companies were awarded cer- 
tificates of public convenience and necessity authorizing them to con- 
duct services over the routes they were operating at the time the act 
was passed. There was a great disparity between those carriers in 
size and financial strength, in the productivity of their routes, and in 
the costs at which they could operate their services, and it was clear 
that many of the companies under their then-existing route systems 
could not be expected to move far along the road to commercial self- 
sufficiency. It was also clear that many of them could not render 
effective competition with the larger and stronger carriers in markets 
where they were competitive. Thus a major problem that has faced 
the Board has been that of lessening the disparity between the various 
carriers and of bringing about a balanced system of companies with 
comparable unit costs. Substantial progress along this line has been 
accomplished. Yet much remains to be done. With the period of 
rapid expansion and the filling in of the airline network past, and 
with competition now so intense as to militate against wholesale new 
route awards, the Board has turned to the possibility of the merger 
and consolidation of smaller companies operating noncompetitive 
routes as a means of achieving the necessary balance. 

The expansion, however, has by no means been accomplished solely 
through the grant of additional authorizations to existing carriers. 
Since the passage of the act certificates of public convenience and neces- 
sity have been issued to a large number of local service carriers, three 
helicopter operators, and six carriers conducting cargo-only opera- 
tions. A few of these companies have fallen by the wayside, others 
that were granted temporary authorization have failed to establish 
that their certificates should be renewed for additional periods, and 
still others have been permitted to merge or consolidate with other 
companies to achieve better and more economical service. However, 
since none of the foregoing companies had ever before held certificates 
of public convenience and necessity the fact remains that during its 
existence the Board has authorized new operators in numbers exceed- 
ing eee in existence at the time the act was passed. 

ith an airline network as comprehensive as that now in existence 
in the domestic, overseas, and foreign field and offering competition 
in the major competitive areas it is likel that there will be few, if any, 
opportunities in the foreseeable future for the entry of new companies 
eopeee to operate services of the same nature and type as those now 
conducted by existing carriers and —- duplicating existing serv- 
ices. This is not to say that there will be no opportunities for new 
companies in air transportation. Within the past year, the Board has 
renewed for additional periods the certificates of several local service 
carriers and has authorized a new helicopter service in the New York 
City area. Within the past month, it has granted a certificate to a 
former irregular carrier authorizing it to engage in scheduled trans- 
portation of property only in the Caribbean area. In the future as in 


the past those new —— desiring to enter the field of air transpor- 
i 


tation which can establish that the services they propose will meet the 
tests set forth in the act and will result in promoting the development 
of an adequate air transportation system will receive appropriate 
authorization from the Board. 

At the present time, the most likely areas for the authorization of 
ew services by companies not now holding certificates are in the 
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United States-Europe-Middle East cargo case, the North Atlantic 
certificate renewal case, and the large irregular carrier investigation 
now pending before the Board, and in the United States-Alaska inves. 
tigation that will be instituted in the fall of 1952. The first two of these 
cases involve the applications of three companies, two presently opera- 
ting as large irregular carriers and the third a nonoperating company, 
for authority to conduct cargo-only service between the United States 
and points in Europe and the Middle East. The third embraces a 
Board investigation having as its purpose the development of an 
evidentiary record upon which the rd can reach a decision on all 
phases of the question of whether there is a need for the services of 
irregular air carriers supplementary to the existing certificated opera- 
tions and, if so, what should be the nature and extent of the authoriza- 
tions granted, the number of carriers that should be permitted to 
operate, etc. Practically every irregular air carrier is a party to this 
proceeding and most of them have had consolidated into it applications 
for the services they propose to operate. The fourth will be directed to 
a review of the entire problem of United States-Alaska air service. 
Hearings have already been held in the first two cases but they have 
been reopened for additional hearing. The third proceeding is set for 
hearing in the fall of 1952, and the last will be instituted at approxi- 
mately the same time. 
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Mr. Durr, from the Select Committee on Small Business, submitted 
the following: 


REPORT 


PREFACE 


The nonscheduled air carrier problem has been a continuous one for 
the Civil Aeronautics Board since 1945. Twice, this small segment of 
the air transportation industry has been faced with what it believed 
to be a determined effort by the CAB to eliminate it entirely from the 
air transport field. On both occasions, the nonscheduled air carriers 
have petitioned committees of the United States Senate for aid. 

On the first occasion, 1949, hearings were held before the Senate 
Interstate and Foreign Commerce Committee, of which Senator Edwin 
Johnson of Colorado is chairman. On the second occasion, of which 
this report is a development, the irregular carriers, all of which are 
small dena enterprises, have sought aid from this committee. 
Their petition was precipitated by the CAB’s adoption on March 2, 
1951, of amendment No. 1 to part 291 of the Board’s economic 
regulations. This amendment was to become effective on April 6, 
1951, and would restrict all irregular carriers—the so-called non- 
skeds—to three round-trip flights per month over major traffic 
segments and eight round-trip flights between all other points. 

his report summarizes the information developed by your com- 
mittee and presents its conclusions and recommendations. 

I would like to take this opportunity to express the appreciation of 
the Senate Small Business Committee for the help and cooperation of 
the members and staff of the Civil Aeronautics Board. Their con- 
structive assistance has aided the committee greatly. 

JOHN SPARKMAN, 
Chairman, Select Committee on Small Business. 


Wasuinerton, D. C., July 10, 1961. 
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INTRODUCTION 


This committee is properly concerned with the problems presented 
by the nonscheduled air carriers on several counts: 

First of all, the operation of the nonscheduled air carriers represents 
a small but important segment of the entire commercial air transport 
industry of the country. 

Second, this segment has continued to exist and has grown to its 

resent stature and size entirely as a result of its own efforts and only 
Oc it has fulfilled a public demand for service not provided by any 
other segment of the commercial air transport system. 

Third, there appear reasonable grounds for concluding that there 
exists a certain identity of interest between the CAB and the more 
firmly established portion of the industry. Such identity of interest 
is not infrequent between Government regulatory bodies and those 
subject to their page ton 

ourth, and perhaps most important in terms of the committee’s 
proper interest in this matter, is the fact that each nonscheduled air 
carrier is a small business entity, seeking to maintain its place in the 
economy and looking forward to growth as it attracts an increasing 
public demand for its services. 

On March 2, 1951, the Civil Aeronautics Board adopted amendment 
No. 1 to part 291 of its Economic Regulations. This amendment, 
effective April 6, 1951, would have restricted the operation of the 
large irregular air carriers. The carriers protested the order to the 
Select Committee on Small Business of the United States Senate and 
claimed that the real intent of the order was to force them out of 
business. On March 27, 1951, Senator John J. Sparkman, chairman 
of the Select Committee on Small Business requested a 90-day delay 
in the effective date of the order to permit the committee to make 
“a full and complete study of the problem.”” On March 30, 1951, 
the CAB notified the committee that a 30-day extension had been 
granted. On April 30, 1951, a further stay until June 5, 1951, was 
granted and was later extended to July 5, 1951. 

Following an initial staff study, the committee held 7 days of hear- 
ings and heard 22 witnesses. Outlining the scope and objective of 
the hearings, Senator Sparkman on the opening day made the follow- 
ing statement: 

The scope of our jurisdiction is limited. The purpose of these hearings is to 
find out first under what authority these lines, these irregular carriers, began 
operations. We want to find out whether or not the operation of the irregular 
carriers would contribute to or damage the economic stren of the air trans- 
portation industry. In the event it apeeem that it would strengthen the air 
transportation industry, then we would hope to find out whether or not the Civil 
Aeronautics Board has the power under the Civil Aeronautics Act of 1938 to 
permit these irregular carriers to operate. If such operation is desirable and if 
the power is not there to allow them to operate, then we want to determine what 
changes in the law may be needed. Let me make it clear that this not an investi- 
gation of the Civil Aeronautics Board and its operations, It is not an over-all 
investigation as some people seem to have understood. 


Several weeks after the conclusion of the hearings, Judge Walter 
Bastian of the United States District Court for the District of Co- 
lumbia granted a permanent injunction against the implementation 
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of the regulation by the CAB. In his decision Judge Bastian stated 
that the irregular airlines— 
have substantial investments, serious contractual commitments and have de- 
veloped valuable business and good will, all of which will be jeopardized unless the 
regulation is voided by the court. 

The Board’s procedure which provided for each irregular carrier to 
apply for individual exemptions, was considered “proper” by the 
court. Judge Bastian pointed out: 

While these applications were pending, the order complained of was announced 
without a proper notice of hearing and Supertnnny to prone evidence and argu- 
ment. The position taken by the Board is one which would hack away at the 
Administrative Procedure Act. It may be noted that no question of public 
safety is involved in the instant case. 

Although this decision, unless reversed by a higher court, eliminates 
the immediate threat to the irregular carriers, each carrier must still 
apply to the CAB for an individual exemption. In practice, the Board 
has been approving these applications only if the carrier flew fewer 
than the three and eight flights a month." us there is still the basic 
policy question on what role the irregular airlines can play in the 
transportation industry. 


Part I. Tae NonscHeputep Arr CARRIER INDUSTRY 


1, BACKGROUND AND HISTORY 


Until 1944 or 1945, there was no so-called nonscheduled industry of 
the type which came into existence during those years and which 
has developed during the past 6 years. The Civil Aeronautics Act, 


which became law in 1938 by general language granted permanent 
operating authority to the 16 carriers who were then transporting 
passengers, property, and mail by air on a scheduled basis. Any 
other persons who might desire to engage in common carrier air 
transportation were by the act required to first secure from the CAB 
a certificate of public convenience and necessity, which required 
proof (a) of fitness, willingness, and ability to operate, and (5) that 
the proposed services were required by the public convenience and 
necessity. 

There were at the time many owners of small aircraft who performed 
maintenance and other non-common-carrier activities and who en- 
gaged in limited common-carrier activities between various points not 
on any regular scheduled basis. The CAB was overburdened with 
the processing the certificates of the 16 original scheduled carriers, as 
well as the applications of those who wished to enter upon regular 
scheduled operations, and therefore could not devote such attention 
to these operators who flew as common carriers only on a limited 
basis. However, the lan e of the act would have rendered this 
type of operation unlawful h not the CAB taken some sort of action. 

herefore, a regulation was adopted authorizing nonscheduled opera- 
tion by all operators without the necessity of obtaining individual 
authority from the CAB. 
be understood thet the alr carriers whe have reosived exemptions ee lnequias epsretions oe wie will eczive 


such exemption are not and will not be the coach-type overators who have engaged in scheduled route- 
type operations in willful and flagrant violation of the Board’s regulations.” 
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Until 1944 or 1945 there were no carriers (or practically none) who 
had large transport type aircraft, such as DC-3’s or DC-4’s, operating 
under the nonscheduled regulation. Therefore, no problems arose as 
to the proper extent of operations under this regulation. 

Many witnesses before this committee outlined the various factors 
which gave rise’ to the nonscheduled industry as it exists today and 
to the problems arising from this development. In 1944 or 1945, 
veterans who had engaged in various air transportation activities in 
various capacities returned to this country to resume their civilian 
activities. Coincident with their return the Government found itself 
with surplus large transport type aircraft especially DC-3’s, up to 
that time the backbone of the commercial flying industry. Pamphlets 
were issued by the War Assets Administration and loans were facili- 
tated by the Reconstruction Finance Corporation, in an effort to 
expedite the sale of these surplus craft. Furthermore, public demand 
for expanded flying services increased substantially during this period. 

Thus we see a coincidence of events that found available aircraft, 
Government desire to sell them at reasonable terms, trained, personnel, 
and traffic demand—all developing at about the same time. Many 
veterans responded at once. They invested savings in surplus craft, 
and borrowed what they could in order to start operations with a 
minimum of delay. The public’s demand was not Caine sufficiently 


met by the certificated carriers, and these veterans moved into the 
void. It must be noted that the Civil Aeronautics Administration, 
as indeed it should have, cooperated fully with these carriers as their 
operations progressed. 

Viewing this picture, it cannot reasonably be concluded that these 
carriers organized themselves in bad faith for the purpose of operating 


in violation of the law. As witnesses have testified, and as appears 
reasonable to this committee, neither the persons organizing these 
carriers, nor the CAB itself, knew what direction developments would 
take. Although it appears now that large craft like the DC-3’s and 
DC-4’s cannot be operated unless something in the nature of a route- 
type service is authorized, it was not known then that such a service 
on a limited scale would later be held unlawful. The concept of route- 
type service apparently did not even come into existence until May 
25, 1950, when the Board first undertook to deny operating seem 
renewals on the ground that its regulations did not permit suc 
operation. 

Operations by these carriers, or by some of them, continued, and 
certain of them expanded their operations during 1945 and 1946 while 
the Board had before it its investigation on nonscheduled air carriers 
(6 CAB 1049). As the record shows, the Board’s examiner was of the 
opinion that it would be reasonable to allow unlimited flights origi- 
nating, or destined for, a carrier’s operating base, plus 10 flights per 
month between any and all points other than his base. Although the 
Board’s decision did not settle the problem, it did state that the 10- 
flight proposal would “retain the distinction between scheduled and 
nonscheduled operations.” A proposed regulation, issued at the same 
time as this opinion, contemplated at least these 10 flights and, in 
addition, more than 10 for at least two consecutive months, and even 
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thereafter if these additional flights resulted from “unusual, ey 
or nonrecurring conditions.” In its opinion, the Board specifically 
referred to and discussed the new nonscheduled carriers o i 
large meee aircraft, which had grown up during the immedi- 
ate postwar period. 

Since the hearings were held and the oral arguments heard, the termination 
of the war has released thousands of trained airmen and made available hundreds 
of aircraft, and many of these airmen and aircraft are being organized to conduct 
important new air transportation services, relying upon their exempt status under 
section 292.1. 

From the date of this opinion and proposed regulation, the Board 
has required and apparently received full and complete reports cover- 
ing inter alia, the scope and extent of all nonscheduled carrier opera- 
tions. Later, in November 1946, the Board proposed to exempt 


mney the cargo-carrying irregulars from any frequency limitation, 
e 


with the suggestion that in the meantime they file for certificates of 
public convenience and necessity. The proposal made with reference 
to air coach passenger carriers was that they apply for and secure 
individual exemptions and be subject to tariff filing and other economic 
requirements. 

n May 1947, a regulation based on this proposal was issued and 
thereafter all carriers known as “large irregular carriers” (i. e., the 
operators of DC-3’s and DC-4’s) iar to apply for letters of registra- 


tion. These were apparently issued by the Board to all applicants it 
found entitled to them, regardless of previous frequency or regulation 
of operation. 

Beginning in 1948 the Board apparently commenced a program of 
strict enforcement of the exemption regulation, damien to suspension 


orders without hearings, court injunctions, and pro ings to revoke 
letters of registration. It appears from testimony that the certificated 
carriers om an active interest in these efforts to eliminate the non- 
scheduled air carriers, and at least one of them instituted injunction 
proceedings on its own behalf, aided by the Board, against certain 
“nonskeds.”’ 

To the extent that the “nonskeds” still exist today, they have 
managed to survive since 1948 in spite of constant harassment: The 
CAB’s ever-narrowing interpretation of its regulations; new regulations 
designed to limit the ‘‘nonskeds’’ almost entirely to noncommon carrier 
operations; vigorous enforcement activities and regulatory actions 
which will, if unchecked, inevitably eliminate them within a year or 
two; and a campaign possibly inspired by major airlines to discredit 
them in the public mind. 

In his testimony before your committee, Delos W. Rentzel, former 
Chairman of the Civil Aeronautics Board, stated: 

At the time of the enactment of the act, there were only two classes of air 
operators—the first were the airlines which performed regular passe service 
and generally carried the mail pursuant to the contracts already relarsell t6 above; 
the second were the small fixed-base operators possessing small airplanes, which 
they used primarily in short-haul, demand-type charter operations and without 
Government support. 

Since both types of operators were common carriers under the decisions of the 
courts, the Civil Aeronautics Act encompassed both in its regulatory scheme, 





EE 


a ht aioe eo Se 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 837 


However, the Congress incorporated in the law a provision permitting the Board 
to exempt air carriers from the economic provisions of the act where their opera- 
tions were of such limited extent or were affected by such unusual circumstances 
that the economic requirements—including the requirement for holding a Fi 
certificate of public convenience and necessity—would be an undue burden upon 
them. 

Thus, at the outset of Federal economic regulation of air carriers, the solution 
was easy. It was to require all airline-type operators to hold certificates of public 
convenience and necessity and to exempt the operators of the small airplanes from 
the economic provisions of the act so as to permit the continuance of irregular 
type of service they then performed. The difficulties with this approach arose 
shortly after the end of the war. 

The availability of transport-type aircraft, trained personnel to operate them, 
and a strong public demand for air transportation which the certificated lines were 
then not completely able to fill combined to make the air-transport field a very 
attractive one for the war-trained pilot. The service which these new operators 
desired to perform was essentially a route-type service which, under the provisions 
of the act and the Board’s then-existing regulatory policy, could be provided only 
after a certificate of public convenience and necessity had been obtained. 

However, they attempted to fit their operations into the framework of the 
earlier exemption regulation. The subsequent history is well known to the 
committee, with the Board on the one hand attempting, through regulatory and 
enforcement action, to keep these vital new carriers to an irregular and demand- 
type o tion and the carriers on the other hand attempting to provide as regular 
a service as possible. 

The Board, in tightening up its irregular air-carrier regulations in order to meet 
the problems posed by the growth of the large irregular carriers, also imposed 
restrictions on the small fixed-base operators, the type of irregular operator which 
the act envisoned at the time it was passed and the only type that could exist at 
that time. 

We have now reexamined this policy with respect to the small irregulars—that 
is, the charter and irregular operator operating out of a base with small aircraft— 
and on February 14, 1951, the Board approved for circulation to the public a 
proposed yey which would permit regularity of operations within the 
continental United States of aircraft operators utilizing equipment of less than 
12,500 pounds. 

In issuing this regulation for public comment, it was the Board’s belief that 
these small-aircraft operations were primarily auxiliary to, and not in competition 
with, those of the certificated air carriers. Costwise, their operations will be 
considerably more expensive and their service in general will be less reliable than 
is the case with the certificated carriers. 

The small air carriers will perform basically an air-taxi-type service from points 
on airline routes to communities not now served by air transportation. 

Along with its most recent remmseees enactment, in which the Board 
would limit the ‘‘nonskeds”’ to three gti per month between major 
traffic points, an exemption was granted for the performance of certain 
military operations. Conceivably this exemption could keep some of 
these carriers alive during the present emergency. Thereafter they 
would go out of business. The inevitable result of this regulation plus 
other Board activities in this regard, is well summed up by the follow- 
ing extract from an article in American Aviation (March 19, 1951): 

The Board has been disposing of these (exemptions) applications on the average 
of seven a month since the machinery for handling them was set up in May 1950. 
Of this seven, one is usually approved, three are denied finally and the lines put 
out of business, and three are denied tentatively with operating rights soaahiin 
intact usually until after public hearings are held. At this rate, the “nonsked 
industry, as such, would survive at least through 1952. But with the new 


regulation in effect, the future of the majority of these lines oo almost solely 
on the duration of the present national emergency. If it extends beyond 6 months, 
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it is almost certain that CAB will extend the blanket exemption for military 
charters for as long as necessary. On the other hand, if it should expire in 6 
months or less then most of the “nonskeds’’ would have to fold because being 
dependent on revenues from air transportation, they could not economically hope 
to survive under the tighter restrictions being imposed by the Board * * * 

In the February 1, 1950, issue of the same publication appears 
another pertinent article, entitled “CAB Crack-Down Brings End 
Nearer for Nonskeds.”’ The following statements appear therein: 

The present type (of enforcement proceedings, since adoption of Regulation 
291), however, has as its ultimate aim revocation of the letter of registration which 
the nonsked needs to continue operations as an air carrier * * *, 

The Board has embarked on a highly effective campaign which, in the light of 
the carriers involved, will wipe out all but a skeleton number, without even 
opening an exemption docket * * *. 

The size of the carriers involved and the increased frequency with which CAB 
is instituting these proceedings give strong support to the theory that the heart 
will be taken out of the nonsked industry via the enforcement method. 


2. THE INDUSTRY TODAY 


There are approximately 50 nonscheduled irregular air carriers in 
the United States today. These are airlines which have no certificates 
from the Civil Aeronautics Board but operate under letters of regis- 
tration. They receive no subsidy but must meet substantially all the 
safety and operational requirements that the Civil Aeronautics 
Authority has established for the regular certificated airlines. Gen- 
erally, they operate so-called coach services on heavy traffic routes 
at fares well below the regular airlines. ‘These nonscheduled airlines 
own or lease a total of 188 large transport-type aircraft. In 1950 the 
irregular airlines flew a total of 447,110 passengers and 761,065,973 
revenue passenger-miles. The 1950 volume of the nonscheduled air- 
lines was equivalent to 2.8 percent of the passengers carried by the 
certificated airlines and 9.6 percent of the total revenue passenger- 
miles of the certificated airlines. There appears to be general agree- 
ment on the fact that only a very small portion of this traffic could 
represent even theoretical diversion from certificated carriers. In 
view of new traffic developed by the ‘“nonskeds,”’ it seems doubtful 
if there is any net diversion. 

One factor which enters into irregular air carrier operation is that 
of equipment and personnel utilization. The members of the CAB 
testi ed. that large transport-type aircraft must be more or less con- 
stantly engaged in revenue-producing service if the operation is to 
be economically feasible. The investment in such flight equipment 
cannot be borne by an air carrier if the equipment remains idle for 
a sustained period of time. A minimum organization is essential to 
the proper conduct of any air transport operation. Witnesses testified 
that some of the larger ‘“‘nonskeds” employed regularly between 150 
and 200 people. Each carrier has the problem of route familiarity 
for its pilots and maintenance of its aircraft. It was apparent from 
the testimony that 14 to 15 flights a month between designated points 
was the minimum required by even the small carriers. All the air 
carriers who were represented at the hearings testified that a reduction 
below this minimum would lead to insolvency. 
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Safety regulations applicable to the irregular carriers have, for the 
past 2 years, insofar as possible been made substantially identical to 
those applicable to the certified carriers. (If a route-type service were 
authorized, such requirements could be entirely identical to those of 
the certificated carriers.) The last accident on a nonscheduled air 
carrier occurred in July of 1949; in March of this year they completed 
a billion revenue passenger-miles of common-carrier operations with- 
out a fatality. 


A. The nonscheduled industry and national defense 


Over 500 pilots are regularly engaged in nonscheduled operations. 
These fliers, plus the flight crews cal maintenance personnel consti- 
tute a sizable reservoir of technicians who are continuously engaged 
in the operation and maintenance of aircraft. Also, valuable man- 
agerial skill has been developed by the nonscheduled operators, who 
have used and adapted their broad war experience to commercial 
aviation. ‘The nonscheduled industry has kept alive and developed 
technical skill and administrative know-how which has proved to be 
of great value in defense emergencies. 
hese carriers offer a flexible airlift capacity that can be brought 
into military use far more rapidly than the certificated airlines whose 
equipment is obligated by commitments and schedules to service 
regularly appointed routes. The irregular carriers participated in 
both the ace and Berlin Airlifts. In September 1950 some 60 
ercent of the airlift to Korea contracted to commercial airlines was 
own on nonscheduled carriers. In the Berlin Airlift over 50 percent 
of the cargo which was transported by commercial air carriers went 
via planes operated by the nonscheduled industry of the United States. 
One witness pointed out: 


The general problem of the relation of civil air carriers to national defense has 
been considered by Government authorities other than the Civil Aeronautics 
Board. It has been the consistent policy of the Department of National Defense 
to assist and encourage the development of the civilian air-transportation industry 
as & necessary supplement to national defense. The basic reasoning behind this 
policy is that such encouragement creates in the case of irregular air carriers 
reserve aircraft which are immediately available to the Department of National 
Defense in the event of a national emergency. This policy also creates, without 
cost to the Government, a reserve of trained pilots, mechanics and other flight 
personnel, The policy also helps familiarize flight crews and other personnel 
with operations in foreign countries. There are various indirect benefits of this 
policy, a principal one being the creation of extensive maintenance and overhaul 
facilities which are available for work on military aircraft. 

Other Government agencies have also considered this problem. The report of 
the President’s Air Policy Commission was a result of a comprehensive study of 
the whole aviation industry. This report concluded that (1) there is an urgent 
need to develop and maintain a fleet of civilian transport aircraft to act as a 
reserve pool for immediate military use in the event of a national emergency 
and (2) substantial contributions have been made to the een of civil 
aviation by small veteran-owned companies, particularly in the field of air freight. 


B. Development of new markets 

The growth of the air-coach transportation is a phenomenon of the 
postwar period. From the time the first postwar nonscheduled enter- 
prises commenced in 1945, the yearly traffic has grown to 760,000,000 
revenue passenger-miles in 1950. 
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Number of revenue passengers and -miles flown by certificated and i: 
domestic air carriers, years 1946 acu 1950 ond 


NUMBER OF REVENUE PASSENGERS 





1 Schedule operations. 
* Data not available. 

3 Data reported by 499 carriers. 

* Data reported by 47 carriers 2 of which did not report number of passengers. 


The certificated airlines have charged that the nonscheduled oper- 
ators “‘skim the cream”’ off the air-travel- market: that they step into 
the profitable routes without any responsibility or expense in develop- 
ing the subsidiary and feeder routes, and further that the nonscheduled 
planes only take off when the pay load is profitable. The nonsched- 
uled operators reply that they ave in no way “stolen” from the 
existing market of the “luxury airlines’ but that they have instead 
gone out to build their own market, prospecting ‘‘those millions of 
Americans who want air travel—if it is offered to them at a price 
they can afford.” With a view to developing mass markets, the non- 
scheduled lines have expended substantial amounts to educate and 
cultivate public understanding of air-coach economy. The target of 
this advertising has been the lower income hewthet traveler who 
normally uses railway coach or bus. This public, far from expectin 
luxury, willingly foregoes some of the comforts and attention afforde 
the major airline passenger, in exchange for rapid transportation at 
low cost. 

It required several years of experimentation and public education on 
the part of the nonscheduled lines before the certificated airlines 
operated their first coach flight in November of 1948. Even as late 
as the fall of 1949 the president of American Airlines stated publicly 
that an air-coach service was not a part of the concept of the plane of 
American Airlines. However, American Airlines has since instituted 
DC-6 air-coach service. Trans World now offers Constellation 
air-coach service.* Apparently both lines are carrying the low-cost 
passengers without hurting the regular-fare business. Certainly the 
public, to the extent that such service is offered, is benefiting. 

Repeatedly witnesses before your committee pointed out that non- 
scheduled airlines had developed a wholly new market of air trans- 
portation. The result of surveys of the passengers carried by the 
irregulars presented to the committee indicated that 80 percent of the 

¢ Akhough the first trreguler conel Sights were made in 1908, the cartifiented lines have uly sesmt! so 


into this type of operation. There follows a complete list of present domestic coach service 
carriers. (Pootnote 2 continued on p. 10, 
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Footnote 2—Continued 








La F | Date servi 
quency, ; are ce 
Carrier Segment round trips Aircraft Capacity | level | tmaugurated 
daily 
Cents 
American....... New York, Chicago, 2h ee canese 7WOseats..| 4.5 | Dee. 27,1949 
Los Angeles. 
New Paw TNE, Veiiatinaits BO. 2. ckccih~ ics 4.5 | June 3, 1961 
Los Angeles. 
Capital.........; New York, Pitts- 1} DC-4...-.... 59seats..| 4.5 | Sept. 25,1049 
burgh, Knoxville, 
Birmingham, Mo- 
bile, New Orleans. 
Washin — Cleve- 2) DSO. ...cscfic- do..... 4.5 | Mar. 24, 1949 
land, Chicago. 
Washington, Pitts- EE ee oud --G.- 45 Do. 
y, Doteate, t,“Mil- 
New York, Cleve- 1| DO-4......-|.-- Ge..i 4.5 Do. 
land, Detroit, Mil- 
waukee, Twin 
Cities. 
New York, Pitts- Eb Ser Gicsscusl..08..6. 4.5 | Nov. 4,1048 
Ohices Detroit, 
Washington, Pitts- FY Ee ctqecs | <= sake. 4.5 | Mar. 23, 1951 
porehy Cleveland, 
Delta...........| Chicago, Cincinnati, 1} DC-4......- 55 seats 4.5 | Dec. 15, 1949 
Atlanta, Jackson- 
ville, Miami. 
Eastern.........| New York, Washing- 1 | DC-4....... 56 seats _- 4.5 | Feb. 18, 1950 
ton, Jacksonville, 
Miami. ° 
New York, Miami_-_- $3 | DO-4. ...is-hu a 4.5 | Nov. 1,1049 
New York, Washing- Bh Ba ccdnc~]-2-O0..2e 4.5 | May 15, 1950 
ton, Atlanta, New 
Orleans, Houston, 
as A a 87 DO. 220i. ak 4.5 | Sept. 25, 1949 
gham ‘0- 
bile, New. Orleans. 
Chicago, Atlanta, 1} DC-4.......|..-do..... 45 | Dec. 15, 1949 
i Mi- 
ami. 
Detroit, Cleveland, 5 1- DOM, snscarleus rr 4.5 | May 165, 1960 
Charlotte, Atlanta, 
Tampa, Miami. 
New York, San Juan.. 1| DC-4.__....| 60seats..| 4.0 | Mar. 26,1951 
National........| New York, Miami-__-_- #1} DC-4___...- 58seats..| 4.5] Dec. 1, 1949 
Washington, Jackson- hb 1C-46. ccncacls oo Oeaans 4.5 | Mar. 23,1951 
ville, West Palm 
Beach, Miami.* 
Northwest...... Seattle, Spokane, Bt See ccnees 55 seats..| 4.5-5 | Mar. 24, 1949 
Great Falls, Billings, 
Twin Cities, Mil- 
waukee, Detroit, 
New York. 
Seattle, Spokane, () BE, cntensieda Occ. 4.5-5 | June 24, 1951 
Twin Cities. 
New York, Detroit, ® ite enehen icons 4. 5-5 Do. 
Twin Cities, Spo- 
kane, Seattle. 
BUA tes -----| New BA am 1 | Constella- | 8lseats 4.5 | Dec. 27,1949 
Los Ani tion. 
New York, ‘Bt Louis, oBis.c Biiidncseit co Na 4.5 | June 15, 1951 
Los Angeles. 
New York, Pitts- 1} DC-4.-_..... 60 seats 4.5 | May 31, 1949 
burgh, Chicago. | | 
Kansas City, Wichita, 3b DOr4.... cess fas do... 4.5 | Feb. 6, 1049 


Amarillo, Albuquer- 
Tou Phoenix, Los 


United.........- joao * Portland, 2.1 DO4. 2. casahese * en 4.5 | July 65,1950 
Oakland, San Fran- 
cisco, Los Angeles. 





— San = OP DOB i scuss 66 seats 3.6 | May 14, 1950 
. eles. 
Western........| Seattle, Portland, 3: ib: THE ccnced 60 seats_- 4.5 | Oct. 15, 1949 
Oakland, San Fran- 
cisco, Los Angeles. 
Oakland, San Fran- 4} DC-4....... 66seate..| 3.6) June 1, 1950 
cisco, Los Angeles. 
1 woe with National, 4 East-bound onl 
§ West-bound 
: a with Capital, 
77632 O—57—pt. 1, vol. 2- 15 
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nonscheduled passengers would not have flown if the coach-type 
service had not been available. 

Your committee was particularly interested in the case of the air 
service between Los Angeles and a Francisco. Nation-wide, only 
about 4 percent of the intercity passengers travel by air. However, 
in early 1949, a small independent airline started an air-coach service 
between Los Angeles and San Francisco at $9.95—one-half of the 
scheduled airline fare. This first line was soon joined by several 
others, despite the violent protests of the scheduled airlines. When 
one of these scheduled airlines, Western Airlines, attempted to partici- 
pate in this coach-type service, it met with strong opposition by the 
CAB. To circumvent the CAB’s authority it formed a subsidiary 
company, Western Air of California, which could operate intrastate 
under the California Public Utility Commission rather than the CAB. 
The success of this operation was so great that the CAB finally per- 
mitted both Western Airlines and United Airlines to operate a coach- 
type service between the two cities. 

The result of this development of low-cost, air travel pioneered by 
the small irregular airlines is that more people travel between Los 
Angeles and San Francisco by air then by rail and bus combined. 
Sixty percent of all common carrier transportation between these 
cities is by air, a figure far in excess of that applicable to any other 
route. The service has apparently been profitable. Furthermore, 
and recognizing that the point may be inconclusive, the past 2 years 
which have shown the steady development of air coach by both 
‘nonskeds” and certificated carriers, have been the most profitable 
years in the history of the certificated air carriers. 

Your committee was very interested in the impact of air transports- 
tion on Alaska. One witness testified that the ‘“‘nonskeds’”’ had reduced 
the cost of air freight to Alaska from 68 cents a pound to 15 cents. 
It was pointed out that fruits, vegetables, and produce which were 
seldom available in Alaska before the “nonskeds’ are now being 
transported in quantities. The Public Health Service was quoted as 
having credited this development with wiping out scurvy in Alaska. 

Your committee was alarmed by the testimony of the Honorable 
Ernest Gruening, Governor of Alaska, on the great hardship the new 
regulation will work on his Territory by restricting traffic between the 
United States and Alaska. He stated: 

Alaska with its vast distances was a natural place for the development of air 
transportation. In many communities it was the only way to get around. * * * 
All was going well until we ran into an absentee bureaucracy that, for reasons of 
its own which we have not been able to penetrate, began to clamp down on this 
initiative and enterprise and has in consequence greatly retarded the norma! 
development of Alaska. * * * I have no knowledge as to whether the 
policies of the CAB within the 48 States are desirable or good but I know in 
Alaska they have been disastrous. 

* * * The policies of the CAB through the years have been diametrically 
opposed to the policies of this administration, which are to develop Alaska, 
to increase its population, to make it in that far northern part of the world and 
those northern latitudes right opposite Soviet Russia an example of the American 
“=. < Bees oF , 

e are not given in Alaska to kicking unnecessarily. Alaskans are a rather 
independent-minded bunch of individualists. * * * But when things get 
too we have to make our protest and after doing it in the proper manner 
through normal channels, writing to the agency in question and getting no results 
whatsoever, we are very grateful for this opportunity to come before a committee 
of the Congress, which, aher all, is the controlling body in the case of a Territory. 
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A Territory is the creature of Congress. Congress tomorrow could, if it 
wishes, abolish our Territorial form of government, or it could do —e it 
wants. Having that power, it has, we feel, a corresponding responsibility to 
diminish such discriminations by bureaus when they exist, and this in my judg- 
ment has been one of the most flagrant cases. * * * 


Governor Gruening pointed out: 


This particular ation deals with the “nonskeds.” They are all part 
of the same picture, I think it is a mistake, as I tried to point out, because of 
the special and peculiar situation that exists in Alaska, to consider the “skeds” 
and the “nonskeds”’ as being opposed to each other. There is a natural tendency 
on the part of anyone who can get a monopoly to prefer that forhimself. * * * 


Clifford Goodman of Continental Co-op of Washington testified: 


* * * We have in Anchorage a very serious case. At one time I believe 
there were in the neighborhood of one dozen nonscheduled carriers o 
into Anchorage. There was one scheduled carrier, Northwest Airlines, operating 
from Seattle to Anchorage. However, the business there was great eno to 
support all of these carriers, and, of course, too , as I will repeat again, to 
the point where they were forced, because of their frequency, to go out of business. 

At this point we have one nonscheduled air carrier, Air Transport. Associates, 
handling our freight completely—almost, in effect, to Anchorage from Seattle. 
Itisthe lastone. * * * 

If we lose this carrier we do not know what we are going todo. Fora country 
that is so far removed from a source of supply as Alaska and the northern points 
of Anchorage and Fairbanks, it would be catastrophic to believe that any organi- 
zation, any Government agency would allow such a thing to take place. * * * 

* * * We do not think it is fair to the people of this Nation to put this last 
carrier out of business when it is providing services which are invaluable to the 
Territory, without subsidy, and then turn around and put a carrier in there who 
will cost the people money in the form of high subsidies, to serve them. 

We feel that the service to Anchorage and to Fairbanks by the “nonskeds” 
has been good. It has been a safe operation. It has been one where you could 
pick up the phone and say, “I have to have this in a certain length of time,” 
and get it. wate 

T will not go into th:s thing too much further because I know you have another 
witness to call. However, eight flights a month for ang coenee into the Territory 
is not adequate. That would be the same as asking the average businessman to 
close his doors, except tor 2 days a week. He could not maintain a staff or 
personnel of clerks, or in the case of airlines they could not keep —, mainte- 
nance, their pilot structure, their traffic structure, or anything. y would be 
forced to close. To force any airline operating into the Territory to eight trips 


a month, to place this restriction upon them, is in effect the same as closing their 
doors forthem. * * * 


_ The Board’s principal concern, like that of the certificated air car- 
riers, appears to be a fear that low-cost transportation over the coun- 
try’s major traffic routes will undermine the certificated air carriers’ 
fare structure, by effecting reduced fares on substantially all . 
ments. Whether such a result would be a favorable or unfavorable 
one from the mpegs of a better air transport system may be de- 
batable. Stanley Weiss of Standard Airlines testified: 


The position of the Board is that high profits from the lucrative routes must be 
used to support the loss routes. If the costs of the certificated carriers are the 
same as ours, and there is no good reason why they shouldn’t be for comparable 
transportation, they should make a reasonable profit on their transcontinental 
flights charging $99 one way just as wedo. But they charge $156 on their regular 
flights, of which $57 should be clear profit over and above a reasonable profit. 
This $57 plus mail pay, whether subsidy or compensatory, the Board contends is 
necessary in order to import certificated sei vices where the traffic is insufficient 
to support air service. 

his is really an unsupportable transportation policy and runs directly counter 
to the basic transportation policy underlying our entire transportation system. 
It has always been our transportation policy and it is written into every transpor- 
tation act, including the Civil Aeronautics Act, that regulation should be such as 
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to recognize and preserve the inherent advantages of each particular type of trans- 
portation involved. 

It is obvious and known to everyone that air transportation is particularly 
adapted to long-haul operations. Yet the Board’s position requires every passen- 
ger traveling long haul to pay $57 in excess of the cost of service plus a good profit 
in order to support air transportation where the traffic does not require it and 
where the result can only be to the damage of bus and railroad operators, the ferm 
of transportation probably best adap to handle much of this type of traffic. 
The engees operators further a policy of letting air transportation expand and 
grow with respect to the type of traffic to which air transport is best adapted. 


Certain facts are apparent. Air transportation is most needed, and 
can expand to the greatest degree, over the heavy traffic segments. 
Air-coach rates charged by the “nonskeds” have resulted in tremen- 
dous expansion in air service between Los Angeles and San Francisco. 
Fares over major traffic segments, plus the availability of equipment 
to handle and develop the traffic, should result in comparable expan- 
sion. Furthermore, there appears to be no reason why such reduced 
fares on any segment which has any reasonable need for air trans- 
portation should not result in substantial expansion in traffic. We 
doubt whether retention generally of high fares by the certificated 
carriers results in greater over-all passenger revenues by those carriers. 
Certainly present ‘‘nonsked’”’ air-coach fares on the Los Angeles- 
San Francisco run have resulted in greater aircraft requirements and 
utilization, the principal objective of commercial air’ transportation 
viewed from an economic standpoint. In any event, a second-class 
service by noncertificated carriers over major traffic segments, limited 
in amount by proper CAB regulations, could not possibly undermine 
the fare structure. We cannot see how such a service could harm the 
ee carriers. It would obviously be of benefit to the traveling 

ublic. 
‘ The Board’s attitude with respect to a possible undermining of the 
fare structure also appears to run counter to the national transporta- 
tion policy* which would appear to dictate maximum expansion of 
air transportation over these routes to which air transportation is 
best adapted, the medium- and long-haul heavy traffic routes. 


Part Il. Tue Rowe or tHe Crvit AERONAUTICS BoarRD 
1. LACK OF A CONSISTENT POLICY 


Beginning in 1945 the public demand for air transportation, coupled 
with the availability of equipment and technical know-how, brought 
into existence a new development in air transportation—the low-price 
air-coach type of service. s is clearly indicated by opinions, regula- 


a oe CAB was established by the Civil Aeronautics Act of 1938. The statement of policy of that act 
leclares: 

“In the exercise and performance of its powers and duties under the chapter, the Board shall consider the 
awe among other things, as being in the public interest, and in accordance with the public convenience 
and necessit y— 

“‘(a) The encouragement and development of an air rtation system properly adapted to the present 
and one oe of the foreign and domestic commerce of the United States, of the postal service and of the 
national defense; 

*“(b) The regulation of air transportation in such manner as to recognize and r e the inherent ad- 
vantages of, assure the highest degree of safety in and foster sourfd economic conditions in, such transporte 
tion, and to improve the relations between, and coordinate transportation by, air carriers; 

“(c) The promotion of adequate, economical and efficient service by air carriers at reasonable charges, 
without ust discriminations, undue preferences or advantages, or unfair or destructive competitive 


ractices; 
m “(d) Competition to the extent necessary to assure the sound development of an air trans: tion system 
pape adapted to the needs of the foreign and domestic commerce of the United States, or the postal service 
and of the national defense; 4 
“(e) The regulation of air commerce in such manner as to best promote its development and safety; a0' 
“(f) The encouragement and development of civil aeronautics.” 
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tions, and pro regulations adopted by the CAB, the Board was 
fully aware of this development and the direction in which it was 
tending. During this entire period and until sometime in 1948, the 
Board failed to face the problems which this basic development pre- 


sented. 

At no time does the record show that the Board appreciated the 
benefits inherent in the new development. Nor is there any evidence 
of an effort on the part of the Board to solve this problem and adopt 
a policy which would result in the utilization of these new benefits. 
Instead, probably because of a natural tendency to aline its views 
with those of the certificated industry, the Board in 1948 launched its 
present policy of opposition to the nonscheduled industry—a policy 
which, carried to completion, would eliminate this new segment of air 
transportation. This policy was neither enunciated nor adopted 
until the services performed by the nonscheduled industry had gained 
wide public acceptance and had established the pattern for a low-cost 
coach-type of air travel. 

Furthermore, the policy appears to be in direct contradiction to the 
basic statement of Board responsibility as set forth in the Civil Aero- 
nautics Act of 1938 which contemplates the Board as an agency which 
actively fosters the development and expansion of air transportation.‘ 

Another example of the Board’s failure to keep its air transportation 

licy in clear focus concerns a recent matter involving Youth Argosy. 

or the past three summers students were permitted to fly to Europe 
on chartered flights arranged by nonprofit organizations such as Youth 
Argosy. Each year individual exemptions from the CAB were re- 

uired for the operation. Each year the Board delayed making a 

ecision until late spring. At no time was there a clear-cut statement 
of policy. In September of 1950 the Board announced that it might 
not grant exemptions for student flights to Europe during the summer 
of 1951. However, the phrasing of this statement was such as to 
invite applications for exemptions. Students again made plans to go 
to Europe, and by early March some 1,600 had arranged to go a 
Youth Argosy alone. It is almost a standing rule in the travel business 
that plans for summer trips to Europe are made before the Ist of April. 
However, the CAB announced on March 23 that as a policy it would 
not grant exemptions for student-chartered flights to Europe in 1951. 
The committee was never furnished with a satisfactory explanation for 
the Board’s failure to act until the last minute in the announcing of a 
policy that should have been formulated 6 months previously. 

Your committee particularly noted the testimony of Andre de Saint 
Phalle, chairman of the board of California Eastern Airways, Inc. 
He stated: 

Air transport is still young and changing fast. I believe it is in its teen-age at 
& position in its cycle of growth comparable with that of the automobile from 1912 
to 1916 when Henry Ford demonstrated that a good working auto could be sold 
at a price low enough so that the ple could buy it. Asa result, the automobile 
became an integral part of the daily life. It is a well-established fact that all 
major business enterprises in this country whether they be Du Pont, Ford, Wool- 
worth, or Greyhound, have succeeded by serving the people, not by serving the 
select few only. Aviation, even ae. oes not begin to serve the masses. ys 


ing 1950 the scheduled airlines carried the largest number of passengers in their 
history, but even in that record year less than 5 percent of the population took 


‘See footnote 3, 
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to the air. That group is made up principally of those with family incomes of 
over $10,000 per year, and those on expense accounts. Both a former CAB 
Chairman and the president of United Airlines have publicly stated that Govern- 
ment mail payments are not subsidies to the carriers, but are subsidies to the 
person who use the service. Thus the Government is engaged in spending 
millions to subsidize air travel for the wealthiest segment of our people. Is that 
serving the public interest in its broadest sense, as Congress intended? 


2. LEGAL AUTHORITY OF CAB TO SOLVE NONSCHEDULED PROBLEM 


One question which your committee stated it would consider has 
to do with the Board’s statutory authority to authorize broader 
operating authority to the nonscheduled carriers. 

Board members have indicated that they question their legal au- 
thority to authorize a route-type service by means of an exemption 
under section 416 of the Civil Atedudution Act.* Ina letter to your 
committee, Chairman Nyrop of the CAB said: 


The Board’s responsibility, under the principles of the Civil Aeronautics Act as 
passed by the Congress, is, among gther things, to regulate “air transportation in 
such manner as to recognize and preserve the inherent advantages of, assure the 
highest de; of safety in, and foster sound economic conditions in, such transporta- 
tion * *” (sec. 2). The Board’s efforts are, and have been, directed toward 
the creation of a sound and stable air transportation system with decreased cost to 
the Treasury and the public * * * It is the Board’s considered opinion that 
the encouragement of the irregular air carriers to engage in route-type operations 
will have a serious effect upon the certificated carriers and will undou y under- 
mine the general fare level of the domestic carriers. 


A number of witnesses discussed this matter of route-type service. 
Coates Lear of Overseas National Airways, stated: 


The Board’s statement of policy is based upon a fundamental fallacy, namely, 
that the role of the irregular air carrier should not include the performance of 
route-type services. There is nothing inherently illegal or evil about the opera- 
tion of route-type services by irregular air carriers. Indeed, the Board’s state- 
ment of policy is a nonsequitur in that it condemns all route-type services operated 
’ irregular air carriers and then proceeds to set forth the limitations on frequency 
of flights over specific routes. It would seem that if the whole is evil then any 
part thereof must likewise be evil. 


Stanley Weiss, of Standard Airlines, remarked: 


Now, Board members have adopted the concept route-type service and state 
as their belief that they cannot legally permit us to perform any such service. 
Earlier proposed regulations peo F contemplated such a service. Ten flights a 
month or more on a seasonal basis would such a service. A review of the 
Board’s exemption orders and opinion will disclose to any observer the actual 
fact that the Board has granted and denied exemptions on a basis of unfettered 
discretion. If it wishes to grant one, it does so, and if it does not wish to grant 
it, it denies it. The exemption granted the cargo carriers permitted them to 
operate a regular service. The situation was identical to that of irregular pas- 
senger carriers. If the Board so chooses it can grant whatever exemption it likes 
without running into any legal difficulties. 


5 The act defines “air carrier” as follows: 

“ ‘Air carrier’ means any citizen of the United States who undertakes, whether directly or indirectly or 
nee eer i 

an aaa Sasiction eae rent iceenry or 

au engage ion.” 

Whe wet cnteetlann the Ciel Lessmnatien Heard to emtaas als cesviess trots the necessity éf cxenring * 
certificate and from other requirements: 

“(b) (1) The Board, from time to time, and to the extent necessary, may (except as provided in par. (2) 
of this subsection) exempt from the requirements of this subchapter or any fhereaf, or any rule, 
regulation, term, condition, or limi prescribed thereunder, any air carrier or class of air carriers, if it 
finds that the enforcement of this subchapter or such provision or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such air carrier or class of air carriers by reason of the limited 
extent of, or unusual circumstances affecting the operations of such air carrier or class of air carrier and is 
not in the public interest.” 
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Your committee finds difficulty in understanding the problem which 
the Board indicates may be present. The Board recognizes that it can 
authorize irregular or limited operations by exemption under section 
416. The Board has in the past, by exemption, authorized regular 
operations, wholly unlimited in extent for freight operations. That 
apparently represented a lawful exercise of authority both in fact and 
in the Board’s opinion. Exemptions are frequently granted certifi- 
cated carriers to engage in scheduled service over extensions of their 
routes. We find nothing in section 416 confining its use to irregular 
operations, and nothing to differentiate passenger from freight 
operations. Furthermore, the situation of the nonscheduled carriers 
today seems to afford ample evidence to justify required statutory 
findings concerning undue bandas and the public interest. 


Part III. Conctusions AND RECOMMENDATIONS 


It seems to your committee that the CAB might well reassess its 
whole vaiansalt toward air transportation. Certainly its restricted 
view, resulting in the use of subsidy to provide high-cost luxury air 
service for a small part of the population, needs reexamination. While 
the committee recognizes that subsidies are needed to provide air 
service to small communities that could not support such service, the 
committee questions whether Federal funds should be used to en- 
courage the maintenance of an almost exclusively luxury-type service. 

The operation of the nonscheduled air carriers has demonstrated 
that there is strong public demand for cheap air transportation on a 
vastly expanded basis. Far from reaching a saturation point, air- 
coach service apparently has hardly scratched the surface of the 
potential market. 

Whether the American public will truly benefit from the possibilities 
of aviation, depends largely on the CAB. The Board has been faced 
with a difficult legal and economic problem in dealing with the 
‘“nonskeds.” From the date of its creation in 1938 until 1946 the 
Board was largely concerned with the protection and development 
of an existing industry. In 1946, with the development of the 
nonscheduled air carriers, a new type of operation was introduced, 
which had a shattering effect on the concept that air travel must 
necessarily be an elite type of luxury. The CAB during this recent 
period has been reluctant to recognize and protect the new enterprises, 
preferring to cling to the traditional position that American aviation 
transportation must perforce remain the exclusive franchise of the 
certified carriers. 

Because of this attitude, the CAB has been subjected to criticism, 
which for the most part may well be unjustified and unfair. 

Explanation for the Board’s attitude and approach may be found 
not in any lack of ability or malfeasance on the part of Board members 
but rather in the regulatory situation of which the Board is a part. 
There are 5 members of the CAB; there are only 16 major air carriers, 
the same ones that have constituted the air transport industry since 
the Board was created in 1938. These 16 carriers,° being supported 
and protected by the existing regulatory arrangement, are necessarily 
in favor of the existing situation. Quite naturally they oppose the 
entry of new applicants, particularly such applicants as salahs profess 


* See footnote on p. 17. 














848 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


a willingness to operate without direct Government aid of any kind. 
In view of the Board’s responsibility for the route pattern and for 
the determination of mail pay allowances, it is only reasonable to 
expect that the five Board members would generally view air trans- 
portation problems in very much the same way as they are viewed 
by members of the industry. In this situation it would be unlikely 
that the CAB would actively foster new and possibly competitive 
developments in the field of air transportation. 





* United States domestic certificated airlines, statement of selected data, calendar year 1950 (scheduled 
services only): 





























a Percent 
total Revenue | of tota! 
Certificated domestic —— passen- | domestic 
operations Carrier trunk a ger-miles trunk 
inaugurated— revenue wana (000 revenue 
passen- omitted) | passen- 
gers ger-miles 
Domestic trunk lines: 
0) American Airlines, Inc. ..........-- 21.7 | 3, 477, 374 | 1, 739, 523 24.4 
3) Braniff Airways, Inc. -.-............- 4.0 638, 934 215, 406 2.6 
() oo pO Rea 8.6 | 1, 370, 489 410, 582 5.2 
Q) Chicago & Southern Air Lines, Inc. 2.1 330, 716 117, 600 1.4 
() Colonial Airlines, Inc..............- 1.2 191, 659 49, 341 6 
() Continental Air Lines, Inc_........- 1.3 206, 023 72, 204 9 
Q) Delta Air Lines, Inc._....... 3.8 637, 386 280, 094 3.5 
Q) Eastern Air Lines, Inc... 16.7 | 2, 634, 485 | 1, 226, 819 15.7 
0) Inland Airways, Inc_....-... 5 91, 301 35, 883 4 
(0) Mid-Continent Airlines, Inc 2.2 346, 435 102, 516 1,2 
() National Airlines, Inc. .- 2.4 390, 748 242, 775 3.1 
() Northeast Airlines, Inc. 2.3 372, 497 70, 468 on 
0) Northwest Airlines, Inc. 5.0 799, 222 511, 194 6.2 
() Trans-World Airlines, Inc 9.8 | 1, 569, 372 | 1, 106, 196 14.1 
() United Air Lines, Inc. -..... 15.4 | 2; 462, 466 | 1, 411. 737 18.0 
@® Western Air Lines, Ine............- 2.9 459, 065 173, 580 2.0 
Total domestic trunk lines__......|---.--.---- 15, 978, 
Feeder lines: 
Mar. 7, 1949 All American Airways, Inc. (pas- |.......-.-- 150, 195 
senger service). 
Dec. 19, 1949 OES DI SeNOE, TO. tnnccnenensleocdannnes 18, 909 
Sept. 15, 1949 Central Airlines, Inc. ..............].........- 10, 822 
Sept. 28, 1946 Empire Air Lines, Inc............,--|-----.---- 44, 534 
() 7 RAE a 65, 626 
Aug. 20, 1949 Helicopter Air Service, Inc. -........|---------- USE) . Edin edbdasibdt dels dneescece 
Nov. 12, 1949 Lake Central Airlines, Inc..........|-.--....-- 12, 757 
Oct. 1,1947 BAe: DRGEND RUWNIG, TRG. Bo cckcs Hedeccckdod he dasbebes oo fldiseeckdedleqassices. 
Sept. 26, 1950 Mid-Continent (Route 106). ......-]-- ecoapens, 8, 645 
Oct. 21, 1949 Mid-West Airlines, Inc.............].-....-..- 6, 940 
Sept. 26, 1950 Ozark Air Lines_.................-..]-. 3, 
Feb. 20, 1948 Piedmont Aviation, Inc.. a 123, 762 
Aug. 1, 1945 Pioneer Air Lines, Inc.- 128, 171 
Sept. 19, 1948 Robinson Airlines Co... 55, 
June 10, 1949 Southern Airways, Inc_- 38, 053 
Dec. 2, 1946 Southwest Airways Corp. 118, 860 
Oct. 11, 1947 Trans-Texas Airways... 64, 
Dec, 5, 1946 West Coast Airlines, Inc. Secesubdes 66, 401 
Sept. 19, 1949 E. W. Wiggins Airways. Inc. -_.....|.-.------- 3, 186 
Feb. 24, 1948 Wisconsin Central Airlines. ........|.-...-..-- 48, 797 
POCA COR TGR. ocd deci nbb nuns lensteeeoee 969, 874 
Domestic Territorial lines: 
Sept. 17, 1942 Caribbean Atlantic Airlines, Inc....|.........- 72, 732 yy ea 
® Hawaiian Airlines, Ltd.............|---------- 326, 135 43, 188) 1.42.00 
Total Territorial lines -.........}.......... 398, 867 46, GOB 4. i........ 
= —S—SSS.-§b_- a OEE OOOO 
Nonmail carriers: 
June 6, 1949 Trans-Pacific Airlines, Ltd ......../..-.-...-- 77, 945 RO Ab. 2.00 
———_—_ > [_— SS oO O_O 
Total domestic carriers .....-.--|......---- 7 424. 8,012,536 | aid i. 





i Rpaptions began prior to the Civil Aeronautics Act of August 1938. 
? Challenger Airlines and Monareb Airlines consolidated as Frontier Airlines effective June 1, 1950. 
Data reflect operations for full year. 


Source: Carrier reports on CAB Form 41. 
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The aviation industry has matured since 1938, and it would seem 
logical that the responsibilities and role of the Board must undergo 
similar development. Today the CAB can no longer confine itself 
to the fostering of civil aeronautics through the exclusive protection 
and regulation of select carriers. It has a direct obligation to the 
public to use its very considerable powers to develop reliable and 
economical air service on a greatly expanded basis. Should it fail 
at this point to develop policies toward that end, the Board would, 
indeed, lend credence to the charge that it is servile to the interests 
of the certificated airlines, and that it lacks the scope and daring 
required at this moment which sees American aviation standing at 
the threshold of vastly expanded development and service. 

The major scheduled airlines and the nonscheduled carriers have 
both contributed, and are both capable of rendering further important 
contributions, to the public. The very existence of carriers in no 
way supported by Government funds points the way and serves as a 
challenge for efficient operation and new ideas. Low-cost transporta- 
tion invariably benefits the public. For the industry to flourish, the 
Board must encourage both these important segments, the certified 
carriers and the low-cost-coach operators. 

It is the opinion of the committee that the nonscheduled air carriers 
constitute an asset that the Nation ought not to lose. A plan should 
be worked out that will make possible for the “‘nonskeds” to operate 
in a way that will keep them a vital going concern without in any 
way crippling or hurting the regularly scheduled carriers. 

A solution, providing for the healthy existence of these two types 
of carriers, must be forthcoming now—not only in fairness to the 
enterprisers who have kept their small companies alive under the 
threat of extinction by the CAB, but also for reasons of public interest. 
It is probable that innovations by the “nonskeds’’ will lead to further 
ideas which will be profitably taken up by the major scheduled lines. 

This question does not merely concern the legitimate right of 
certain citizens to engage in a competitive enterprise but, as we have 
said, involves a broader public interest—that of determining the kind 
of civil aviation which America is to have in the future. 

Your committee has taken great care in formulating its recom- 
mendations to make sure that they would in no way jeopardize the 
economic strength of the existing certificated carriers. The committee 
recognizes that these large carriers are the foundation of our air 
transportation industry. The committee has discussed its proposals 
with at least one of the major certificated air carriers and has been 
told that the recommendations would have no material effect on the 
well-being of the large trunk lines. The committee feels that the 
two—the certificated carriers and the ‘‘nonskeds’’—can prosper to- 
gether, each developing its own segment of the air transportation 
industry. 

Your committee does not feel that it can propose a final transporta- 
tion formula in the nature of an ultimate solution to this problem in 
all its aspects. Clearly there are two phases: The immediate neces- 
sity of dealing with the nonscheduled industry today in such a way 
as to insure its continued existence, and the longer range question of 
reconciling and harmonizing the two segments of the air transport 
industry. This committee addresses itself to the immediate problem, 
setting forth a formula which it feels can be the basis of CAB interim 
action, and providing the foundation for an over-all final solution. 

















850 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


1. IMMEDIATE STEPS 


For the immediate future the Board should: 

A. Rescind its present regulation limiting “nonskeds” to three 
round-trip flights and eight round-trip flights. 

B. Issue a temporary regulation permitting the “nonskeds” to fly 
sufficient flights to allow profitable operations. As pointed out earlier 
in this report, witnesses before the committee testified that 14 to 15 
flights a month between designated points would be a bare minimum 
to justify continued operations by most of the lines. Rather than 
recommend any specific limitation of the number of flights, the com- 
mittee prefers to urge the Board to take a realistic and positive ap- 
proach to air transportation and permit the “nonskeds” to operate in 
a manner that will not jeopardize their economic strength. 

C. Issue a soguleion which would establish a procedure for existing 
and new irregular carriers to file for permanent authority to operate 
an unsubsidized second-class or coach-type route service without 
regard to regularity, but limited as to the total allowable flights.’ 
The committee envisions that these carriers would operate on a far 
larger scale than the negligible operations of the handful of “nonskeds” 
to which the Board has thus far ted individual exemptions. It 
seems obvious to the committee that some consolidation should take 
place among the present 55 irregular carriers and the Board should 
encourage joint applications by 2 or more existing carriers. 

In selecting carriers, the Board should not consider the matter of 
past violations of section 292.1 which resulted from greater regularity 
or frequency than may have been considered allowable at that time. 
Your committee believes that the record of the Board in this matter 
has been confused and devious. Your committee does not want to 
imply any approval of violations of regulations. But it finds itself in 
strong disagreement with the Board’s admitted policy of banishing 
all large irregulars on the grounds that they are “willful violators” of 
8 regulation that seems clearly unreasonable. 


2. ALASKA 


The Board should act Preeeee to relieve the hardships it is im- 
sing on Alaska through its restriction of flights from the United 
tates. The Board should recognize the special need for cargo trans- 
portation to Alaska and the lack of alternative forms of low-cost 
passenger service.® 
8. LEGISLATION 


Further, your committee favors immediate enactment of legislation 
to separate airline subsidies from compensation for the cost of carrying 
air mail. 


1 If that cannot be done under the CAB’s interpretation of statutes, this committee would like 
to receive from the CAB a tentative draft of an amendment to Sa would allow this to be 


one. 
* Since the conclusion of your committee’s hearings, the Civil Aeronautics Board has granted to Pacific 
Northern Airlines and Alaska Airlines, certificates of public convenience and necessity authorizing them 
to engage in air tion between major points in Alaska on the one hand and Wash., and 
Portland, Oreg., on the other. Heavy subsidies are involved in both of these awards. The CAB made 
Coons despite the applications of the irregulars to carry the mail without charge and to operate without 
su 
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CIVIL AERONAUTICS BOARD 





Docket No. 3397 ET AL. 
(B-5840) 


TRANSCONTINENTAL COACH-TYPE SERVICE CASE 





Decided November 7, 1951 








Applications of Air America, Inc., California Eastern Airways, Inc., Trans 
American Airways, Inc., and Great Lakes Airlines, Inc., for certificates of 
public convenience and necessity, or exemption orders, authorizing coach-type 
services on transcontinental routes denied insofar as they request authoriza- 
tion to engage in air-coach services to be conducted without limitation as to 
the number of schedules which the applicant can operate; and deferred as to 
the remaining portions of such applications. 


APPEARANCES : 

G. Robert Henry and Victor S. Netterville, for Air America, Inc. 

James HE. Hughes, George F. Mason, Jr., and 8. J. Selomon for California 
Dastern Airways, Inc. 

Richard H. Keatinge for Great Lakes Airlines, Inc. 

George Berkowitz for Trans American Airways, Inc. 

Elmer E. Batzell for Associated Airways. 

Charles W. Bundy for Twentieth Century Air Lines, Inc. 

Hardy K. Maclay and Stanley Gewirtz for Standard Airlines, Inc. 

Wilbur LaRoe, Jr., and 8. H. Moerman for the Port of New York Authority. 

Edward A. Goggin for Board of Port Commissioners of the city of Oakland, 
Calif. 

Howard C. Westwood, William P. Bundy, and Thomas F. Brosnan for Ameri- 
can Airlines, Inc. 

Hubert A. Schneider and B. Howell Hill for Braniff Airways, Inc. 

John T. Lorch and J. Stanley Stroud for United Air Lines, Inc. 

C. Edward Leasure and H. F. Scheurer, Jr., for Northwest Airlines, Inc., and 
Continental Air Lines, Inc., respectively. 

James K. Crimmins and Henry P. Bevans for Trans World Airlines, Inc. 

R. 8. Maurer, L. E. Black, Jr., and W. Clifton Stone for Chicago and Southern 
Air Lines, Inc. 

BE. Smythe Gambrell, Harold L. Russell, and Charles A. Moye for Bastern Air 
Lines, Inc. 

Charles H. Murchison, Robert B. Hankins, and Macon M. Arthur for Capital 
Airlines, Inc. 

Ernest V. Moore and D. F. Kell for Delta Air Lines, Inc. 

John W. Cross for Mid-Continent Airlines, Inc. 

Richard A. Fitzgerald for National Airlines, Inc. 

Seymour J. Wenner, Alfred Hantman, and Ronald H. Cohen, Public Counsel. 


Oprnton 


By Tue Boarp: 


This proceeding involves applications by Air America, Inc., Cali- 
fornia Eastern Airways, Inc., Great Lakes Airlines, Inc., and Trans 
American Airways, Inc., for certificates of public convenience and 
necessity authorizing coach-type air service on east-west transconti- 
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nental routes within the United States. ceignally the proceeding 
included 18 applications by 15 different applicants, but only the 4 
named remain for consideration, the others having been dismissed 
upon request, or for failure to prosecute. On 

The tlloning persons were granted permission to intervene and 

articipated in the proceeding: American Airlines, Inc., United Air 
Fates Seng Trans World Airlines, Inc., Continental Air Lines, Inc., 
Capital Airlines, Inc., Eastern Air Lines, Inc., Braniff Airways, Inc., 
the Port of New York Authority, Northwest Airlines, Inc., Chicago 
and Southern Air Lines, Inc., Mid-Continent Airlines, Inc., National 
Airlines, Inc., Los Angeles Chamber of Commerce, city of Oakland, 
Delta Air Lines, Inc., and Western Air Lines, Inc. 

After due notice public hearings were held before Examiner 
William J. Madden, whose report, containing findings of fact, con- 
clusions, and recommendations, has been filed. Exceptions to the re- 

rt, and briefs in support thereof, have been filed and the Board 

as heard oral argument. ' 

The fact that this case comes to us at a time when the air is charged 
with controversial bitterness, widely circulated propaganda, and mis- 
information touching the broader issues of low-fare transportation 
may add difficulties to the task, but it does not relieve the d of 
its statutory duty to decide judicially the important factual issues 
presented, and in such decision to adhere firmly to the mandate of 
the Congress to foster the development of an economically sound 
national system of air transportation. Nor has this situation relieved 
the parties of their duty “to vindicate the public interest” in prosecut- 
ing their applications. This duty the four applicants have earnestly 
en saan to discharge and, in the presentation of their claims, they 
have conducted themselves with commendable regard for the require- 
ments of a judicial procedure. In so doing they have rendered ex- 
emplary assistance to the Board. 

he question whether the public interest will be served by the fur- 
ther development and extension of low-fare air transportation may be 
disposed of without extended discussion. We believe that the ap- 
plicants are right in emphasizing the importance of this question to 
the national interest. In the opinion of this Board progressively 
lower fares must be considered a major objective and natural inci- 
dent of any new transportation development. Unless air transporta- 
tion can be brought within the reach of the many people of limited 
means, it. will not be able to fulfill its obligation to the American 
people. Indeed, there could be no justification for a national policy 
which has poured millions of dollars of the peoples’ money into the 
building up of a vast air transportation system if that system were 
to be permanently restricted to persons of means and denied to the 
masses of the people. 

The Board cabiek fully aware of the importance of developing the 
air passenger market through lower fares and, even in the face of 
rene pepe levels of the past 3 years, has taken affirmative steps to- 
ward that end. Thus, in addition to the authorization of the family- 


fare plan and excursion rates for the certificated carriers, the Board 
has authorized coach services by scheduled airlines. Presently, 9 
certificated carriers are operating 64 air-coach schedules and are serv- 
ing 36 cities. The experience and operating data gained from these 
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operations, which thus far have been experimental in character, to- 
gether with a study of all costs of the carriers involved, will enable 
us to fix upon a policy which will insure that the further development 
of this type of ae service will be in accord with sound economic 
principles and hasten the growth of a financially strong air transport 
system. This objective must include, insofar as it may be eco- 
nomically attainable, the extension of the benefits of low-fare coach 
services fo the less profitable short-haul operations and smaller cities. 

Having reached the conclusion that the further development of low- 
fare air transportation is an objective required by the public interest, 
the only remaining questions calling for decision are whether this 
further development requires the certification of one or more new 
carriers for the performance of the service proposed in the present case ' 
and, if so, whether the present applicants qualify for such task. 

The successful coach operations, to date, stem from increased volume 
and increased load factors stimulated by fare reductions and newly 
created national-emergency traffic. This development, in most cases, 
has been spveeniinaaed tvs an increase of the seating density of the air- 
plane. It is an axiom of business enterprise that a reduction in price 
stimulates an increased demand for a useful product. The operators 
of air-coach services, both certificated and irregular, have proved this 
in much the same manner in which it has been proved in many other 
fields of business endeavor. It becomes clear, then, upon the simplest 
analysis of the problem, that air-coach service involves a decision as to 
the rarer pricing of one of the natural products of airline opera- 
tion. Basically this poses, not a new route or new service problem, but 
a rate problem—a decision as to what fares should be charged. In the 
present case, we are called upon to decide whether the public interest 
requires that we create a new group of air carriers who will charge 
lower fares, and at the same time be relieved of the traditional public- 
service obligation of serving communities which can only be served at 
a loss. 

In weighing the issues in this case we are necessarily concerned with 
the statutory justifications of the applicants’ proposed services and the 
probable effect of their authorization upon our national air transpor- 
tation system. The proposals must be judged on their ability to meet 
the transportation needs of the Nation as a whole. For, as this Board 
pointed out early in its history,’ the public interest with which we are 
dealing in a new service case is the national public interest, and not 
the interest of a particular geographical area or of a particular group 
of carriers or even of a particular class of travelers. It is the interest 
of the traveling public and the shipping public, the interest of the tax- 
paying public, and finally the interest of the national defense. It is 

1 The evidence presented by the applicants was directed primarily to the establishment 
of a need for unlimited air-coach services, i. e., services to be conducted without limitation 
as to the number of schedules which the carrier can operate. It should be clearly under- 
stood, therefore, that our opinion is directed mainly to the consideration and disposition 
of requests for this type of service. Section 401 (d) of the Act provides, however. that 
the Board may issue a certificate “authorizing the whole or any part of the transportation 
covered by the application.” Thus the applications can also be deemed to include a reouest 
for coach services limited as to frequency and regularity. As so limited the applications 
raise issues which differ substantially from the issues raised by proposals for unlimited 
air-coach services. Accordingly, to the extent that the applications may he deemed to 
include a reavest for limited air-coach services, they are discu in a later portion of 
this oninion ( eb ‘ 727), wherein it is concluded that such portions of the applications 


should he postpone r later decision. 
2 American Air., et al., New York Operations, 1 C. A. A. 480, 483-4 (1939). 
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with this broad vista before us that we must reach our judgment on 
the present applications; we cannot confine our vision to a keyhole 
view which would reveal the present proposals as an isolated problem, 
of significance only to the applicants and the limited traffic they pro- 
pose to serve, and with no implications to the national air transport 
system as a whole, whose sound economic development is a matter of 
public concern. 

The new services herein proposed would not operate in a vacuum. 
They would operate within the framework of a national system of air 
transportation which has been developed through the years. They 
would become an organic part of that system, sted their effect upon it 
is a fact which, like any other relevant fact, must be weighed on the 
scales of the national interest. Considerations, therefore, such as the 
probable diversion of traffic from existing carriers, with which the new 
carriers would be in competition, and the effect of such diversion upon 
existing load factors and upon the Federal treasury, the possible im- 
pairment of the ability of the existing carriers to continue to serve the 
many cities on their routes which they presently serve at a loss, the 
probable consequences of the proposed additional competition in pre- 
venting the further extension of air-coach services beyond the lucra- 
tive routes to which they have thus far been confined to the poorer 
traffic routes and smaller communities of the country—all are pertinent 
subjects of inquiry in determining whether the public interest would 
be advanced by the authorizations here requested. 

The applications here under consideration propose the operation of 
certificated air services over routes and between points where at least 
three, and in some instances as many as five, certificated carriers now 
operate. An essential element of their proposals is the limitation of 
operations to the choice segments of the transcontinental routes from 
the standpoint of traffic-generating capacity, and service only to the 
mass markets connected by those segments. The low fares at which 
the applicants propose to operate would be attainable, in large part, 
by reason of the fact that they would be operating in the most lucra- 
tive markets over route segments selected to produce the maximum 
economies and profit. 

Such a pattern of operations obviously would be the most desir- 
able and profitable from the standpoint of the individual applicants. 
Certainly, scheduled air services conducted on such a pattern of re- 
stricted service and benefits would normally offer greater advantages 
to their operators than services conducted on the traditional pattern 
of broader public utility obligation on which our national system of 
air transportation has thus far developed. Whether such restricted 
pattern meets the test of the national public interest, as envisaged by 
the Civ‘! Aeronautics Act, is quite another matter and poses a major 
issue in the case before us. 

Our national air transportation system must of necessity provide 
service at cities showing varying degrees of attractiveness from a 
traffic-generating standpoint, and individual route segments must in- 
clude some points that are below the optimum in profitability. These 
variations exist not only in the system as a whole, but in the system 
of each individual carrier. They are especially pronounced in the 
more extensive systems of the transcontinental carriers. 
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We are denying the present applications for certificates of public 
convenience and necessity to engage in specialized low-fare passenger 
service. In this we are influenced in large part by the fact that from 
three to four airlines are already certificated and operating between 
each of the points which the applicants propose to serve, and that the 
certification of additional air carriers offering unlimited air-coach 
service would result in unnecessary, excessive and destructive com- 
petition. 

The diversionary impact of such services on both the present and 
potential traffic of the existing transcontinental carriers is clear from 
the record. The applicants admitted that the new services would di- 
vert traffic from the existing carriers, but did not undertake to esti- 
mate the amount of such diversion. They contended that the new 
traffic which would be generated by the lowering of the fares would 
bring to the existing carriers more traffic than they would lose. No 
evidence was offered in support of this claim, which stands in the 
record as the expression of an opinion. ‘The interveners, on the other 
hand, offered estimates of the losses which they would sustain through 
competition with the low-fare services that would be operating over 
their most profitable route segments, free of any obligation to serve 
the less fortunate cities. These estimates, which do not appear to be 
unreasonable, indicate that the diversion from the existing carriers 
would be substantial and serious. 

Whatever the fact may be as to the net effect of the pro com- 
petition upon the existing carriers, it must be recognized that the ex- 
tension of low-fare, or coach, transportation would bring into exist- 
ence an additional market, a substantial part of which would be made 
up of persons who have not previously traveled by air and would not 
have done so if the low-fare service had not been available. The rec- 
ognition of this fact, however, does not warrant the conclusions which 
the applicants have drawn from it. The real question concerns the 
air pattern which is to serve the new market. To the extent to which 
it is not presently being tapped by the existing carriers this new mar- 
ket represents potential revenues which, in direct proportion to the 
penetration of that market, will be available for the further extension 
of the benefits of low-fare service to the lean routes and poorer traffic 
cities. If the potential revenues are to be diluted by the participation 
of too many carriers, attainment of this objective would inevitably be 
thwarted. We cannot escape the conclusion, therefore, that the intro- 
duction of new carriers, operating unlimited air-coach services as here 
proposed, would constitute a serious threat to the future orderly pro- 
gression toward cheaper air transportation for the Nation as a whole. 

The applicants urge that the national transportation needs call for 
the creation of a class of “specialists” in air transportation which, 
they say, would devote themselves to the operation of low-fare serv- 
ices, and which would differ fundamentally from the services per- 
formed by the existing certificated carriers. 

The assumption that such a classification could either legally or 
practically be established with any assurance that it could be main- 
tained ignores the realities of air transport development. Already 
three transcontinental air carriers have been operating air-coach serv- 
ices at fares only slightly above those charged by the irregular air 
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carriers, and there are sound reasons for believing that there will be a 
further expansion of this type of service by the certificated carriers. 
Indeed, if the present vieied continues—and this Board intends to 
use its full statutory powers to insure that it does continue—the low- 
fare service could in time become the standard service on the lead- 
ing routes of the Nation. In the situation which would thus be 
created any substantive differences between the existing carriers and 
the new services here proposed would have vanished, leaving an ex- 
cess of services of the same type which would be engaged in destruc- 
tive and unnecessary competition. 

The facts, in our opinion, do not support the claim that the further 
development of low-fare transportation requires the authorization of 
a group of specialists. The reduction of fares is a natural incident of 
air transport development. It is the logical result of economies that 
have come from the use of more economic equipment and improved 
operating methods. The technological “know-how” required for a pas- 
senger service certainly does not vary with the level of fares charged, 
or the seating density of the airplane. Moreover, the examiner’s care- 
ful analysis of the cost evidence in the present record shows that the 
applicants cannot operate the services they propose at a unit cost 
appreciably lower than the cost at which the presently certificated 
carriers could operate comparable services. It is our conclusion, there- 
fore, that the existing carriers are fully capable of providing the 
scheduled regular and frequent air-coach services needed between the 
points which they are already serving, and that they have the neces- 
sary resources and facilities to insure the future growth and develop- 
ment of such low-fare services. 

The Board is fully aware of the fact that the limited proportion of 
air-coach business which was developed by the existing carriers was 
due to the fact that, until recently, the available types of aircraft and 
conditions of operation did not favor a full development by them of 
this business. The conditions existing in 1947 and 1948, for example, 
when the certificated carriers reported losses, before mail pay, totaling 
many millions of dollars, were not conducive to hasty plans for sub- 
stantial investments in experimental services. Until recent increases 
in traffic volume and revenues improved the earning position of the 
airlines, the Board itself was compelled to restrain coach-fare experi- 
mentation in order to avoid increased subsidy and the disruption of 
the national fare structure. 

American and TWA have demonstrated a substantial and lively 
interest in providing transcontinental coach services, and the invest- 
ments they have assigned to these services approach in amount the in- 
vestments anticipated by the more elaborate proposals among the ap- 
plicants. Their present coach flights are provided with the most 
modern and efficient aircraft units now available. Initial fliehts were 
with DC-4-type aircraft, but these units were considered only as ston- 
gap facilities, and within 4 months American had substituted specially 
adapted DC-6-type units and within 5 months TWA had substitnted 
Constellation-tyne aircraft equipned to carry 81 passengers. On June 
3, 1951, American added a second daily transcontinental coach flight, 
and was followed shortly thereafter by TWA on June 15.1951. The 
investment renresented by these specially adapted aircraft units alone 


77632 O—57—pt. 1, vol. 2——16 
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is clear evidence of a firm purpose to exploit fully the coach possibili- 
ties on the transcontinental routes. 

The increased volume of travel by air which began with the war in 
Korea has now placed a large part of the airline industry in a position 
to experiment further with low-fare services without serious risk to 
their financial welfare or to the Federal treasury, and we expect them 
to do so. Moreover, we are hopeful that the increased traffic volume 
and frequencies which lower fares may be expected to engender will, in 
turn, result in lower unit costs, increased earnings, and eventual reduc- 
tion in the extent of dependence upon mail pay. This should con- 
tribute to the advancement of the day when the airline industry will 
become self-sustaining and independent of need of government finan- 
cial aid—an essential objective of our regulatory policy. 

The duty rests upon the Board and the airlines alike to promote air 
transportation by all appropriate means within their power. The 
measures directed to that end, however, must be consistent with, and 
not inimical to, the development of an economically sound national 
system of air transportation. We shall expect, and require, certifi- 
cated carriers to expand and develop air-coach services, subject to ap- 
propriate Board regulation and, where necessary to accomplish that 
end, we will exercise our statutory power to compel the required re- 
ductions.® 

In a recent case in which we denied an application for a new trans- 
continental service by an existing carrier which operates both first- 
class and coach services, we cautioned the airline industry to give con- 
sideration to the development of low fares and rates in preference to 
the establishment of new competitive services. The following lan- 
guage, which we used then, is pertinent to the present issue: 

* * * It behooves us in considering the structure of a sound airline in- 
dustry, to remember that a relatively good earning position at a given time 
may suggest the need for giving serious consideration to the possibilities 
of reducing air transportation rates and fares rather than the need for 
expanding competitive services. * * * Our aim and that of the carriers 
must always be to provide the public with the benefits of safe and modern 
air transportation at the lowest rates and fares that can be economically 
provided. The most effective means of achieving this objective is the de- 
velopment of an air route pattern which will enable the individual carriers 


to enjoy the highest load factors. The creation of uneconomic, duplicat- 
ing services will not encourage the development of such load factors.‘ 


The considerations warranting denial of the applications for cer- 
tificates of public convenience and necessity for unlimited air-coach 
services are clearly applicable to the requests for exemptions from 
the requirement of a certificate contained in section 401 or the Act.’ 
Section 416 (b) of the Act—the section authorizing exemptions—does 
not abandon the public interest standard. On the contrary, this im- 

rtant power may be exercised by the Board only when the Board 

nds that the enforcement of the requirement of a certificate “is or 
would be an undue burden on such air carrier or class of air carriers 


* Civil Aeronautics Act of 1938, sections 404 and 1002. 

4 Rauthern Service to the Weat Case. 12 C. A. B. 518, 5384 (1951). 

* The circumstances here differ substantially from those which were present when section 
292.5 of the Board’s Regulations was adopted granting exemption authority to noncertifi- 
cated cargo carriers for the conduct of scheduled cargo operations. In the case of section 
292.5 the granting of the exemption was considered necessary to preserve the existence 
of the applicants until such time as the Board was able to act upon their applications for 
certificates of public convenience and necessity. In the present case the Board has had 
full opportunity to pass upon the requests for certificates. 
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by reason of the limited extent of, or unusual circumstances affecting, 
the operations of such air carrier or class of air carriers and is not mn 
the public interest.” In view of our conclusions that the authorization 
of new unlimited air-coach services would be adverse to the national 
interest and would result in unnecessary, excessive, and destructive 
competition, it is clear that we cannot, upon the present record, find 
that the enforcement of section 401, insofar as it requires a certificate 
of the present applicants, would not be in the public interest. To enter 
such a finding would constitute an abuse of the Board’s exemption 
ower.® 

It is contended that although we may not find that the public con- 
venience and necessity require an uncontrolled amount of low-fare 
coach service, we could and should authorize an exemption which would 
enable us to control the volume of service to be provided. 

The Board has recently instituted a proceeding (order serial No. 
E-5722, adopted September 21, 1951) in which one of the issues is 
whether there is a need for service in addition to, and soppuenetias 
to, services performed by certificated carriers, and, if so, the uency 
and degree of irregularity of the service which would be best adapted 
to meet such need. Such investigation will provide a forum for a 
thorough examination of the problems relating to irregular or limited 
air transportation. Accordingly, the applications in this proceeding 
will be denied only to the extent that they request authorization to 
engage in unlimited air-coach operations. The remaining portions of 
the applications will be deferred for decision simultaneously with or 
“a ecision in the proceeding instituted by the aforesaid order 

-5722. 

During the course of this proceeding, the applicant, Air America, 
discontinued its operations as a large irregular carrier and on April 
20, 1950, surrendered its letter of registration to the Board for can- 
cellation. Thereafter, at the request of Air America, the Board dis- 
missed Air America’s application in Docket No. 3909 for an individual 
exemption under Part 291 of the Economic Regulations (order serial 
No. 52, adopted July 25, 1950). In view of our action herein 
denying Air America’s application to engage in scheduled service, 
it may be that the applicant will wish to resume its operations as a 
large irregular carrier. Accordingly, if within 60 days after our de- 
cision ‘herein, Air America seeks reinstatement of its letter of registra- 
tion and its application in Docket No. 3909, the Board will act favor- 
ably on such request. 

On the basis of this discussion and the facts of record we agree with, 
and adopt, the examiner’s findings and conclusions except to the extent 
modified herein. A copy of the report is attached hereto. In view of 
our decision herein, it is not necessary to make any determination on 
the issue of whether the applicants are fit, willing, and able to perform 
the transportation for which certificates are sought. Accordingly we 

* As the Board has indicated on several previous occasions, the provisions of section 401 
of the Act are the keystone of the Board’s economic powers. “There is nothing in the 
Act or its legislative history to justify the Board in by-passing or ignoring the certification 
provisions of section 401 of the Act by authorizing extensive new operations which, al- 
though involving some experimental characteristics, are neither unusual as to circumstances 
hor limited in extent.’”’ Standard A. L. et al., Exemption Request, 9 C. A. B. 583, 584 
(1948). “The issuance of a certificate of public convenience and necessity is, and must 
be, the principal means of authorizing air transportation,” and “the power to grant such 


authori through exemption is nary restricted, and is to be ——T only in the 
extraordinary case.” (Large Irregular Carriers, Exemptions, 11 C. A. B. 609 (1950).) 
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do not adopt the examiner’s conclusions with respect to violations of 
the Act. 

On the basis of the foregoing findings and conclusions, and on the 
facts of record, we find that the unlimited air-coach transportation 
services proposed by the applicants are not required by the public 
convenience and necessity, and that the applications should be denied 
insofar as they pospome such services. The remaining portions of such 
applications will be deferred for decision simultaneously with or after 
decision in the proceeding instituted by Board order serial No. E-5722, 
dated September 21, 1951. 

An appropriate order will be entered. 

yrop, irman, Ryan, Lee, and Gurney, Members of the Board, 
concurred in the above opinion. Adams, Member, filed the attached 
concurring and dissenting opinion. 


Avams, Member, concurring and dissenting : 

I concur with the majority’s decision not to award any of the ap- 
licants in this case a certificate of public convenience and necessity 
or a specialized air-coach service. I also concur in the majority’s pro- 

vision for reinstatement of Air America’s letter of registration. I 
dissent from the majority decision, however, in its failure to award 
one or more of the applicants an exemption permitting operation of 
a demand-type transcontinental low-fare coach service which would 
be subject to direct control by the Board as to volume of service 
rendered. 

In view of the fact that under the Civil Aeronautics Act of 1938 the 
Board does not have control over the volume of service rendered by a 
holder of a certificate of public convenience and necessity,’ I concur 
with the result reached by the majority in not awarding such a certifi- 
cate. I concur, in view of the possibility that the present very high 
load factors and profits of the certificated carriers may be due in part to 
temporary conditions resulting from our wartime economy, and in 
view of the further fact that some 3 years ago the certificated carriers 
suffered tremendous losses on their operations due in large part to 
low load factors and yields. 

I dissent from the majority opinion, however, to the extent that it 
fails to authorize exemptions for one or more of the applicants here, 
which would permit them to render demand-type service demonstrated 
to be cogulineal by the public convenience and necessity for the con- 
tinued carriage of the low-fare coach traffic generated by them and like 
operators during the past several years. pite the efforts of the 
majority to so construe the public convenience and necessity as to 
eliminate serious consideration of substantial volumes of traffic, it 
seems to me that the approximately 450,000 passengers and the 
760,000,000 passenger-miles generated by the low-fare air coach 
operators in 1950? indicate a real need for the controlled operation 
of a low-fare coach service; particularly in view of the fact that an 
exclusive air-coach operation in times like these will not cost the 
Government one penny of mail pay. B granting exemption to an 
all-air-coach operator or operators, the Board would insure the con- 

1 Section 401 (f) of the Civil Aeronautics Act of 1938, as amended 
2 Re lines in U 


port on Role of Ir Air nited States Air Transportation Industry, 
Select Committee on Small Business, U. 8S. Senate, July 10, 1951, page 7. 
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tinued carriage of this increasingly substantial traffic volume durin 
1951 * and later years, and at the same time enable the Board to contro 
the volume of service offered. It is exactly this t of limited or 
ae air-coach service which at least one of the carriers in 
this pr ing has itself proposed. 

In 1950 the certificated carriers, to the extent of this 450,000 passen- 
gers, did not fulfill the requirements of the traveling public for low- 

riced airline service. To that extent, it seems to me, the carriers did 
not fulfill their obligations under section 404 (a) of the Act to “provide 
and furnish interstate * * * air transportation * * * upon reason- 
able request therefor * * * and to provide safe and adequate service, 
equipment and facilities in connection with such transportation.” 
Purusant to section 2 and other sections of the Civil Aeronautics Act 
of 1938, the duty of the Board is to see to it, in such a situation, that 
service is provided. 

One-purpose of this dissent is to represent the interests of the half- 
million low-fare air-coach travelers who annually find their trans- 
portation requirements met only by the operation of irregular low-fare 
coach operators. While no representative of these passengers appeared 
at the hearing or oral argument in this case, I feel it my duty to speak 
for them and meet, if possible, their demands and adele for low-fare, 
mass air transportation. 

As this is being written, the second largest metropolitan area on the 
entire Pacific coast, the San Francisco/Oakland Bay area is com- 
pletely without transcontinental certificated air-carrier coach service 
of any kind after 5 years of initial air-coach operation by some of 
the irregular carriers.* 

I disagree with the majority in their decision to ignore this vacuum 
in our present air transportation system. I believe that it is the duty 
and responsibility of this Board to direct a national air transportation 
policy, and not to confine our efforts to the day-to-day approval or 

isapproval of matters brought to our attention. 

I find it impossible to reconcile the treatment of the elements of 
— convenience and necessity as stated in the —s decision 

ere with either the Civil Aeronautics Act of 1938 or with the Board’s 
previous decisions in other cases. The majority alludes in very general 
terms to certain broad policy considerations basic to the grant of any 
authorization of new air transport service. It finds that without ques- 
tion the public interest requires that further development of air-coach 
service on the transcontinental routes involved in this case. I have 
no quarrel with this finding, except for the very general basis which 
is stated by the majority to support. it. Reference is made only to the 
interest of the Board in the Sirclatutant of air-coach service and to 
the generality that experience and operating data, together with cost 
studies, convince the majority that air-coach operations conducted over 


* American Aviation, August 6, 1951, page 21. Passenger-mile volume generated b 
35 irregular carriers in first quarter of 1951 (126,711,501) shown to be twice that of suc 
carriers in first quarter of 1950 (61,010,283). 

*On August 10, 1951, it was reported that United Air Lines proposed inauguration 
of a transcontinental air-coach operation which would serve the kland/San ancisco 
Bay area. The carrier, in my opinion, is to be commended for reversing a long-standing 
Policy against air-coach service, strictly adhered to by it and ponte pronounced as late 
as April 1951. (See Stockholders’ Meeting rth April 10, 1951, United Air Lines.) In 
fairness to the traveling public, however, and to the applicants in this proceeding and 
— non em, as well ther certifica carriers now 


t ers like as to 0 ted 
air-coach service, it should be noted that the decision to inaugurate this service 
was made 5 years after the irregular operation of transcontinental air-coach service. 
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routes thus far are economically justified. No reference is made to the 
volumes of traffic carried, and by what carriers, whether certificated 
or noncertificated. There is no mention of the fact that unit costs 
and break-even needs of the certificated carriers most directly affected 
by the proposals herein have been steadily declining over the past 4 
years, so that now, if ever, it would seem appropriate for the Board 
to actively direct the expansion of coach services. Nevertheless, the 
majority concludes, on general bases, that the public interest requires 
the continued development of the air-coach operation, and with that 
conclusion I heartily agree. 

The majority then proceeds to disallow the applications in this case, 
however, on the grounds, apparently, that they contemplate service 
over high-density segments, served in some cases by three or four 
certificated lines, and that therefore, since “the diversionary impact 
on both the present and potential traffic of the existing transconti- 
nental carriers is clear from the record” the public interest does not 
require the services proposed, either under a certificate of public con- 
venience and necessity or an exemption authority. Here again, except 
for one statement,° the majority lapses into generalities. There is 
repeated mention of “potential devttiia,” dilution of “potential rev- 
enues,” etc., on the one hand and the “capability” of the certificated 
carriers to develop adequately the air-coach business on the other. 
“American and TWA have demonstrated a substantial and lively inter- 
est in providing transcontinental coach services” and such interest. 
I assume, is one of the “sound reasons for believing that there will 
be a further expansion of this type of service by the certificated car- 
riers.” For these “reasons,” together with the fact that the applicants 
here have not been able to prove that they can operate at lower costs 
than the certificated carriers, the majority denies the applications. 

I am at a loss to understand how such a rationale is in accord with 
either the broad admonitions of the Civil Aeronautics Act to promote 
and develop an air transportation system in this country designed to 
serve the needs of commerce, the Post Office and national defense, or 
on the other hand with other Board decisions in recent cases. At no 
point in the majority’s decision can I find, for example, even an allu- 
sion to the substantial volume of traffic generated by operators such as 
the applicants in this case. Such an omission, in the light of other 
Board decisions both before and after the war, is patently unfair 
and inexplicable, unless, of course, the majority feels that on this 
point, the less said the better. In the Chicago-Milwaukee-New York 
case,® the Board found that the total estimated annual air passenger 
traffic between points on Northwest’s existing routes and the proposed 
cities of Detroit, Cleveland, and New York comprised some 2,000 pas- 
sengers per month, or approximately 24,000 air passengers per year. 
The Board found that such a passenger traffic movement was “sub- 
stantial” and, using this »s one of its primary reasons, awarded North- 
west the fourth transcontinental airline route. In the case now before 
us, we have a record indicating that these applicants and like operators 
have generated air passenger traffic which totaled in 1950 approxi- 





5 At one point on page 724 the majority makes the specific statement that the contention 
of the sopieante—Shet new traffic generated by lower fares would more than offset that 
diverted from the certificated carriers—was no more than an opinion since “no evidence 
was offered in support of this claim.” I take issue with the accuracy of this statement. 
(See pages 732, 733, infra.) 

® Northwest Air. et al., Chicago-Milwcaukee-New York, 6 C. A. B. 217 (1944). 
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mately 19 times as much as that cited by the Board in 1944 as “sub- 
stantial,” and yet the majority finds that there is no need for the 
services applied for, even by way of exemption authority. 

In a somewhat different and more recent type of case, the Board 
stated clearly the main burden of my dissent here. I quote a portion 
of the Board’s decision in the Air Freight Case decided as recently as 
July 29, 1949, just 2 years ago. 


* * * Thus the Civil Aeronautics Board, in addition to regulatory functions 
which are concerned with the protection of the users of a public service, has 
been entrusted by the Congress with a major promotional and developmental 
responsibility—the encouragement and development of a national system 
of air transportation which will be adequate to the needs of commerce, 
the postal service and the national! defense. 

Throughout the text of the Civil Aeronautics Act runs the unmistakable 
thread of this development objective. The Board is directed “to consider as 
being in the public interest and in accordance with the public convenience 
and necessity the encouragement and development” of the national trans- 
portation system ahove described. It is to fix mail rates, not in accordance 
with the orthodox standards of fair and reasonable compensation for service 
performed, but with due regard to the financial need of the carrier “to main- 
tain and continue the development” of a national system of air trans- 
portation adequate to the national objectives mentioned. Thus the Civil 
Aeronautics Act is not designed wholly as a code for the adjustment of 
conflicting private rights through adjudications, but expresses the desire 
of Congress, through administrative control, to encourage and guide the 
development of a dynamic industry vitally related to the national interest. 
{Emphasis added. ] * 


Of like import is the opinion of the United States Court of Appeals 
for the District of Columbia Circuit, which affirmed, on review, the 
Board’s finding in the Air Freight Case on September 27, 1951: 


In the First place, Congress expressly directed that the Board consider, 
as being in the public interest and in accordance with the public convenience 
and necessity, the development, encouragement, and promotion of air trans- 
portation, air commerce, and civil aeronautics.* Whatever belittling signifi- 
cance may be attached to the fact that those provisions were under a title 
“Declaration of Policy,” they are in the statute, are preemptory, and are as 
much an enactment by the Congress as is any other section of the statute. 
Obviously development, promotion and encouragement are matters of fore- 
sight, not products of unblended hindsight. In the second place, the regula- 
tory function, certainly in so far as it includes permissive certificates, is a 
forward-looking function, as any eramination of regulatory measures casily 
demonstrates.’ 


*Section 2 of the Act, 52 STAT. 980, as amended, 49 U. S. C. A. § 402. 


I am unable to reconcile the language of the Board in that case and of 
the Cireuit Court in affirming the Board’s finding with the concept 
of public convenience and necessity which supports the conclusion of 
the majority in the case now before us.° 


‘Air Freight Case, 10 C. A. B. 572, 588 (1949). 

® American Airlines, et al. v. Civil Aeronautics Board, App. D. C., Cases Nos. 10374 et al. 

°A few of the numerous Board decisions of similar import, stressing the need for new 
service pursuant to the developmental and promotional tenets of the Act, and in which 
route extensions were granted, are listed below. In none of them did actual or estimated 
air traffic volumes approets those in the record here. Continental A. L. et al., Texas Aér 
Service, 4 C. A. B 5 use ; astern A, L. et al., eee Service, 4 C. A. B. 325 
(1943) ; Transcontinental & W. A. et al., Detrott-Memphis, 6 C. A. B. 117 (1944) : Bastern 
A. L. et al., Great Lakes-Florida, 6 C. A. B. 429 (1945) ; Teras-Oklahoma Case 7 C. A. B. 
481 (1946) ; Southeastern States Case, 7 C. A. B. 863 (1947) ; West Coast Case, Supple- 
mental Opinion on Reconsideration, 8 C. A. B. 14 (1947); North Central Case (Pein 
Cities). 8 C. A. B. 477 (1947) ; ee a Case, 8 C. A. B. 487 (1947) ; Boston- 
New York-Atlanta-New Orleans Case, 9 C. A. B. 38 (1948) ; Middle Atlantic Area Case, 
9 C. A. B. 131 (1948). The Board decision in the Southern Service to the West Case, 
12 c. A. B. 518 (1951), may appear, prima facie, to be inconsistent with those cases. 
Suffice it to say, however, that there the annual passenger volume estimated by the most 
sanguine applicant numbered in the thousands; here we are dealing with a potential 
numbering in the hundreds of thousands, exclusive of the air-coach passengers moving 
over the certificated lines. 
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Some justification can be found for the conclusion of the majority 
in the fact, as the examiner points out, that the Board’s policy state- 
ment of September 7, 1949, evidenced a cautious approach to the low- 
fare coach problem ; and that in view of that approach, the certificated 
lines cannot be accused on the one hand of insufficient interest in the 
development of low-fare coach service, nor can the applicants here, on 
the other hand, find justification for an award to them on the grounds 
of their prior entry into the coach field, on the “specialist theory.” 
A fair reading of the Board’s policy statement indicates, however, 
that the way was left open for the filing of coach tariffs by the certifi- 
cated lines, restricted (as to type of service and equipment to be 
offered) though such filings were to be. Three months after the 
policy statement the Board relaxed some of those restrictions as to 
transcontinental flights.’ In only one case “ did the Board turn down 
a tariff filed by a carrier for transcontinental service, and that one 
contemplated such a wide departure from the Board’s concept of what 
a coach service should be that it cannot be regarded as a real effort 
to enter the field of air-coach transportation. 

Regardless of these events in 1949, however, it is the duty of the 
Board, now, not to shut its eyes to developments of the last 2 years. 
Both profits and traffic have grown by leaps and bounds, and, as al- 
ready shown, large volumes of air-coach traffic have not been, and are 
not being, taken care of by the certificated carriers. Under the major- 
ity decision in this case, it is the three largest transcontinental carriers 
—two offering a total of two transcontinental daily round-trip coach 
flights * and one carrier offering none *—which are to develop and 
promote low-fare air coach and mass transportation travel across this 
country! It is in this fashion that the needs of some 450,000 passengers 
in 1950 (estimated to be twice as many in 1951)" are to be met. 

The majority apparently feels justified in ignoring these passenger 
traffic volumes on the grounds that the certificated airlines are capa- 
ble of carrying such traffic by expanding their present services, and, 
further, because an award to the applicants would result in significant 
diversion from such service. It seems to me that the question of 
“capability” is completely beside the point. A much more important 
query, I believe, is, w#// the certificated carriers do so, or even, on the 
basis of the entire record here, have they done so in the past and are 
they doing so now? This “theory of capability” inevitably forces its 
proponent to the philosophy of “preservation of the status quo”; a 
Shidedentee which at best is a strange one for the Board to adopt in 
the regulation and promotion of an industry as dynamic as the airline 
industry, and particularly in times like these in that industry. 

The majority’s concern as to diversion from the certificated carriers 
is unsupportable on the facts of record. It is common knowledge that 
load factors of the Big Four have reached new highs since the wartime 





CAB Approves Transcontinental Coach Fares for TWA and American, Civil Aero- 
nauties Board press release dated December 2. 1949. 

% United Air Lines Proposed Reduced-Fare Tariff Suspended by Civil Aeronautics Board, 
Civil Aeronautics Board press release dated January 13, 1950. 

1 August 1951 Official Airline Guide. Until June 1951 each of these carriers scheduled 
only one daily round trip, coast to coast. 

%3 See footnote 4. 

% See footnote 3. 
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peaks on their systems as a whole, and particularly on their coach 
flights.* 

‘A somewhat different type of analysis (see appendix) indicates that 
in the principal air-coach markets of this country recent increases 
in passenger traffic belie any claim of traffic diversion from the certif- 
icated lines. These figures, taken from the Board’s own reports and 
therefore a part of the record in this case, make it impossible for me 
to credit the majority’s contention that there was no evidence in sup- 
port of the claim that “the new traffic which would be generated by 
the lowering of the fares would bring to the existing carriers more 
traffic than they would lose.” 

The appendix attached hereto shows clearly that in the two leadin 
air-coach markets where the large irregular carriers have cuphtateabell 
New York-Miami and New York-Los Angeles, passenger traffic vol- 
umes of the certificated carriers increased in 1950 over 1949 from 
three to seven times as much as did the traffic volumes of the carriers’ 
systems as a@ whole. Between New York and Miami, the certificated 
airlines carried 84 percent more passenger traffic in March 1950 than 
they had in March 1949; whereas system traffic growth for the two 
dominant carriers was considerably less during the same period— 
that of Eastern Air Lines being 15 percent and National being 35 per- 
cent. Similarly, between September 1949 and September 1950 New 
York-Miami air traffic grew some 63 percent, while Eastern’s system 
growth was less than 20 percent and National’s was less than 21 per- 
cent. New York-Los Angeles, the principal transcontinental market 
for both regular-fare and coach travel, provides another case in point. 
Perhaps the growth experienced there between March 1949 and March 
1950 is not indicative, since American Airlines’ participation in the 
market, as well as its system growth, was distorted by the strike of 
maintenance personnel in March 1950. As shown by the appendix, 
however, between September 1949 and September 1950 the volumes 
of air passenger travel between New York and Los Angeles carried 
by certificated lines increased more than 42 percent, while the system 
passenger traffic of the three certificated lines serving it grew only 
an average of 9 percent, ranging from 6 percent to 11 percent. These 
phenomenal growth figures on high-density segments where the large 
irregular carriers have concentrated, belie any claim of diversion from 
the certificated carriers. I believe further that many thousands of 
the low-coach-fare passengers, initially carried by the large irregular 


18 Examiner’s report, page 760. More recently reported figures than these in the examiner’s report are as 
follows: 


Reported load factors, transcontinental coach flights, by months 
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operators, have voluntarily chosen to “upgrade themselves” to the cer- 
tificated carriers’ systems. 

It seems to me that the majority might well have concluded, as it 
has in many other cases, that such diversion cannot be established, 
particularly if the volume of service offered by applicant all-coach 
operators is controlled. In other cases, the Board Oe said, in effect, 
that the earlier certificated carriers and those authorized to conduct 
a new service will all be drawing their traffic out of a common pool, 
and that in a time of rapid growth the fact that carrier A will get an 
increasing proportion of the pool, whereas carrier B, the older carrier, 
may not get its past percentage of that pool, does not mean that sub- 
stantial diversion is suffered by carrier B. As is stated in the Air 
Freight Case, for example: 

Competition—The finding of an air freight potential many times larger 
than the present or projected traffic would not in itself justify the duplica- 
tion of existing facilities. Such a finding, however, does bear directly upon 
the possibility of traffic diversion from existing air carriers and possible 
economic effects of the authorization of all-cargo carriers. The unique situ- 
ation underlying past competition between the applicants and the certif- 
icated air carriers during the recent period of air freight growth and the 
likelihood of a continuing growth negative any contention of diversion in 
the ordinary sense of that term. The applicants in the past developed their 
traffic from the traffic potential; they did not divert it from the certificated 
carriers. In fact, the applicants and the certificated carriers alike have 
drawn their traffic from the common reservoir of the air freight potential.” 
In the instant case, the applicants and like operators have developed 

their traffic from the tremendous potential of the mass air transporta- 
tion market, which, until attracted by low fares, was untapped by the 
air transportation industry. This development, in my opinion, did 
not represent a diversion, as no comparable low-fare coach service 
was available. 

In conclusion, having decided against authorization under a certifi- 
cate of public convenience and necessity, the majority defers de- 
cision on the “supplemental” and “irregular” aspects of the applica- 
tions, until decision in the proceeding instituted by order serial No. 
E-5722, adopted September 21, 1951 (Docket No. 5132). Since I 
regard this deferral merely as further evidence of the refusal of the 
majority to recognize and satisfy a public need, now, which has been 
demonstrated by the facts of record in this case, I must dissent from 
this action. The public convenience and necessity, which required a 
supplemental low-fare air-coach service 7 months ago (April 10, 
1951), at the time of the oral argument in this case, exists today in 
even greater degree. The Board should provide the public with that 
added low-fare coach service now. Decision in Docket No. 5132 will 
not in all probability be rendered for at least 12 months, and it may 
well require twice that amount of time. The tremendous low-fare air- 
coach potential, which obviously is as yet untapped and which in my 
opinion far surpasses any other source of potential air travel in this 
country, should not be refused service for that long a period. 

I restate the fact that there is no disagreement between the majority 
and myself as to the necessity of maintaining a sound economic air 
transportation system while simultaneously developing and expand- 
ing low-fare air-coach service. I feel, however, that the majority is 


1%* Air Freight Case, 10C. A. B. 572, 585, 586 (1949). 
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unwarrantedly concerned by the thought of allowing the applicants 
here to add several hundred thousand low-fare air-coach passengers 
to the total now being carried by the certificated lines. 


APPENDIX 


Number of revenue passengers on certificated domestic air carriers 
| 


Percent 
84.1 


———— 
14.9 | 188,832 
35.0 23, 097 


17.5 | 211,929 
22.7 7, 877 


*171, 682 —30. 5 
110, 674 3.5 
164, 524 5.7} 219, 153 


446, 880 —12.3 | 666,849 
1, 091, 856 |1, 108, 697 1.5 |1, 339, 304 /1, 490, 361 


*American Airlines’ maintenance strike for 11 days in March 1950 adversely affected the traffic carried by 
American during that month. 


Source: Civil Aeronautics Board Airline Traffic Surveys for months indicated. Form 41 Reports. 


ORDER 


A full public hearing having been held in the above-entitled pro- 
ceeding, and the Board, upon consideration of the record, having 
issued its opinion containing its findings, conclusions, and decision, 
which is attached hereto and made a part hereof ; 

Ir 1s OrvereED, That the applications of Air America, Inc., Docket 
No. 3475, Trans American Airways, Inc., Docket No. 3730, California 
Eastern Airways, Inc., Docket No. 3731, and Great Lakes Airlines, 
Inc., Docket No. 3737, be, and they are hereby, denied insofar as they 
request authorization to engage in air-coach services to be conducted 
without limitation as to the number of schedules which the applicant 
can operate. 

Ir 1s FurrHer Orperen, That the remaining portions of such appli- 
cations be and they are deferred. 


Report or ExaMIner WILLIAM J. MappEN 


Recommended that the applications of Air America, Inc., California Eastern 
Airways, Inc., Trans American Airways, Inc., and Great Lakes Airlines, Inc., 
requesting certificates of public convenience and necessity authorizing so-called 
coach-type services on transcontinental routes be denied. 


APPEARANCES: 


G. Robert Henry for Air America, Inc. 
‘ James EB. Hughes and George F. Mason, Jr., for California Eastern Airways, 
ne. 

Richard H. Keatinge for Great Lakes Airlines, Inc. 

George Berkowitz for Trans American Airways, Inc. 
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Elmer E. Batzeli for Associated Airways. 

Charles W. Bundy for Twentieth Century Air Lines, Inc. 

Hardy K. Maclay and Stanley Gewirtz for Standard Airlines, Inc. 

Wilbur LaRoe, Jr., and 8. H. Moerman for the Port of New York Authority. 

Edward A. Goggin for Board of Port Commissioners of the City of Oakland, 
Calif. 

Howard C. Westwood, William P. Bundy, and Thomas F. Brosnan for American 
Airlines, Inc. 

Hubert A. Schneider and B. Howell Hill for Braniff Airways, Inc. 

John T. Lorch and J. Stanley Stroud for United Air Lines, Inc. 

C. Edward Leasure and H. I. Scheurer, Jr., for Northwest Airlines, Inc., and 
Continental Air Lines, Inc., respectively. 

James K. Crimmins and Henry P. Bevans for Trans World Airlines, Inc, 

R. 8. Maurer, L. E. Black, Jr., and W. Clifton Stone for Chicago and South- 
ern Air Lines, Inc. 

E. Smythe Gambrell, Harold L. Russell, and Charles A. Moye for Eastern Air 
Lines, Ine. 

Charles H. Murchison, Robert B. Hankins, and Macon M. Arthur for Capital 
Airlines, Inc. 

Ernest V. Moore and D. F. Kell for Delta Air Lines, Inc. 

John W. Cross for Mid-Continent Airlines, Inc. 

Richard A. Fitzgerald for National Airlines, Inc. 

Seymour J. Wenner and Alfred Hantman, Public Counsel. 


On June 16, 1949, the Board consolidated for hearing and decision 
18 applications, which were then on file, by 15 different applicants 
seeking certificates of public convenience and necessity authorizing 
so-called coach-type service on east-west transcontinental routes with- 
in the United States. Public hearings were held during January 
and February 1950 and at the conclusion of the hearings only 4 of 
the original 15 applicants remained, the others either having failed 
to appear and prosecute their applications, or having advised the 
Board that they did not intend to go forward. The applications still 
to be considered in this proceeding are those filed by Air America, 
Inc., Docket No. 3475; California atin Airways, he Docket No. 
3731; Great Lakes Airlines, Inc., Docket No. 3737; and Trans Amer- 
ican Airways, Inc., Docket No. 3730. All of the other applications 
included in the consolidation order of June 16, 1949, have been dis- 
missed by appropriate orders. The following persons were granted 

rmission to intervene in the proceeding: American Airlines, Inc., 
Einited Air Lines, Inc., Transcontinental & Western Air, Inc., Con- 
tinental Air Lines, Inc., Capital Airlines, Inc., Eastern Air Lines, Inc., 
Braniff Airways, Inc., the Port of New York Authority, Northwest 
Airlines, Inc., Chicago and Southern Air Lines, Inc., Mid-Continent 
Airlines, Inc., National Airlines, Inc., Los Angeles Chamber of Com- 
merce, city of Oakland, Delta Air Lines, Inc., and Western Air Lines, 
Ine. 

The certificates sought in this proceeding would not authorize any 
new air services, that is, services between points where air services are 
not already authorized and operating. at they propose to offer 
is service of a different quality or character from that now operated, 





1The applications which have been dismissed are Nats Air Transportation Service, 
Docket No. 2401; Trans Caribbean Air Cargo Lines, Docket No. 3735; Arrow Airways, 
Inc., Docket No. 3783; Airline Transport rriers, Inc., Dockets Nos. 3397 and 3398; 
Airplane Charter by Mercer, Inc. (by change of name, Associated Airways, Inc.) Dockets 
Nos. 3743 and 3744; Economy Airways, Inc., Docket No. 3651: Normal D. Kessler, d. b. a. 


Robin Airlines, Dockets Nos. 3738 and 3739; Kirk Kerkorian and Rose Pechuls, d. b. a. 

Los Angeles Air Service, Docket No. 3670; Modern Air Transport, Inc., Docket No 

— , eee Air Lines, Ine., Docket No. 3429; and Twentieth Century Air Lines, Inc., 
‘ocket No. i 
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and this new type of service is designated as “coach-type service.” At 
the prehearing conference an unsuccessful attempt was made to reach 
a common understanding as to what constituted coach-type service 
and the examiner directed the applicants and interveners represented 
at the conference to submit in writing a statement outlining their 
concepts of this type of service. These statements were attached to the 
report of the prehearing conference, and because of the divergence 
among the various definitions the examiner ruled that each applicant 
would prosecute his application in line with his concept of coach-type 
service. The evidence produced at the hearing has clarified in most 
essential respects the concept of coach-type service and the divergence 
among the remaining applicants is in more or less minor details. In 
appendix No. 1 hereto there are set forth excerpts from the record 
‘hustrating the details which comprise coach service as conceived by 
the applicants, and the features which distinguish the coach service 
of American Airlines from its regular service. 


THE APPLICANTS AND THEIR PROPOSALS 


Air America, Inc—Air America is a Delaware corporation which 
was organized in March 1948, Its principal business offices are located 
at Los Angeles, Calif. Its capital stock consists of 1,000 shares of $1 
par value common stock, all of which has been issued and is outstand- 
ing in the name of Frederick A. Miller, who is president and chair- 
man of the board of directors of the company. The other officers of 
the company are Darwin R. Kindred, executive vice president, N. 
Walter Stange, vice president, finance, and G. Robert Henry, secretary. 
All of the officers are also directors, and additional directors are 
Frederick D. Gearhart and John Paul Andrews. All of the officers 
and directors are citizens of the United States. 

The qualifications and experience of the officers and directors are 
briefly as follows: Frederick A. Miller, the president, is 35 years old 
and began his business career with the Goodyear Tire & Rubber Com- 

any, in which company he achieved the position of sales manager. 

n 1941 he joined the Air Transport Command and served in the 
capacity of administrator of civilian personnel. Upon release from 
military duty in 1945 he became associated with the Flying Tiger Line, 
which was just then beginning the operation of airfreight services. 
He resigned from this company to form Air America, Inc., and engage 
in the transportation of passengers as an irregular air carrier. 

Darwin R. Kindred, executive vice president, is a former captain- 
pilot of TWA. During the war he operated aircraft for Consairways 
and advanced to the position of operations manager of that enterprise. 
In 1946 he joined Pacific Overseas Airlines as vice president, opera- 
tions, continuing with that company until he resigned to work with 
Air America in 1949. 

N. Walter Stange, vice president, finance, has had considerable 
experience in accounting matters and was certified as a public account- 
ant in 1936. After extensive employment with an accounting firm, he 
joined the W. A. Bechtel Company as assistant administrative man- 
ager of one of its subsidiaries, which was then engaged in the con- 
struction of the Canol project. After the war he worked on a consult- 
ing or advisory basis with a number of industrial companies, and for 
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a while was associated with an accounting firm in Los Angeles. He 
joined Air America in 1949. 

G. Robert Henry, secretary, is a practicing attorney. His legal expe- 
rience includes 2 years of service as an attorney with the Civil Aero- 
nautics Board, and during the war he served as an officer on the staff 
of the Judge Advocate in the Air Transport Command. He became 
counsel for Air America when it was organized in 1948, and was elected 
secretary and director in 1949. 

Frederick D. Gearhart, director, is the president of Gearhart, Kin- 
nard and Otis, an investment banking firm. He is also a pilot with 
more than 2,000 flying hours. The investment firm with which he is 
associated has specialized in the financing of a number of new aviation 
and electronic industries. 

John Paul Andrews, director, is associated with Air America as 
director of public relations. He is also president of the Wilson- 
Andrews Advertising Corporation, which maintains offices in Beverly 
Hills, Calif. He has had considerable experience as an aviation writer 
and reporter, and at one time was governor of the Aviation Writers’ 
Association. 

The foregoing persons comprised the officers and directors of Air 
America when the hearing in this se eR began, and managed the 
operations which were conducted by Air America during most of the 
time prior thereto. On January 17, 1950, which was approximately 
midway in the course of the public hearing, Air America decided to 
discontinue all transportation operations. All employees, who then 
numbered 65, were notified of the termination of their employment, 
and with the exception of the president, Mr. Miller, and the executive 
vice president, Mr. Kindred, all the executives were relieved of their 
duties. Thus, these two officers are the only persons now active in the 
affairs of the company, and the record contains no conclusive evidence 
as to who shall constitute the management nucleus in the event the 
company resumes operations under a certificate issued as a result of 
this proceeding. e only evidence in this respect is a statement by 
counsel for Air America that the key employees have indicated they 
will be happy to return to the employ oF Air America in the event 
operations are resumed. 

As noted earlier, Air America was organized as a corporation in 
March 1948. In August of that year heen operations as a non- 
scheduled carrier in accordance with the provisions of the Board’s 
Economic Regulations relating to such services. An appropriate let- 
ter of registration under the nonscheduled regulations was issued to 
it, and it obtained from the Administrator of Civil Aeronautics the 
required air-carrier operating certificate. It engaged primarily in 
transcontinental services wit enntetare aircraft which it leased 
from California Eastern Airways, another applicant in this proceed- 
ing. At the time of the hearing Air America was party to a lease with 
California Eastern calling for the use of two DC-4-type aircraft until 
September 1950. At that time it had also recently acquired three 
C-46-t aircraft under purchase agreements from Slick Airways, 
Inc. en the company decided on January 17, 1950, to discontinue 
spanner it at the same time canceled the leases with California 

“astern, the cancellation to be effective February 23, 1950. At that 
time it had not finally decided as to what disposition would be made 
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of the three C-46-type aircraft but counsel stated that they would be 
either sold or hanedy depending on which would be the more profitable. 

Air America placed in the record a statement showing the number 
of passengers and the points between which they were carried in 
transcontinental operations during the period from September 1948 
through June 1949. No operations were conducted during the first 
quarter of 1949. A summary of the passengers handled during the 
7 months of this period in which operations were conducted is as 
follows: 





Westbound: 
New York to Los A 
New York to Oaklan 
Chicago to Los Angeles 
Chicago to Oakland 
New York to Chicago 
Los Angeles to Oakland - 
Kansas City to Los Angeles 
Kansas City to Oakland 
Cleveland to Los Angeles----_..-.-. 
Cleveland to Oakland 


New York to Wichita 
Eastbound: 
Los Angeles to New York 


3 
Bibs 


Los Angeles to Kansas City 
Oakland to Kansas City_--._....--- 
Los Angeles to Cleveland aad ioe ne auan <aledeeaeee te deaan iw 
Oakland to Cleveland... ..........|....-. oraalaieacwdinl S liasastn sabe Rapsaiiinn eee adinantitteaciliahaates an adipecns 
Kansas City to New York | 

Wichita to New York: <.............}.......5.. Shing clr lhe | pene wacenaferpaccens- 


' 





The profit-and-loss statement for the fiscal year ended June 30, 1949, 
which covers substantially the operations in which the foregoing 
passenger movement took place, is summarized as follows: 


Revenues : 


Expenses 
Net profit before taxes 
Provision for income taxes 


Net profit 


The profit-and-loss statement as submitted in the record itemizes 
expenses by objective classifications rather than by functional groupe 
as a by the uniform system of accounts prescribed by the 
Board’s regulations. The major item of expense consisted of approxi- 
mately $637,000 for aircraft rentals, most of which was paid to 
California Eastern Airways under the lease agreements mentioned 
previously. The next largest item was that paid as commission on 
ticket sales amounting to approximately $303,000. This amount is 
equivalent to about 21 percent of the revenues from passenger trans- 
portation. 
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The company’s balance sheet as of June 30, 1949, reflected the 
following condition : 


Current assets : 


Cash on hand and on deposit__..._.____-_-_.--.----.------ $38, 466. 61 
Deposits against gasoline purchases etc___.....-.----~--- 10, 570. 00 
Traffic accounts receivable, current month____._.____.----- 86, 049. 31 
OR, NE I ie ceeidemntnn ses ddl ordre 7, 144. 69 


Other accounts receivable (less $23,000 provision for un- 
collectable accounts due prior to December 31, 1948) ~_-__- 15, 250. 96 


UO! CU I ile lik niet b itihair edict sittin tential 157, 481. 57 
FESOd GORSES, GEOR CHRO RIOR accent eclenenmennpennae 5, 411. 95 
Deposit against aircraft purchase contract__._..._..__------ 20, 000. 00 
Treen ae Woretren’ seme. on eS eee 7, 393. 15 
Ta i oii bik Sinhsdbnds witli cise thse, | 190, 286. 67 
Current liabilities : 
eo Se ee ee eee 14, 507. 84 
Gee aun olf aceite Payee... 82s. ste Le 8, 486. 38 
Accrued Federal transportation tax._.__....------------~- 47, 720. 59 
Accrued withholding and payroll taxes__.__...--.----_---- 4, 824. 32 
Payroll insurance and other accruals_____.___-_----------- 6, 850. 42 
Provision for Federal income tax on current profits___.___- 37, 000. 00 
OCR. CURED TIOB a is neii Slhd ds ic Sheth tibm dh bapa 119, 389. 55 
Capital and surplus: 
Ganite) stock, 1,000 shares.at $1.00 .................tsccd 1, 000. 00 
eS EE Se eee 10, 000. 00 
Earned surplus from current period___....--___----------- 59, 897. 12 
eee Mebiiitiet cit dors ceed che 190, 286. 67 


A later balance sheet as of December 31, 1949, which was filed by 
the company in compliance with the reporting requirements for large 
irregular air carriers, reflects approximately the same condition. 
The principal change is the inclusion among the assets of the three 

6-type aircraft mentioned previously, with an appropriate item 
in the liabilities reflecting the unpaid balance of the purchase price 
for this aircraft. 

Air America proposes to operate between New York and Washington 
on the east coast, and San Francisco and Los Angeles on the west coast 
over a route pattern which will serve 10 intermediate cities. Service 
at the outset will consist of two round trips daily, scheduled to depart 
at approximately the same time. Each flight will make six stops. For 
example, the first flight westbound will leave New York at 8 p. m., 
stopping at Pittsburgh, Cleveland, Detroit, Chicago, Kansas City, 
Denver, and Salt Lake City, and terminating at Los Angeles. The 
second flight leaves New York 45 minutes later, stopping at Wash- 
ington, Cincinnati, St. Louis, Kansas City, Albuquerque, and Los 
Angeles, and terminating at San Francisco. Eastboun flights will 
follow approximately the same pattern, one flight originating at San 
Francisco at 5:30 p. m., proceeding to Los Angeles, thence via the 
route through Albuquerque, Kansas City, Cincinnati, etc., with the 
other flight departing Los Angeles at 7:45 p. m. over the route via 
Salt Lake City, Kansas City, Chicago, Pittsburgh, etc., both flights 
arriving in New York at approximatel the same time. The flights 
in each direction are timed to arrive at Spenmia City at approximately 


the same time, where a scheduled layover of 1 hour will permit a 
transfer of passengers from one flight to the other. This transfer 
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is planned so as to permit, for example, passengers proceeding west- 
wall from Washington on the flight which follows the route through 
Albauengee se change at Kansas City to the flight which p 
through ver and Salt Lake City, thereby providing a service 
between Washington and any point west of Kansas City. Similarly 
p rs from cities west of Kansas City can travel to cities east of 
this point either on the same plane or by a change at Kansas City. 

To carry out this program Air America qenteraen an invest- 
ment of approximately $1,200,000 broken down as follows: 

nt: 
Pie ntcesate at $100,000 
80 engines at $5,000 


24 propellers at $1,200 
6 radios (aircraft) at $7,000 


Passenger service 

Ground equipment : 
Passenger service 
Station communication 
Hanger, shop, and ramp 
5 motorized vehicles at $2,000 
Furniture, fixtures, etc 


Total ground equipment 


Total flight and ground equipment 
Working capital 


Total capital 


The allowance for flight equipment represents Air America’s esti- 
mate of the cost of obtaining five DC-4-type aircraft with necessary 
spare engines, propellers, and other parts. This estimate is based in 

art on a quotation which it received from American Airlines for five 
—4 aircraft, which this company is plane from service, at $90,000. 
t 


The necessary overhaul and conversion of these units would add ap- 
proximately $40,000 to the purchase pe but Air America expects 
to offset this cost by $18,000 per unit by using lower-powered engines 
than those with which the aircraft are equipped, the $18,000 represent- 
ing the net advantage after the sale of the higher powered engines. 

Air America’s present plans call for raising the necessary capital 
through the sale of stock under appropriate arrangements with a firm 
of investment bankers. No definite arrangements or firm commit- 
ments have been made, but a representative of an investment banking 
company testified that he was confident sufficient stock could be issued 
at a price to provide capital in the amount estimated by Air America. 
The stock would be sold under a plan generally followed in such mat- 
ters, whereby one investment banking firm would act as manager and 
recruit security dealers throughout the country to subscribe for vary- 
ing amounts of the stock. When the whole issue is thus subscribed the 
commitments from the security dealers become firm commitments and 
the capital becomes available. Under such an arrangement the prin- 
cipal underwriter receives a commission varying from 21% to 5 per- 
cent, ancl the securitv dealers a commission varying from 10 to 121% 
percent. Under such a financing arrangement no binding commit- 
ments are made until the sale of the stock issue is practically completed. 


77632 O—57—pt. 1, vol. 2——-17 
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The subscription agreements with the security dealers and the agree- 
ment with the principal underwriter or manager contain many so- 
called “outs,” such as market conditions. These are the steps generally 
followed in such matters, and they pe the limit or maximum 
that an applicant can put forward with respect to assuring financing 
through a stock-issue plan. ; 

Air America’s organization plans call for the employment of 489 
persons in the following categories and at the compensation indicated. 





I isn asin nts ui ioneiain anaemia eee 46 $666.46 | $30,611.18 
ee suscdunsemegeeséuuunseseessaunee 2 200. 00 4, 600. 00 
General officers and superintendent... ._...........-...-.-.------ se 19 768. 42 14, 600. 00 
Local managers and superintendents .............- ee re are 46 313. 26 14, 410.00 
Communications operators, meteorologists and dispatchers... ..-..-- 28 254. 64 7, 130, 00 
enc dutctennevccssucedssesaneeus 7 260. 95 1, 826. 65 
Ticket agents and reservation personnel.__...............-..-------- 86 175. 00 15, 050.00 
sinh 24 275. 00 6, 600. 00 
cs anne ee Coe a ohn natendie acl acme ame 48 215. 17 10, 327. 98 
NIRS oe eS Si Se oe a ood ewes acousonen 39 275. 10, 740. 00 
PND. & iva nitenenedevatennsédenademenemepess< can ungaepexeedy 123 265. 32, 673. 07 

aie pene ea eee eee eee 489 303.82 | 148, 568. 88 


The majority of these employees will be stationed at the company’s 
headquarters in Los Angeles, and the personnel at the other proposed 
stations will be limited to those whose duties involve attending the 
arrival and departure of aircraft and traffic solicitors. For example, 
the total personnel complement at Chicago will consist of 33 people, 
12 of whom will be fli ht personnel, 10 will act as reservationists, 4 
as traffic solicitors, and 4 as airport agents. An airport station man- 
ager, a city traffic manager, and an office manager complete the staff 
at Chicago. Other cities will have a similar staff, the largest number 
next to the company’s headquarters at Los Angeles being stationed 
at New York, which will have a total of 62. 

. so America’s anticipated revenues and expenses per year are as 
ollows: 


Cents per 
Operating revenues: Amount per year revenue mile 
I on atecgich dn chibi feeb cum itdeeth $6, 789, 211.68 173. 43 
a ae eg ie 68, 702. 88 1. 75 
Total operating revenues-_-__--.---.------- 6, 857,914.56 175. 18 
Operating expenses: 
Flight expense: 
nyene, onerebienesiis ac ci cei ekcil 1, 453, 403. 32 37. 13 
Direct maintenance—flight equipment_.- --- - 692, 485. 08 17. 69 
Depreciation—flight equipment.._.--.-.-.-. 253, 763. 04 6. 48 
Total flight expense___..........---.---- 2, 399, 651. 44 61. 30 
Ground expense: 
RR a eee 568, 743. 48 14. 53 
Ground and indirect expenses - - -- --------- 212, 011. 56 5. 42 
PP RRORMNT GOEVINES ois a o.5 5 eee oe hee oh wi 233, 275. 92 5. 96 
i aa cab et Bc eintohe 499, 080. 00 12. 75 
Advertising and publicity. -_.......-.----- 313, 200. 00 8. 00 
General and administrative._._.......---- 317, 671. 40 8. 11 
Depreciation—ground equipment- - -------- 32, 523. 84 . 83 
Total ground expenses. __._...--------- 2, 176, 506. 20 55. 60 
Total operating expenses... .......----- 4, 576, 157.64 116 90 


See 2, 281, 756. 92 58. 28 





A. atin: A at i ie 


- 
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The indicated passenger revenues is estimated on the assumption 
that an average load factor of 65 percent will be maintained on the 
schedules previously mentioned, with a 95-percent completion _ 
formance, and that the income per revenue passenger mile will be 
slightly above 314 cents. This income per revenue passenger-mile is 
calculated on a basic fare of 4 cents per mile after. allowance for a 
variation between the direct mileage and the mileage which actually 
will be flown. 

California Eastern Airways, Inc—California Eastern Airways was 
formed in November 1945 by a group of Army and Navy veterans and 
former airline personnel for the purpose of operating an airfreight 
service. The company was incorporated in January 1946 under the 
laws of the State of Delaware, and maintains its Tae al operating 
base at Oakland Municipal Airport, Oakland, Calif. Freight opera- 
tions were conducted from May 1946 to May 1948. Service was ren- 
dered between San Francisco and Los Angeles on the west coast and 
New York on the east coast via the intermediate points Denver, St 
Louis, Chicago, and Cleveland. Five DC—4-type aircraft were used 
in this service, flying a total of 18,291 revenue hours and approximately 
19,000,000 revenue ton-miles of cargo. At the outset these cargo oper- 
ations were conducted under the provisions of the nonscheduled exemp- 
tion regulations of the Board. In June 1947 these regulations were 
amended so as to permit the operation of scheduled services by certain 
freight carriers, including the applicant. California Eastern was also 
an applicant in the so-called Azr Freight Case * and was one of three 
carriers recommended by the examiners in that case to receive cer- 
tificates authorizing a transcontinental freight service for an experi- 
mental period of 3 years. 

However, prior to the Board’s decision in the Air Freight Case, 
Califormia Eastern was forced to suspend operations. On May 12, 
1948, it had an operating deficit of approximately $900,000, and it 
was decided to file a petition for reorganization of the company under 
Chapter XI of the Bankruptcy Act. In October 1948 the company 
decided that it would not be justified in prosecuting its application for 
a freight certificate, and oubariond upon a program of leasing its air- 
craft to other operators, principally carriers engaged in nonscheduled 
transcontinental services. Under this program California Eastern 
utilized its shop and maintenance facilities to convert the aircraft for 
passenger operations, and leases them under an arrangement whereby 
it performs all maintenance and repair work. 

This leasing program proved profitable, and under the direction of 
the Federal Court having jurisdiction of the bankruptcy proceedings 
the creditors of the company are gradually being paid. The balance 
sheet as of December 31, 1949, reflected the following condition : 

Assets 

Current assets $137, 337. 19 
Operating property less depreciation 330, 806. 18 
Deferred charges , 526. 52 
Capital stock expense 319, 068. 71 


essssessss= ' 


| ssessee: 


| B 


* Air Freight Case, 10 C. A. B. 572 (1949). 
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Liability and capital 
Current liabilities 
Long-term debt. 
Deferred credits 
Operating reserves 
Common stock (1,112,000 @ 10¢ par value) 
Capital surplus 
Accumulated deficit 


Total liabilities and capital 

The current assets noted above include cash of approximately 
$49,000, a substantial part of which is in special deposits, and accounts 
receivable of $87,000. The current liabilities and the long-term debt 
include amounts due to creditors’ participating in the Chapter XI 
bankruptcy proceedings. The amount due unsecured creditors as of 
the date of this balance sheet was approximately $244,000, and the 
amount due to secured creditors was $121,000. The secured debt is the 
balance due on three DC-4-type aircraft. The leasing and mainte- 
nance of aircraft began to show a profit in December 1948 and in the 
ear a December 31, 1949, the company had a net income of 

212,400. 
The officers of California Eastern Airways are Samuel J. Solomon, 
resident, Robert E. Caskey, vice president and genera] manager, Ivan 
. Cooper, vice president for maintenance, Andre de Saint Phalle, 
treasurer, Leone Cruse, assistant secretary and assistant treasurer, and 
H. W. Garbett, assistant secretary and office manager. The board of 
directors consists of nine ot including the company’s president, 
Samuel J. Solomon and the treasurer, Andre de Saint Phalle, who is 


chairman of the board of directors. Two of the directors, Peter F. 


Hirst of the Aeroquiv Corporation and Alois W. Weidenmuller of 
the Pacific Air Motive Corporation are creditor representatives on 
the board. The remaining five directors have had considerable busi- 
ness or investment banking experience. 

The qualifications and experience of the officers are briefly as fol- 
lows: Samuel J. Solomon, the president, was one of the founders and 
former president and chairman of the board of directors of Northeast 
Airlines, Inc. From 1942 to 1945 he was president of the Airlines 
War Training Institute, and from 1933 to 1941 he was vice president 
of the National Airport Corporation and manager of the Washing- 
ton Airport. Robert E. Caskey has been associated with California 
Eastern for 214 years and previous to this he was employed by United 
Air Lines as area manager of its cargo sales department and execu- 
tive assistant in its public relations department. Ivan O. Cooper was 
associated with United Air Lines for 16 years before joining Califor- 
nia Eastern when the company was organized. He has had approxi- 
mately 30 years experience in operations and maintenance capacities 
in the aviation industry. Leone Cruse and H. W. Garbett have been 
with California Eastern for 214 years and each had accounting and 
business experience prior to joining this company. 

All of the officers and directors are citizens of the United States. 

The company has issued 1,112,000 shares of stock which has a par 
value of 10 cents a share. There are about 350 stockholders, the largest 
single holding being listed to William E. Cunningham 101,500 shares. 
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Mr. Cunningham is on the board of directors of the oe. Other 
relatively large holdings are listed to Andre de Saint Phalle, treasurer 
and chairman of the board of ee shares; Andre de Saint 
Phalle & Company, 17,600 shares; Lehman Brothers 54,340 shares; 
Andre de Coppet 40,000 shares; William Thornton Howell 34,250 
shares; Francis 8. Johnson 35,000 shares; Leslie & ae 30,000 
shares; Donald Reichgott 30,000 shares; and Yvonne Wick 35,000 
shares. The stock not accounted for in the above listings is spread 
among the balance of the stockholders — in lots of 1,000 
shares or less. All of the stockholders have addresses in the United 
States, and the treasurer is personally familiar with a large number 
of them who testified that there is only one who may not be a citizen 
of the United States, and this stockholder owns less than 1 percent 
of the outstanding stock. While a large number of shares are listed 
in so-called street names, there is no indication that it is held other- 
wise than as an investment, or for persons who are citizens. Accord- 
ingly it appears that in excess of 75 percent of the outstanding stock 
is owned by persons who are citizens of the United States. 

California Eastern proposes to operate a service between New York 
and Washington on the east coast and San Francisco and Los es 
on the west coast, with intermediate stops at Cleveland, Detroit, Chi- 
cago, St. Louis, Kansas City, Denver, and Phoenix. During the first 
6 months six DC-4-type aircraft will be utilized in maintaining two 
round trips per day. Westbound, one flight will depart New York 
and stop at Philade phia, Washington, and St. Louis, thence proceed- 
ing to Kansas City, Phoenix, Los Angeles, and San Francisco. The 
other flight will depart New York and proceed to Chicago with flag- 
stops designated for Cleveland and Detroit. From Chicago it 

roceed to Kansas City and thence to Denver, which is designated as a 

agstop, and thence to Los Angeles and San Francisco. bound 
the a will fly a similar pattern. 

In the second 6 months the qrgesy expects to be operating 10 
DC-4-type aircraft and will provide 3 transcontinental schedules every 
day in each direction. In addition to the transcontinental schedules, 
4 turnaround flights will be operated between New York and Wash- 
ington and 8 such flights will be operated between Los Angeles and 
San Francisco. During the second year the company expects to be 
operating its full anticipated capacity, and will employ 15 DC-4-t 
aircraft. Transcontinental schedules will be increased to 4 per a 
in each direction; the New York-Washington and the Los les- 
San Francisco turnaround flights will be continued and 2 additional 
flights will be added, operating between New York and Kansas City 
with stops at Cleveland, Detroit, rea. and St. Louis. 

California Eastern estimates its additional capital requirements 
to begin operations under its first 6-month program at $1,490,000. 
Further additions totalling $1,025,000 will be necessary to oper- 
ations under the second 6-month program, and a further addition of 
$1,261,000 will be required for the full complement of operations 
planned for the second year. This investment program may be sum- 
marized as follows: 
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First 6 Additions | Additions | Tota )in- 
for 2nd for 2nd | vestment 


Preoperating expense 
Flight equipment 


Other property 
Working capital 
Total capital requirements 


It will be noted that most expenditures will be for flight equipment, 
these items accounting for approximately 88 percent of all physical 
items. This ratio increases farther if the operating property and 
equipment which California Eastern now has is added to the capital 
requirements noted above. Its balance sheet as of December 31, 1949, 
lists total operating as and equipment at $330,800, of which 
$299,400 is represented by flight equipment. The working capital 
indicated for the first 6 months was calculated by using the estimated 
payroll expense for 90 days, about $395,000, and other operating ex- 
penses for a 30-day period, about $355,000. No increase in working 
capital was allowed for the second 6 months and the second year pro- 
grams. It was stated that if additional working capital is ‘andi for 
operations during the latter periods it would be available out of profits 
from the previous periods. 

California Eastern submitted two separate estimates as to the num- 
ber and disposition of the personnel required to carry out its program. 
One of these estimates was prepared by the present staff of California 
Eastern and upon completion was submitted to an outside consultant 
for review, and with a request that the consultant add to this estimate 
such additional employees as would constitute the “outside” limits for 
manning the service. The consultant to whom the first estimate was 

iven has had approximately 20 years’ experience in the aviation 
industry. This experience included 8 years as a district manager in 
New York for United Air Lines, 3 years as division traffic manager 
for Eastern Airlines, and 6 years with TWA, consecutively as sales 
manager, general traffic warage and vice president in charge of 
traffic and sales. The personne additions prune by this consultant 
were made in those operating categories such as traffic and sales, ground 
are. and general accounting matters, in which he was particularly 

ualified. 
. California Eastern’s plans, according to the second or outside esti- 
mate, called for the employment of a total of 478 persons during the 
first 6 months, 769 during the second 6 months, and 1119 during the 
second year. The proposed disposition of personnel is illustrated by 
the plans for the first 6 months of operation. Of the 443 operating 
personnel (as distinguished from general and executive office em- 
ployees), 173 will be stationed at San Francisco/Oakland, one-half 
of these being assigned to maintenance, one-fourth to flight operations, 
and one-fourth to traffic and sales. One hundred one will be stationed 


at New York, with 50 rare engaged in flight operations, 30 percent 


in traffic and sales, and 20 percent in maintenance. The balance will 
be spread among the 10 intermediate stations, the cot a for Chicago 
being typical. At Chicago a total of 23 people will be stationed, 15 











MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 879 


of whom will be engaged in traffic and sales matters (3 in flight opera- 
tions as radio operators and 5 in maintenance), 3 as ground-service 
men, and 2 as aircraft and engine mechanics. 

e company estimates its revenues and expenses for the 6 months 
and for the second year of operation as follows: 


First 6 Cents per Second Cents per 
months’ revenue | year opera-| revenue 
operation mile tion mile 


—— | | | Ss 




























oe revenues: 
hae te adacumene eeemnaglibcoatunthowes $3, 364, 412 169. 46 |$16, 767, 197 169. 46 
Races baaoaee aE iaamrccesd6>-daable wegeratos meleetaaea sa 51, 105 02. 57 254, 692 02. 57 
Total operating revenues.__.............--......... 3, 415, 517 172.03 | 17,021, 891 172.03 
Opes expenses: 
light expense: 
ea ns RS ON ee 39.71 | 3, 748, 971 37.89 
Direct maintenance flight equipment-.---_......... 20.40 | 1,948, 740 19. 69 
Depreciation—flight equipment. -_................. 02. 76 601, 416 06. 08 
ID io tadn nang ppanncnnenwepcentah 62. 87 63. 66 
Ground expense: 
6 is ois Lent cucnbiiiab onus 15. 05 12.71 
Ground and indirect expemses....................-- 04. 96 04. 95 
pitunksdecghuanculnducbhinnnthat ata 05. 98 06. 09 
Ivete tet pli i i 
v ELA RAR SPREE LS F 
General and administrative. _.....................- 10. 44 10. 46 
m ground equipment...................- 00. 85 00. 73 
ED SEEIIUEG . « wcncancurepuaenimeees 88.45 | 7,114,211 71. 85 
Total operating expense_...............-......-.. 151. 32 | 13, 413, 338 135. 51 
a abecictsdahincdithsesweoeniadeaieten 20.71 | 3, 608, 553 36. 52 





The passenger revenue in the above tabulation is calculated on the 
—e that a 65-percent load factor would be maintained on the 
schedules mentioned previously, and that the average revenue per 
passenger-mile will be 3.95 cents. The revenue passenger-miles were 
calculated by assuming that an average of 66 seats would be available 
in the DC-4-type aircraft. The average return of 3.95 cents per rev- 
enue passenger-mile is computed from a fare of 4 cents per passenger- 
mile after allowing for the use of a 5-percent round-trip discount by 
25 percent of the passengers. 

eat Lakes Airlines, Inc-—Great Lakes Airlines is a New York 
corporation which was organized in 1946. Its capital stock consists 
of 1,500 shares of no-par-value common stock of which 1,200 shares 
have been issued. The issued stock is held in 3 blocks of 400 shares 
each, one block being owned by Irving E. Hermann, another by Mr. 
Hermann’s wife, Ida Mae Hermann, and the third by Virginia D. 
Stell. The corporation is the outgrowth of a former partnership in 
which Irving E. Herman was a partner, and which carried on a limited 
intrastate operation between Buffalo, Rochester, and New York City. 
This intrastate operation was not successful, and during the winter 
of 1946-47 a vanabe of flights were operated between New York and 
Miami. The company’s transport oo did not reach substan- 
tial pe until June 1948, when it started a transcontinental 
coach service as an irregular air carrier. Operations in this service 
reached a peak in the third quarter of 1948 during which it carried 
2,200 passengers a total of approximately 6,000,000 passenger-miles, 
and earned passenger revenues of mig eage ae $214,500. Operations 
were cuitatled considerably during the fourth quarter of 1948 and 
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the first quarter of 1949, but were resumed in a substantial volume 
during the second and third quarters of 1949, during which passenger 
revenues reached $172,600 and $178,500, respectively. During the sec- 
ond quarter it carried 2,157 passengers a total of 4,550,000 passenger- 
miles, and during the third quarter it carried 2,346 passengers a total 
of 4,850,000 ec Soo ee for the fourth quarter 
dropped to $51,000 in revenues, 927 passengers, and 1,370,000 pas- 
senger-miles. 

reat Lakes Airlines, Inc., is controlled and managed by I. E, Her- 
mann, the president, and his wife, Ida Mae Hermann, who is presently 
employed as office manager. The other officers, besides Mr. Hermann 
are V. D. Stell, vice president, and Alfred E. Hermann, a brother of 
the president, secretary and treasurer. The directors are I. E, Her- 
mann, Alfred E. Hermann, and Samuel Hekin. The company’s past 
ese and those proposed in the present application represent for 
all practical purposes the personal plans of Mr. and Mrs. Hermann. 
Mr. Hermann has had considerable experience in aviation activities 
over the past 25 years. At various times he has engaged in the oper- 
ation of airports, flying schools, and charter services. Prior to the 
war he was employed as a captain by Pan American Airways and 
saw service in this company’s Alaska and Latin American divisions. 
He resigned from Pan American in 1946 to form the company which 
eventua Vy became Great Lakes Airlines, Inc. 


Great Lakes operates with a limited staff of permanent personnel. 


At the time of the hearing it consisted of 5 persons, 3 administrative 
officers, 1 general mechanic, and 1 clerical worker in the Burbank 
office. Its operations as a nonscheduled carrier have been performed 


with this nucleus, such additional personnel as are required when 
flights are operated being hired on a trip basis. In many instances 
the pilot personnel employed for particular trips also work from time 
to time in similar capacities for other nonscheduled carriers. 
Operating ry ny A and other physical assets of the company have 
also been rather limited. For the most part, flights have been oper- 
ated with leased pueipenent at an agreed price for the use of the air- 
craft for each trip. The first transcontinental flights were made in 
a DC-38 aircraft leased from Air Tours, Inc. In the latter part of 
1948 a number of transcontinental flights were operated in C-54- 
type aircraft which were leased on a trip basis from the Flying Tiger 
a Inc. During the second and third quarters of 1949 most of 
Great Lakes transcontinental services were performed with a C-46- 
type aircraft which was owned by Air International, Inc. This C-46 
had been purchased originally by Mr. Hermann and Edward Ware 
Tabor on a partnership basis in 1947, It was not converted for use as 
@ passenger-carrying aircraft until early in 1949. In the meantime, 
because of certain difficulties between the partners, a corporation, 
Air International, Inc., was formed to take over the aircraft, and Her- 
man and Tabor each owned 50 percent of the stock. The precise 
arrangements between Great Lakes and Air International, Inc., under 
which Great Lakes used the aircraft are not disclosed. Mr. Hermann 
testified that he simply used the aircraft for alternate 2-week periods 
in order to get his share of the use of it, leaving Tabor free to use 
it or not during the other 2-week period. Late in 1949 Herman trans- 
ferred his stock ownership in Air International to his wife and Tabor 
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transferred his interest to his wife. The Hermann stock interest in 
Air International, Inc., is set forth as one of the principal assets upon 
which Great Lakes will rely in carrying out the service pro in 
its application. This half interest in Air International is valued at 
$45,000 (the C-46 being valued at $75,000 cash assets amounting to 
$10,000, and other assets amounting to $5,000). 

The company’s balance sheet as of December 31, 1949, reflected the 
following condition : 


Assets: 


Current liabilities 
Other liabilities. 
Net worth 


Total liabilities and net worth 


Current assets consist of approximately $20,000 in accounts receiv- 
able and cash for the balance. The fixed assets include one motor 
vehicle and equipment carried at the indicated amount of $3,200, furni- 
ture and fixtures representing the balance after an allowance of $179 
for depreciation. e 1,200 shares of common stock outstanding were 
carried at a stated value of $33,744.98, the indicated net worth being 
arrived at by deducting from this stated stock value a deficit which as 
of December 31, 1949, amounted to $6,926. 

Great Lakes proposes a transcontinental operation between San 
Francisco and Los Angeles on the west coast and New York and Phil- 
adelphia on the east coast with an intermediate stop at Chicago. Dur- 
ing the first year of operations it expects to operate one round trip 

er day, increasing to two round trips per day in the second year. 

ventually the company expects to use -type aircraft equipped 
with 65 passenger seats but plans for the initial year’s service are 
somewhat indefinite. Service may be started with C-46-type aircraft 
unless DC-4’s are readily available. At the time of the hearing Great 
Lakes had leased from the Army one DC-4-type aircraft at a rate of 
$3,500 per month. 

The company expects to inaugurate service with a minimum outlay 
of capital and to limit expansion until earnings permit further invest- 
ment. It expects to lease necessary aircraft on a monthly basis payable 
by the trip. In fact, it expects that all expenses of the initial flights 
will be paid in advance by the stockholders if sufficient cash is not 
available from nonscheduled operations. It also expects to contract 
for as many ground services as possible so as to avoid capital outlays. 
Reliance will be placed in part upon independent gasoline companies 
to make available ramp and loading equipment, which these companies 
have done in the past for aircraft operators purchasing their products. 

t even expects to finance necessary insurance premiums on an install- 
ment basis with small down payments. In preparing an estimate of 
revenues and expenses for the first year of operations the company 
calculated costs on a trip basis using its experience:as a henpehadialea 
operator in conducting business in this manner. 
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The expense of operating a round —_ with C—46-type aircraft is 
estimated at $5,855. The aes art of this sum is represented by 
items which would generally be classified under direct operating ex- 

nses. They smaberly $2,000 for rental of the aircraft, $820 for gaso- 
ine and oil, $550 for pilots’ salaries, $135 for nger supplies and 
liability insurance, $50 for landing fees and $175 for interrupted trip 
and maintenance flight expenses. Other large items include an allow- 
ance of $400 for agencies’ services and commissions, $550 for advertis- 
ing and promotion, and $390 for salaries and expenses not included 
in any of the other items mentioned. 

Revenues were also estimated on a trip basis and were calculated 
on the assumption that 80 passengers would be carried at a fare of 
$99 each. The only other revenue anticipated would be from excess 
baggage, which was estimated at $25, making a total revenue per round 
trip of $7,945. The net profit per round trip on the foregoing basis 
would amount to $2,090. To obtain the yearly amounts, the revenues 
and expense figures were multiplied by 530, the number of round trips 
anticipated for the first year. This number included the regularly 
scheduled one round trip per day and additional extra sections which 
would be operated during peak seasons. On a yearly basis revenues 
were estimated at $4,027,600, expenses at $3,103,150, and the net profit 
at $924,450. 

Trans American Airways, Inc.—Trans American Airways is a Ne- 
vada corporation having its principal place of business at Lockheed 
Air Terminal, Burbank, Calif. e officers of the corporation are 
Edward Ware Tabor, president, E. Greeley, vice president, and L. M. 
Becker, secretary-treasurer. Tabor is the principal stockholder, own- 
ing 130 shares out of a total issue of 234. There are two other stock- 
holders, Clifford Jones, 10 shares, and Thelma Tabor, the wife of 
Edward Ware Tabor, 94 shares. All of these persons are citizens of 
the United States. 

Edward Ware Tabor is the only officer and stockholder of the corpo- 
ration with any ry! ye experience in air transportation matters. 
The experience of E. Greeley, vice president, and L. M. Becker, secre- 
tee ennai, is limited to that obtained during their employment 
with Trans American. Clifford Jones has never been actively engaged 
with any aeronautical company. The applicant relies primarily on 
the training and experience of Mr. Tabor to the extent that this be- 
comes a factor in establishing its qualifications to obtain a certificate 
of public convenience and necessity. At the start of the war, Tabor 
was employed by Pan American Airways as a radio operator, con- 
tinuing in this capacity for about a year and a half, when he was em- 
ployed by Consairways in the same capacity with respect to flights 
this company was making across the Pacific. After leaving Consair- 
ways, Tabor was associated for about a year with a John Gallagher 
in the operation of a small airline in Mexico. From this point on 
it is difficult to follow Tabor’s activities in chronological order. Some- 
time in 1946 he acquired a DC-3-type aircraft and conducted some 
operations under the name of Tabor’s Luxury Airlines. This com- 
pany was later incorporated as Trans Luxury Airlines. Most of the 
operations of these two companies were conducted between San Juan 
and Newark, continuing for 6 to 8 months. Trans Luxury Airlines 
was forced to suspend after 2 accidents to its aircraft. Shortly after 
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these accidents, Tabor sold his interest in the Trans Luxury Airlines 
to a Mr. Curry. Apgnonintsy. 2 weeks after this sale Trans Luxury 
Airlines was cited for certain violations by the Office of Enforce- 
ment of the Civil Aeronautics Board. Tabor then went to Florida 
where he met Irving E. Hermann, the president of Great Lakes Air- 
lines, Inc., whose activities have been mentioned earlier in connection 
with that applicant. At that time Hermann was operating a DC-3 
and entered into an agreement with Tabor whereby they joined efforts 
in operating aircraft between New York and Seer ico. Tabor 
then ec, pgs a company known as Trans Atlantic Airways, which 
obtained a letter of registration as an irregular carrier, and this 
letter was issued to Edward Ware Tabor, d.b.a. Trans Atlantic Air- 
ways on August 8, 1947. 

ng E. Hermann acted as chief pilot for this company. Great 
Lakes Airlines, however, appears also to have been operating at that 
time. An operational report of Trans Atlantic Morseadnen 50 
flights between New York and San Juan ne ee September, 
a October, 1947. During these same 3 mont reat es Air- 
lines is reported to have operated 29 flights between New York and 
San Juan. In May 1948 an order was issued by the Board directing 
Trans Atlantic Airways to show cause why its letter of registration 
should not be suspended or revoked. Tabor explained at the hearing 
in this proceeding that rather than go through the expense of fight- 
ing the suspension order it voluntarily ciateoed the letter of regis- 
tration, 

Sometime during the activities of Trans Atlantic Airways, Tabor 
organized another company under the name of Skycoach Limited. 
Tabor was the majority stockholder in this company but it is not evi- 
dent who the other stockholders were or what the company’s precise 
purpose was. Tabor stated that at the outset of its existence it was 
principally a ticket-selling agent for Trans Atlantic Airways, and 
that it was organized partly to utilize the value of the descriptive word 
“Skycoach” in obtaining business. Tabor is also interested in a com- 
pany named Air Tours, Inc. This company was organized with an 
investment by Tabor’s mother, Virginia White. Tabor has managed 
this seeony st all times, as he described it, for her and in her behalf. 
Air Tours, Inc., formerly owned one aircraft, which it leased from 
time to time to Trans Atlantic Airways, and at the present time it 
owns one DC-3-type aircraft which comprises the principal asset of 
the company. This aircraft has been leased on different occasions to 
piers Lakes Airlines but it has been used chiefly by Trans American 

irways. , 

Tabor has an interest in still another company named Skycoach 
Air Travel, Inc. He explained his interest in this company as “a 
certain measure of control.” It was organized by a Mr. Dailey whom 
Tabor had met in California and sent to New York to open an office 
for the sale of tickets for transcontinental transportation by irregular 
carriers. In addition to the foregoing, Tabor, of course, has an interest 
through the ownership by his wife of 50 percent of the stock in Air 
International, which has been described in connection with the state- 
ment of Great Lakes Airlines’ operations. 

Tabor first became associated with Trans American Airways when he 
was hired as general manager. How he acquired the controlling stock 
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interest is not clear from the record. Tabor was only able to state that 
he obtained the stock interest from R. L. Dickason and Frances Dick- 
ason partly for cash and partly for technical advice. He was unable 
to state how much of the consideration was represented by cash or 
what the amount of the cash payment was. Trans American began 
actual operations as an air carrier in September 1948. The record 
does not contain detailed information as to the number of passengers 
carried between the various points between which flights were oper- 
ated, the reports filed with the Board and those submitted at the 
hearing list only the flights and the points between which they were 
made. These reports, however, also include summaries showing for 
each quarter the total number of passengers carried and the number 
of revenue passenger-miles flown. During 1948 flights were made only 
during September and October, and in these 2 months 1,170 passengers 
were carried a total of 2,671,000 passenger-miles, the average length 
of haul being approximately 2,280 miles. Flights were operated every 
month during 1949 with the exception of January and September, and 
a total of 6,502 passengers was carried 14,043,000 passenger-miles, the 
average length of haul being airs | 2,160 miles. Since the 
beginning of operations practically all flights have been oon be- 
tween Burbank and Newark with intermediate stops at Chicago. A 


number of flights also made traffic stops at Kansas City, Cleveland, 
and Detroit, but the passengers carried to and from these points com- 
prise a relatively small part of the total. Chicago was the principal 
traffic stop, and while the precise number of passengers carried to and 
from Chicago cannot be ascertained, the average length of haul for all 
passengers carried indicates that their number was not comparable to 


those carried on transcontinental journeys. 

Trans American has not owned any flight equipment and very little 
ground equipment. Its principal investment in ground equipment 
appears to be its office facilities at Lockheed Air Terminal. With but 
a few exceptions, all flights operated by Trans American have been 
with either the DC-3 aircraft mentioned previously which it leases 
from Air Tours, Inc., or the C-46 aircraft which is owned by Air In- 
ternational, Inc. This last-mentioned aircraft is the same one which 
Great Lakes Airlines has been using under the arrangement described 
previously in connection with Great Lakes’ proposal. During 1949 the 
flights operated with the Air International C-46 and those operated 
with the Air Tours DC-3 were approximately equal. 

During 1949 Trans American’s gross income was $563,688, practi- 
cally all of which is made up of passenger revenues. Expenses for the 
year were listed as $532,857. reflecting a net profit of $30,831. Most of 
the passengers carried by Trans American appear to have been pro- 
vided by Skycoach Air Travel, Inc. Between April and December 
1949, Trans American billed Skycoach for approximately $351,000 
and Skycoach paid to Trans American $337,135. This latter amount 
was approximately equivalent to the total passenger revenue reported 
for 1949 by Trans American, less the amount ($210,326) listed as 
commissions in the statement of expenses for the year. 

The route proposed by Trans American is precisely the same as that 
proposed by Great Lakes, viz., between San Francisco and Los Angeles 
on the west coast, and New York and Philadelphia on the east coast, 
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with an intermediate stop at Chicago. Applicant’s operati roposal 
is essentially a contienedion of the service now bei offered. the prin- 
cipal difference, of course, being the operation of fights on a regular 
and basis. It intends to continue to lease aircraft under 
arrangements which will provide that all maintenance, insurance, ex- 
cept liability insurance, and all other direct apenas of the air- 
craft, excepting pilots’ salaries, will be provided by the lessor and the 
rental rate agreed upon accordingly. It also intends to obtain the 
use of necessary ground equipment at the pro points under simi- 
lar arr nts. It does not anticipate the expenditure of more 
than $25,000 on capital items. While it expects to make substantial 
expenditures for advertising and publicity the actual obtaining and 
handling of passengers will be done by travel agents in somewhat the 
same manner that has been followed in its irregular operations. How- 
ever, in this respect its estimates allow approximately 15 percent of 
gross passenger revenue as the amount which will be paid as commis- 
sions as contrasted with approximately 40 percent, which was actually 
paid by the company during 1949. 

Trans American estimates that beater revenues during the first 
year of operation will amount to $3,227,520. This represents the 
income from operating a schedule of one round trip per day with 
additional flights during peak seasons or a total of about 385 round 
trips a year. The revenue passenger-miles for the first year were 
estimated at 105,047,000. There is some discrepancy in the applicant’s 
exhibits in this respect since they also include a breakdown showing 
the number which will be carried between the various pairs of stations 
proposed in the application. The total number of passen antici- 
pated during the first year in this estimate is 36,500, and the distribu- 
tion by pairs of stations, if realized, would produce something less 
than 50,000,000 revenue passenger-miles r —_ In a supplemental 
statement submitted after the close of the hearing Trans American 
revised its estimate of revenue passenger-miles for the first year of 
pare and arrived at a figure of 119,000,000. The basis upon which 

is figure was reached is not revealed, and it cannot be reconciled 
with the estimated revenue nor the estimated number of passengers. 
The estimated revenue would be at the rate of 2.7 cents per passenger- 
mile, and the passengers would have to be carried an average of 3,500 
miles each to produce 119,000,000 revenue passenger-miles. 

Total expenses estimated for the first year of operations amounted 
to $2,829,000. This would result in a net operating profit of $414,000 
if the revenues mentioned above plus about $16,000 for excess ge 
were realized. The bases of the expense estimates were not disclosed 
in detail, and it is not clear whether they reflect applicant’s experience 
as an irregular carrier. 

The largest single item is included under lease of aircraft, 
$1,280,000, and, as mentioned above, the company expects that this item 
will include all maintenance and other direct-flight expenses excepti 


crew salaries and liability insurance. These exceptions are estima 

at about $178,000. Other expenses were estimated under two cate- 
gories, those relating to passenger handling, including agents’ com- 
missions, advertising, etc., and those listed under administrative ex- 
penses, the former amounting to $1,002,500 and the latter to $329,600. 
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As the result of some questions during the course of the hearing, 
applicant conceded that adjustments and revisions would probably be 
necessary with respect to a number of the expense items and some 
adjustments were made by applicant in a statement submitted after 
the hearing. These adjustments include an increased allowance for 
flight-crew expenses, $20,800; flight-training expense, $15,000; and 
landing fees, $49,200; telety acilities, $48, 100 and food costs, 
$20,200 ; the total of such Seearin babing $153,300. 

Trans American’s balance sheet as of December 1, 1949, lists total 
assets of $17,420, which are made up of $966 in cash, accounts receiv- 
able of $13,985, nearly all of which is due from Skycoach Air Travel, 
Inc.; office furniture and fixtures $558; and various deposits and 
es totaling $882, and an item listed as E. W. Tabor, $1,025. 
All liabilities listed are current and amount to $11,342. The principal 
item among the liabilities is one designated as “trust funds payable” 
ae up of tax items, presumably past due, and totaling approximately 

,000. 

The fore nas & res are taken from the balance sheet as of Decem- 
ber 31, 1949, which was submitted by Trans American on March 9, 
1950. The figures reflect a considerable variance from the testimony 
of Mr. Tabor, which was given at the hearing on January 25, 1950, at 
which time he stated that as of the end of 1949 Trans American had 
available $30,000, represented by cash and accounts receivable, and 
that its surplus account was about $25,000. The balance sheet sub- 
mitted in March shows a surplus of only $3,737. Other resources 
upon which the applicant will rely for capital in the event it is certi- 
ficated are personal funds of Mr. Tabor to the extent of possibly 
$25,000, his wife’s interest in Air International, Inc., which is valued 
at about $45,000, and a statement by Air Tours, Inc., that it will be 
willing to invest equipment and cash to the extent of $50,000. As 
noted earlier in connection with the Great Lakes’ proposal, the assets 
of Air International, Inc., are represented by the C-46 aircraft, the 
use of which has been divided between Great Lakes and Trans Amer- 
ican, and it was brought out at the hearing that the assets of Air 
Tours, Inc., consist principally of the DC-3 aircraft, which, together 
with the C46, comprise the fleet with which Trans American has oper- 
ated its irregular service. The only other possible source of — 
mentioned by Trans American was the fact that Virginia ite, 
Tabor’s mother, is in the position to contribute between $30,000 and 
$40,000 rsonaily. This possibility cannot be relied on, since Virginia 
White did not appear as a witness, and similarly there is some doubt 
whether the assets of Air Tours can be relied upon since this prospect 
was contained in an undated letter signed by Virginia White as presi- 
dent, a copy of which was offered at the hearing. The possibility of 
obtaining capital from the sale of unissued stock similarly cannot be 
relied upon, since it was testified that financing in this regard would 
be held to a minimum to avoid the possibility of the present owners’ 
losing control of the company. 


CHARACTERISTICS OF CITIES BETWEEN WHICH SERVICE IS PROPOSED 


The cities between which service is proposed in the various appli- 
cations are, with a few exceptions, the outstanding cities of the United 
States in size, commercial activity, and traffic-generating possibilities. 








yuld 


ers’ 


ypli- 
Fed 
ties. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 887 


The few cities mentioned in the applications which are not in this 
classification are Albuquerque, Phoenix, and Salt Lake City, and they 
were included on the proposed routes more because of their location 
from an operational standpoint than from the prospects they hold 
out for profitable traffic. The following tabulation will provide a 
convenient composite picture of the cities proposed for service : 


Air America California Eastern Great Lakes Trans American 

New York New York New York New York 
Philadelphia Philadelphia Philadelphia 

Washington Washington 

Pittsburgh 

Cleveland Cleveland 

Detroit Detroit 

nae Ch Ch Ch 

icago icago icago icago 

St. Louis St. Louis 

Kansas City Kansas City 

Denver Denver 

Albuquerque 
Phoenix 

Salt Lake City 

Los Angeles Los Angeles Los Angeles Los Angeles 

San Francisco San Francisco San Francisco San Francisco 


A number of exhibits in the record contain statistics reflecting the 
economic status of the various cities, and there appears to be no quarrel 
between the applicants and the interveners that in general the cities 
comprise the choice of the whole country from the standpoint of the 
prospects for successful airline operations. The applicants rely on 
these features of the cities in general as a basic iz ient of the theory 
of coach-type operations. Stated briefly, this ingredient is the mass 
market available at these points and the efficient route segments they 
describe. In other words, they tend to concentrate their air services 
between points where the greatest amount of traffic can be obtained 
and moved over the most efficient distances by aircraft. As expressed 
by Air America, its routes are a to achieve maximum produc- 
tivity from the standpoint of flig’ t operations, transportation eco- 
nomics, and service to the public. Its proposed route was described as 
the strongest that could be devised, and it frankly conceded that if 
there is a stronger one it made a mistake in not finding it. 

The interveners readily concede these features and contend these 
reasons advanced by the applicants in favor of their proposals are 
entitled to equal or oe weight as reasons for denial] of the appli- 
cations. Stated briefly, the position of the interveners in this respect 
is that the applicants seek to operate services only between stations 
holding out the greatest ible measure of profitability; that they 
shun those cities where the prospects are less bright, and since the 
existing carriers now shoulder a burden of serving many such cities, 
in fact have a legal obligation in this respect, it would be unfair and 
unsound to authorize new carriers to operate only over the most 
lucrative routes. 

Since the economic status of the cities pro for service is gen- 
erally conceded, it is not essential to set forth here in detail much of 
the data that have been placed in the record. A brief description of the 
group of cities proposed by Air America is sufficient to indicate their 
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general character. On the basis of metropolitan area - ulation, the 
14 cities in the Air America —- contain 9 whic 


are amo 
the first 11, Cincinnati ranks 16th, Kansas City 17th, and Denver 38th, 
The remaining two, Salt Lake City and Albuquerque, are included 
in its proposed routes simply because of their strategic operational 
location. On the basis of effective buying income, the ae of Air 
America cities is approximately the same. They occupy similar posi- 
tions on the basis of other indices usually referred to in the general 
economic status of the cities such as postal receipts, volume of retail 
sales, number of individual income tax returns, etc. Of particular 
significance is their status in an index referred to as the “quality of 
market index.” This is a measure of purchasing ability as compared 
with the United States as a whole on a basis of 100. On this basis all 
of the cities in the Air America poee are above the average, show- 
ing a variation from 104 for Pittsburgh to 130 for Denver and San 
Francisco. New York on this basis shows an average of 119 and Los 
Angeles 127. 
ome of the interveners presented tabulations illustrating the differ- 
ence between the cities proposed in the various applications and the 
cities now certificated for service. For example, a list of the cities on 
American Airlines’ system, showing their population as estimated for 
January 1948 and their effective buying power for 1947, discloses an 
average population per station of 495,300 and an average in effective 
buying power of $816,000,000. Contrasted with these figures are those 
for the cities of Air America showing an average population of 
1,585,000 and an average effective buying power of approximately 2.7 
billion dollars, those for California Eastern showing a population 
average of 1,911,000 and effective buying power of approximately 3.2 
billion dollars, and those for Great Lakes Airlines and Trans Ameri- 
can Airways each showing an average population of 3,496,000 and 
effective buying power of almost 6 billion a A similar tabula- 
tion offered by United compares its cities and those proposed by the 
applicants on the basis of population and on the number of passengers 
generated as reflected by the September 1947 survey. The 69 cities 
on United’s routes show an average population of approximately 
635,000, and in September 1947 they generated an average of 19,800 
passengers. The cities popene by Air America showed an average 
te ees of approximate year 9,000 and generated on the average 
2,500 passengers in September 1947. The 12 cities in the proposal of 
California Eastern show an average population of 2,400,000 aa gener- 
ated an average of 84,400 passengers during the same survey month. 
TWA also compared in one exhibit the average population of the 49 
cities on its routes, and the number of passengers generated by these 
cities during September 1948 with the population and passenger fig- 
ures for the cities contained in the applications. The average popula- 
tion of the 49 TWA cities is 850,000, and the average number of 
passengers generated during September 1948 was 25,000. The popula- 
tion and passenger averages for the Air America cities are 2,217,000 
and 67,000; for the California Eastern cities 2,509,000 and 78,000; and 
for the Great Lakes Airlines and Trans American Airways cities, 
which are the same, 4,684,000 and 128,000. 
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TRANSCONTINENTAL SERVICES NOW AVAILABLE 


The outstanding feature in transcontinental air services is the im- 
rtant terminal cities of New York/Newark on the east coast and 
Angeles and San Francisco on the west coast. While considerabl 

east of the geographical midway point, Chicago is generally consid- 
ered as the station which divides the eastern and the western halves, 
and for traffic-generating possibilities it provides an ideal midway 
point. Thus the real backbone of a transcontinental route is one ex- 
tending from New York via Chicago to Los a and San Fran- 
cisco. ‘Other important cities, particularly those between Chicago and 
New York, can readily be fitted into such a route, but the basic pattern 
exceeds in operational and revenue prospects any other combination 
that could be laid out. 

The existing transcontinental routes of American, TWA, and 
United, while differing in many details and in the route patterns de- 
scribed by their respective intermediate points, are nevertheless built 
around the New York-Chicago-San Francisco-Los les backbone. 
Each of these carriers features regular-fare flights which operate coast 
to coast with a single stop at Chicago, and the coach flights of Ameri- 
can and TWA follow this pattern. In addition to the New York-Los 
Angeles-San Francisco services via Chicago, each of the three carriers 
mentioned also is authorized to provide direct one-company services 
between the west coast cities of San Francisco and Los Angeles and 
the eastern cities of Detroit, Cleveland, Boston, Philadelphia, and 
Washington. With a few exceptions, transcontinental service between 
these cities is provided on through planes and with relatively few in- 
termediate stops. Following is a tabulation showing the daily trans- 
continental flights operated by American, TWA, and United as of 
August 1949. The flights shown are westbound. The eastbound 
flights are approximately complementary. 


New York-Los Angeles. 
New York-San Francisco 


ooroooeo 
Ne eH Oem 

: 
VDaSeanae 


The poregng tabulation includes only single-company flights. 


However, all of them are not through-plane services. Most of the 
flights from Boston, Washington, and Philadelphia require a change 
of ro Chicago being the principal transfer point. 

similar count of the flights for the same month between the 
more important pairs of cities on the proposed routes, other than 
foe pairs, shows the following number of westbound 
ights: 


77632 O—57—pt. 1, vol. 2——-18 
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Two or 
more stops 


p2 


New York/Newark to Detroit 
New York/Newark to Cleveland 
Los Angeles cisco 
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to San Fran 


Coach services by certificated carriers—Capital Airlines was the 
first of the certificated carriers to inaugurate flights designated as 
coach flights. The initial service started on November 4, 1948, with 
flights between New York, Pittsburgh, and Chicago. This service was 
ee from the regular service by a fare reduction for a one- 
way flight between New York and Chicago from $44.10 to $29.60, de- 
partures at off hours, the flights departing New York and Chicago at 
1:00 a. m., and less passenger comfort in that no meal services were 

rovided and only one cabin attendant was available. The one-way 

are of $29.60 between New York and Chicago is at a rate of approxi- 
mately 4 cents per mile. 

Capital’s coach service was expanded on March 24, 1949, with a 
service between New York and Minneapolis via Pittsburgh, Cleve- 
land, Detroit, and Milwaukee. On April 1, 1949, similar services 
were initiated between “i and Pittsburgh and between 
Washington and Chicago. The Washington-Pittsburgh trip was sub- 


sequently extended to serve Detroit and Milwaukee. In September 
1949 Capital inaugurated coach services between New York and 
Atlanta via Pittsburgh, and between New York and New Orleans via 
Pittsburgh, Knoxville, Birmingham, and Mobile. 

At the hearing Capital submitted a summary of the passengers 
carried on its coach services for the months of November 1948 through 
August 1949 as follows: 


During the months of April and May 1949 the Board conducted a 
survey of the coach services then being operated by the certificated 
air carriers. During these months Capital carried 16,324 and 15,322 
passengers, respectively, for a monthly average of 15,829. The passen- 
gers carried between Chicago and the east coast cities of New York 
and Washington averaged 4,509 per month. Other pairs of cities 
showing a substantial part of Capital’s total were Detroit and New 
York-Washington, 1,825; Pittsburgh and New York-Washington, 
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3,171; and Cleveland and New York-Washington, 1,240. On a passen- 
ger-mile basis the coach passengers carried by Capital during these 
2 ne represented 23.4 percent of the total revenue passenger-miles 
carried. 

TWA started a coach service on February 6, 1949, with two round 
trips per day between Kansas City and Los Angeles, operated with 

-type aircraft. On May 1, 1949, it filed a tariff ri the 
extension of the Los Angeles-Kansas City coach service to New York 
via St. Louis, Chicago, Indianapolis, Dayton, Columbus, and Pitts- 
burgh. In this extended service it proposed to use Boeing stratoliner 
equipment in addition to the DC-3 aircraft then being used between 
Los meg ey and Kansas City. The Board suspended the tariff pro- 
posing this extension. Subsequently TWA filed a tariff proposing a 
coach service between New York and Chicago via Pittsburgh which 
became effective on May 31, 1949. On December 27, 1949, it actually 
started a transcontinental service with DC-4 equipment. At the time 
of the hearing TWA had not yet decided upon further extensions of 
its coach service. It said that it was preparing to substitute Constel- 
lation ym amg for the DC—4-type aircraft on the transcontinental 
flight. In may 1950 Constellation-type aircraft equipped to carry 81 
passengers were placed in service on the transcontinental route. 

At the time of the hearing TWA had available coach statistics cov- 
ering only the Kansas City-Los Angeles service and the New York- 
Chicago service through the month of September 1949. The former 
service, for the 8-month period covered, carried 34,470 passengers 
divided as follows, according to the origin of the passengers: 


The New York-Chicago service for the 4 months ended September 
1949 carried 11,857 passengers divided as follows by origin. 


American Airlines inaugurated a coach service on December 27, 
1949, between New York and Los les with a stop at Chicago. 
It had considered coach services in 1948 but did not consider it pru- 
dent to start such a service then because of the poor financial condition 
of the air-carrier industry in general. As expressed by American, the 
financial condition was exemplified by losses before mail pay totaling 
43 million dollars in 1947 sad 52 million dollars in 1948. The DC+- 


type aircraft with which American inaugurated its coach service 
were converted to accommodate 70 Premets, and 3 units were so 


converted. When these were placed in service, however, American 
was planning to replace them with DC-6-type aircraft similarly con- 
verted, and these were actually placed in service during April 1950. 
rts submitted to the Board since the hearing disclose the extent 
to which the transcontinental coach services of American and TWA 
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have been utilized. The figures by months from January through July 


1950 are as follows: 
AMERICAN 


Pe 


Peeserr 
oOo 
SSH8eF6 


& 


Other coach services operated by the certificated airlines include a 
New York-Seattle service by Northwest Airlines, which was inaugu- 
rated in March 1949; a service between Kansas City and Denver by 
Continental Airlines; a service by Mid-Continent Airlines between 
Minneapolis and Kansas City, and services out of Chicago to New 
Orleans and Miami, the former operated by Chicago and Southern, 
and the latter operated by Delta and Eastern. Along the east coast 


Eastern and National operate coach flights between New York and 
Miami, and along the west coast United and Western operate similar 
services between Seattle, San Francisco, and Los Angeles. 


TraFFric PorentTIAL For Coacu SErvices 


All of the evidence relating to the amount of traffic that will be 
available to, and carried by, the applicants is of a general nature 
directed principally to showing an overall increase in air passengers 
that will result from the low fare level at which the proposed services 
will operate, No attempt was made by any applicant to determine, 
for example, how many passengers will be generated at New York 
and carried to Chicago, or between any other possible combination of 
stations included among the proposals. Similarly, as noted pre- 
viously, the revenue estimate of each applicant was arrived at by 
assuming that a certain average load factor would be maintained on 
all of the flights taken together, and no attempt was made to show 
what the load would be between any particular pair of stations. 
However, each of the applicants insists that the overall increase in 
air traffic which will result from the availability of the low-fare ser- 
vices will be more than sufficient to guarantee a volume of traffic suf- 
ficient to justify the schedules that will be operated. Air America 
pointed out that the number of transcontinental passengers now being 
moved by noncertificated carriers would be more than sufficient to 
provide a 65-percent load factor on the number of schedules contem- 
plated in its proposal. 
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The data tending to show the eon of the air transportation 
market as a result of fare reductions include tabulations reflecting 
the economic growth of the country in general as reflected by factors 
such as increasing receipts, bank deposits, income and wages, 
etc. It also includes statistics reflecting the volume of passenger 
traffic moved by the various forms of transportation during the last 
decade, and some studies attempting to relate fluctuations in volume 
to fluctuations in fares. ical of these data is a comparison of the 

arlor- and sleeping-car railway passengers with air passengers dur- 
ing the years 1938 through 1948. In 1938 there were slightly under 
20 million parlor- and aa -car passengers and approximately 
1,200,000 air passengers. The fluctuations from year to year in the 
number of such passengers is shown in the following table. The 
fluctuations in the average revenue per passenger-mile are also shown. 


Parlor and sleeping car 


Revenue per Revenue per 
Number of revenue pas- Number of revenue pas- 
senger-mile | PSSSengers |  senger-mile 
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A similar compilation for second-class rail passengers and bus pas- 
sengers reflects the following changes : 


Revenue per 
revenue p%s- 
senger mile 
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N. A. Not ascertained. 


The foregoing tabulations show the fluctuations on the basis of the 
number of passengers carried. Similar data are in the record show- 
ing the fluctuations on the basis of revenue passenger-miles and pas- 
senger revenue. In general the fluctuations on these bases correspond 
to those shown above. The only significant variance is that while for 
the first-class travelers the fluctuation in revenue passengers corre- 
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sponded very closely to the fluctuation in revenue passenger-miles, this 
was not true in the case of the second-class travelers, the rail-coach 
and bus passengers. As to this type of traffic, the decline in revenue 
passengers in the last 4 years was much less severe than the decline 
in the number of revenue passenger-miles. This would indicate that 
as to the first-class travelers the reduction in volume was more or less 
uniform as to the length of journey, while in the case of the second- 
class passengers the reduction in number was greater among the longer- 
haul passengers. 

Another statistical source used to illustrate the broadening of the 
air transportation market by a reduction in fares is the reports of 
the Treasury Department on income tax payments. The studies placed 
in the record and based on these statistics include some for the country 
as a whole and some reflecting the income categories by separate areas 
of the country. In all instances, however, the purpose is to show that 
the number of income tax returns is greatest in the lower income 
groups and consequently that lowering air fares tend to reach a sharp- 
ly rising market. 

Air America enlarged on these studies by attempting to relate di- 
rectly the air transportation market to income tax returns. A tabula- 
tion of the returns for 1946 classifies the total of 52,600,000 returns by 
income groups broken at $1,000 intervals between $1,000 and $10,000, 
those between $10,000 and $15,000 and those over $15,000. 21 percent 
of the returns reflected incomes under $1,000 while less than 1 percent 
was in each of the brackets between $7,000 and $15,000 and in the over 
$15,000 bracket. The heaviest concentration appears to be in the 
$2,000 to $3,000 bracket, which accounted for 26 percent of all of the 
returns. There is a sharp decline above the $3,000 mark, only 13 per- 
cent showing incomes between $3,000 and $4,000 and then 5 percent 
between $4,000 and $5,000. 

The method followed by Air America in relating the lower air fare 
to the transportation market as reflected by income brackets is briefly 
as follows: On the assumption that coach fares would be 24 of the fare 
charged on regular flights, it calculated the extent to which various 
income groups would be reached on the assumption that expenditures 
for travel would be in direct proportion to the amount of income. 
For example, income rote above $15,000 accounted for slightly under 
1 percent of the total. 14 reduction would, of course, reach the 
$10,000-and-above group, which accounted for 1.77 percent of the 
total, resulting in a ratio of 1 to 1.93. In the $4,000 income group the 
1% reduction results in increasing the percentage of returns from 11.52 
percent to 33.43 percent, or a ratio of 1 to 2.90. These ratios were then 
applied to the passengers carried between the stations on Air America’s 
proposed routes as reflected by the September 1948 survey. For ex- 
ample, during this survey month there were 179 passengers between 
Albuquerque and Chicago. By applying the ratios mentioned previ- 
ously to this figure the new hypothetical market that opens as a result 
of the lowering fares and various income brackets is ascertained. At 
the $15,000-and-above-level, which accounts for slightly less than 1 
percent of the returns, the Albuquerque-Chicago market would amount 
to 166 passengers; at the $6,000 level to 310, and at the $4,000 level to 
340 passengers. No attempt was made to ascertain which income 
bracket was best representative of the air-coach market. 
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Another method of estimating the volume of air traffic in relation 
to improved economic conditions and a lowering of fares was used 
by California Eastern. This method is one developed by Dr. Donald 
S. Watson of George Washington University in 1945 in connection 
with an application which was presented to the Board at that time 
by Atlantic Airlines and which contained a so-called sky coach pro- 
posal. This method involves the use of three factors, (1) the gross 
national a ee (2) the fare, and (3) the growth of public accept- 
ance. Obviously each of these factors has an important bearing on 
the volume of air transportation at any - time, and the formula 
developed by Dr. Watson represents an effort to evaluate the relative 
effect of each of these factors upon the total number of air passenger- 
miles. 

In presenting this estimate on the basis of this formula California 
Eastern included a tabulation of the revenue passenger-miles actually 
flown for the years 1929 through 1948 and the revenue passenger- 
miles for the same years as computed by the use of the formula. For 
these years, of course, the nak average fares and the national 
product could be ascertained precisely, and the weight of the “growth 
of public acceptance factor” for these years was ascertained by the 
use of the formula and was equivalent to a 17-percent annual increase. 
This factor, it should be mentioned, takes into account the “acceptance” 
of air transportation by the public to the extent that the public is 
influenced by the sales efforts of the carriers, their safety records, 
and the extension of service into previously untapped markets. The 
passenger-miles actually flown and those computed by the formula 
for the years 1942 through 1948 are as follows: 

: Passenger- 
compated (in danger-snes 
million 8) (in millions) 
1, 879 1, 313 
2, 630 1, 462 
3, 251 1, 936 
5, 482 2, 982 
6, 267 5, 310 
6, 542 ; 
6, 109 5, 963 

The application of the formula to obtain an estimate for future 
years at varying fare levels shows the following results. In calculat- 
ing these figures it was assumed that the gross national product would 
remain at or near the 1948 level and that the growth of public accept- 
ance would continue at the 17 percent per year rate. 


COMPUTED REVENUE PASSENGER-MILES (IN MILLIONS) 
4t fare 3.75¢ fare 


13, 160 
15,347 31,733 36, 100 


COST OF OPERATING COACH SERVICES 


_ The cost level at which the applicants expect to provide coach serv- 
ice has been set forth in connection with the description of their pro- 
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sals. Some of the interveners submitted data reflecting what this 
cost level would be if coach services are operated in conjunction with 
their regular-fare services. 

American Airlines submitted the results of a study which it had 
made in an effort to ascertain the amount of the difference in the cost 
of providing service over route ents of varying lengths. This 
study separated the DC-6 and the Convair services, and the costs by 
type of equipment were then further broken down into costs per mile 
for various segment lengths. The study was based on the company’s 
experience for the month of April 1949, and after ascertaining the 
costs during this month for various segment lengths, these costs were 
further adjusted to reflect the cost per mile at an assumed load factor 
of 60 percent. The details of the manner in which the study was car- 
ried out are set forth in American’s exhibits and amplified somewhat 
in the testimony of American’s witnesses. Briefly stated, the study 
was carried out in the following manner: Direct operating costs were 
allocated wholly on the basis of “ramp hours ;” that is, the time elapsed 
from the time of departure from the ramp to arrival of the aircraft 
at the ramp. The ramp-hour times were taken from the actual sched- 
ule times stated in American’s schedules for the month of April 1949. 
Actual route segments were selected which would provide a graduated 
increase fairly illustrative of American’s route pattern. For example. 
the DC-6 schedule times used varied from the 95-mile New York- 
Philadelphia segment to the 2,475-mile New York-Los Angeles seg- 
ment. In all, seven segments were selected, those in between being 
New York-Washington, 215 miles; Memphis-Nashville, 342 miles; 
New York-Detroit, 511 miles; New York-Chicago, 724 miles; and New 
York-Tulsa, 1,231 miles. 

The allocation of indirect costs was necessarily much more complex, 
and was accomplished by examining each account set forth in the 
Board’s manual of accounts and many subaccounts maintained by 
American in addition to those required by the Board’s manual. The 
expenses as stated in the various accounts and subaccounts for the 
month of April were then allocated to the various segment a by 
using one or more of 15 different formulas, the formulas to be used 
depending upon which would best reflect a fair distribution of the par- 
ticular cost account being allocated. These formulas are set forth in 
American’s exhibits and include such bases as miles flown, revenue 
passengers carried, revenue passenger-miles flown, total hours flown, 
total departures, etc. The formulas that were used for each of the 
various expense accounts are detailed in the exhibit. An example of 
the manner in which the application of the formulas was worked out 
is illustrated by passenger-food expenses totaling $153,000 which were 
allocated among the various segment lengths on the basis of revenue 
passenger-miles flown on the segments selected for study. An example 
of how an account for which the allocation basis is less obvious is con- 
tained in that relating to ground-service employees. The total in this 
account amounted to $275,000, The major subaccounts were ground- 


service men ($67,000), allocated upon an actual basis by type of equip- 
ment and by the total-departures formula for the various segment 
lengths ; ramp agents and airport passenger ground services ($60,000), 
allocated on the basis of the revenue-passengers-carried formula; 
fleet-service expense, cabin-service branch ($48,000), allocated on the 
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basis of total ton-miles flown ; ship cleaners and fleet service, line main- 
tenance ($45,000), allocated as to equipment on an actual basis and as 
to segment lengths on the basis of revenue capacity per ton-miles flown ; 
and cargo handlers, cargo-service branch ($41,000), allocated on the 
basis of revenue tons of cargo carried. 

A summary of the cost per passenger-mile as ascertained for the 
n> and the Convair operations as ascertained from this study is 
as follows: 


Cents | Segment length 


2,475 


The foregoing summary is on the basis of actual results experienced 
during April 1949, during which month the load factor on DC-6 flights 
averaged 69.7 percent and that on the Convair flights 68.1 percent. 
A revision of the results of the cost study to reflect operations at a 
a factor of 60 percent resulted in the following costs per passenger 

@: 


Cents | Segment length 


Public counsel submitted in evidence the results of a somewhat 
similar study which was made by the Analysis Division of the Bureau 
of Economic Regulation of the Board. This study included all of the 
four transcontinental carriers, but was limited to an effort to ascer- 
tain the difference in cost of providing service on the transcontinental 
schedules as contrasted with the cost of all other services conducted 
by these carriers. The data used in this study were obtained from the 
reports submitted by the carriers on Form 41, the official schedules 
of the carriers, and special mpenes which were submitted by the four 
transcontinental carriers for the purpose of the study. The ws 
results of these carriers for the months of September 1948 and Mare 
1949 were used as a basis for the study, and expenses during these 
months were distributed between transcontinental services and all 
other services. 

The method used was as follows: Aircraft operating expense was 
allocated by applying to the transcontinental revenue plane miles 
the system cost per revenue plane mile for the equipment types used 
in transcontinental service. In distributing ground-operating ex- 
pense, general headquarters, maintenance bases, and divisional ex- 
penses, as shown on schedule B-4 for the third quarter of 1948 and 
the first quarter of 1949, were first allocated to stations on the basis 
of reported station ex . The quarterly expense at each station 
as thus adjusted was then allocated to transcontinental schedules by 
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applying to the adjusted station expense the ratio of weighted sched- 
uled transcontinental departures for the quarter to total weighted 
scheduled departures for the quarter. The transcontinental schedule 
expense for the individual months of September 1948 and March 1949 
was determined by applying to the transcontinental quarterly expense 
figures the ratio of weighted scheduled transcontinental departures 
for the individual months to the weighted scheduled transcontinental 
departures for the respective quarters. 

round and indirect maintenance expenses were allocated to each 
type of equipment on the basis of direct maintenance labor (Accounts 
5225, 5226, and 5227) as supees for each type of equipment for the 
third quarter of 1948 and the first quarter of 1949. The average rev- 
enue-plane-mile cost for each type of equipment was then applied 
to the revenue plane miles flown with that type in September 1948 
and March 1949 as reported by the carrier for its transcontinental 
schedules. 

In distributing passenger-service expenses the average system rev- 
enue passenger-mile cost for September 1948 and March 1949 was 
applied to the revenue passenger-miles in transcontinental service as 
reported by the carriers for these 2 months, 

raffic and sales expenses were allocated on the same basis as ground- 
operations expense. Advertising and publicity expenses were allo- 
cated to transcontinental and all other services on the basis of revenue 
Pomngentin te reported for such services. The expenses reported for 
general and administrative and for depreciation, ground equipment, 
were assigned to the transcontinental service in the same ratio as the 
system total of each of these items bears to all other system expense, 
excluding flight-equipment depreciation. 

Following is a summary of the expenses in cents per revenue pas- 
senger-mile for the four transcontinental carriers as ascertained by 
this study : 


Another indication of the cost level at which a certificated carrier 
might conduct a coach operation is contained in an exhibit prepared 
by United Air Lines comparing the actual cost of Air America’s op- 
erations during the third quarter of 1948 with the cost at which United 
could operate the same type of aircraft between the same stations 
which were served by Air America during that quarter. For the pur- 
pose of making this comparison United assumed the operation of two 
transcontinental round trips per day, operating 6 days per week, one 
flight serving three intermediate points (Cleveland, Chicago, and Den- 
ver) and one serving two intermediate points (Chicago and Denver) 
for a total of 14 schedule departures per day. The cost of operating 
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such a serviee was ascertained by applying to the hypothetical service 
its reported DC-4 costs. For the most part the actual DC-4 costs 
on a per-hours-flown basis were related to the hours that wuuld be 
flown in the whole service. Some costs, such as dispatching, communi- 
cations, and ramp service, were applied on the basis of the number of 
departures, while others, such as cabin service and passenger service, 
were 7 on the basis of the revenue passenger-miles that would be 
flown. The total cost of operating the two round trips per day for 
a 3-month period, on the basis of its DC-—4 costs during the third quar- 
ter of 1948, amounted to $1,168,388. Air America’s costs during this 
same 3-month period were $444,530. A summary of the comparison 
is as follows: 


Air America’s 
United’ s assumed costs actual costs 
$1, 168, 388 $444, 530 
1. 42 1. 63 


2. 84 3. 25 
2.15 2. 46 
2.3 

To compare the foregoing with the cost studies mentioned previ- 
ously it is necessary to convert the seat-mile costs to costs per revenue 
passenger-mile. At a 60-percent load factor, United’s cost per revenue 
passenger-mile on the basis of 50 available seats would be 4.73 cents, 
and Air America’s would be 5.42 cents. These costs, of course, would 
lessen considerably for the larger-capacity aircraft, 3.58 cents for 
United at 66 seats, and 4.1 cents for Air America, based upon the fig- 
ures noted above. However, further adjustments would have to 
made, increasing the revenue passenger-mile costs for the larger-ca- 
pacity aircraft, since the above figures do not take into account in- 
creased total costs that would result in the passenger service, traffic 
and sales, and possibly some other categories. 

An indication of what adjustments might be necessary is available 
from an exhibit submitted by American Airlines comparing the cost on 
a per-plane-mile basis of operating a 52-seat DC-—6 in its regular serv- 
ice with a 70-seat DC-—6 in coach service on a transcontinental flight. 
In this comparison the direct flying expenses remain approximately 
the same at 68.62 cents for the 52-seat and $8.84 cents for the 
70-seat DC-6. The slight increase comes under flight-equipment 
maintenance. The indirect operating expense is somewhat lower for 
the 70-seat coach plane, resulting from a saving of approximately 
6.6 cents per mile in passenger-service expenses. This saving results 
from operating the coach plane with one stewardess instead of two 
on the regular flight (1.67 cents), savings in meals and passenger sup- 
axe (4.90 cents), and a slight reduction in interrupted trip expense. 

ncreases in some expense categories are necessary because of increased 
density, the total amounting to 2.29 cents per mile. The net reduction 
of the cost of operating the high-density coach plane amounts to 4.41 
cents. 

Both Air America and California Eastern submitted some sched- 
ules comparing the cost at which they propose to operate their coach 
services with costs reported by the certificated carriers. Air America 
comnared its estimated costs per revenue mile with those renorted for 
1948 by the four transcontinental carriers, summarized as follows: 
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Direct operating cost, DC-4 only 
Total indirect cost 


1 This figure is as it appears in Air America’s exhibit. It is an error and should be corrected to read 141 .58¢ 
and the total o costs would then amount to 202.88¢ instead of 131.93¢ per mile. However, the TWA 
awe a ttle in this comparison because of a very small amount of DC-4 operations by this 


California Eastern compared its estimated ground and indirect 
expenses on a cost-per-mile basis with those for American during the 
third quarter of 1948, and those for Northwest, United, and Eastern 
for the first quarter of 1949. The totals of such costs, excluding 
ground property and equipment depreciation, as reflected in this com- 
parison are as follows: * 

Additional data reflecting probable costs of so-called low-cost serv- 
ices are contained in an exhibit submitted by Air America compar- 
ing United’s costs with those of Southwest Airways, Inc., on the Los 
Angeles-San Francisco route over which both carriers operate, and 
in a rebuttal exhibit submitted by United making certain corrections 
in Air America’s data. These exhibits relate to the cost of operating 
DC-3-type aircraft and are based on the Form 41 reports made to the 
Board by United and Southwest. In its comparison Air America 
used United’s reported figures for revenue plane miles flown with 
DC-3-type aircraft, and the direct operating expense, less deprecia- 
tion, to obtain the direct operating costs on a cents-per-mile basis. 


These direct operas costs for United were 32.96 cents and for 


Southwest 35.31 cents. However, to obtain the ground and indirect 
expenses on a cents-per-mile basis, Air America used United’s re- 
ported totals for its system, which of course included such costs 
related tc the operation of DC-4- and DC-6-type aircraft. On this 
basis, United’s total indirect expenses amounted to 78.27 cents per 
mile, while Southwest’s amounted to 44.56 cents, with the combined 
direct and indirect expenses amounting to 111.23 cents for United and 
79.87 cents for Southwest. To make the comparison more nearly 
accurate, United revised the reported figure for the revenue plane 
miles flown on its system (16,393,057) so as to show a weighted mile- 
age of equivalent DC-3 miles based on the average pape tonnage 
experienced in the three types of aircraft it operates. ese averages 
are for the DC-3, 2.5 tons, for the DC-4, 6.2 tons, and for the DC-6, 
7 tons. As revised on this basis, United’s revenue plane miles were 
approximately doubled to 31,160,599. This revision, with certain 
other minor changes, resulted in a comparison in which United’s costs 
for DC-3 operations were approximately equivalent to those reported 


*The figure for California Eastern is that which it submitted for the second year of 
operations according to its second or “outside” estimate. 
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by Southwest. Some of the more significant figures in the compari- 
son are as follows: 
Total operating costs: 
Per revenue mile scheduled, less depreciation 
Per intermediate points served 
Per schedule 
Per passenger served 
Passenger revenue: 
Per revenue miles scheduled 
Per intermediate point served 
Per schedule 
Per passenger served 
Net operating loss ay nonpassenger revenue: 


Per passenger serv 
Per mile scheduled 


EFFECT OF PROPOSALS ON EXISTING SERVICES 


The granting of one or more of the applications will affect in vary- 
ing degrees all of the certificated carriers now ge ha. especially if 
the new certificate includes an authorization to provide turnaround 
service between stations short of the transcontinental terminals as 
ure by some of the applicants. The greatest impact, however, 
will be felt by the three carriers now authorized to provide trans- 
continental service between New York and California points, that is, 
American, United,and TWA. Because of the importance of the New 
York-Chicago and the Washington-Chicago traffic to Capital, this 
carrier will also be vitally affected. The relationship of the trans- 
continental traffic of American, United, and TWA, and the New York- 
Chicago and Washington-Chicago traffic of Capital to their respective 
totals is set forth later. 

At this point a brief review of the transportation organization repre- 
sented by the three transcontinental carriers, its value, and the operat- 
ing results of recent years will assist in Judging the diversionary effects 
from the proper perspective. As of December 31, 1948, the total assets 
" the three carriers renee anaes js age eat A ant _ value 
of operating property and equipment, before depreciation allowances, 
was $63,000,000. These values represented increases in the neighbor- 
hood of 600 percent from the amounts reported as of December 1940. 
Particularly significant with respect to the increases, however, is the 
fact that a very large part has resulted from so-called debt financing 
and a relatively small part from so-called equity financing. As of 
December 1940 long-term debt of these three carriers was approxi- 
mately $2,500,000, while as of December 1948 it was repo at ap- 
proximately $123,000,000. During the same interval, the increase in 
common stock was from a stated value of approximately $16,000,000 
to approximately $37,000,000. 

Examination of the financial reports of the three transcontinental 
carriers discloses a steady and substantial increase in nonmail revenue 
each year since 1938. In 1944 nonmail revenues were approximately 
$77,000,000, as compared with $18,000,000 in 1938. The annual in- 
creases in this period were approximately the same. An increase of 
$20,000,000 over the previous year occurred in 1945, the largest annual 
increase up to that time, and this was more than doubled in 1946. The 
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following 2 years also show substantial increases; the total for the 
three transcontinental carriers in 1948 amounted to $206,178,000. Dur- 
ing this decade, however, there was relatively little change in the 
amount of mail payments to these three carriers. They varied between 
9 and 12 million between 1938 and 1942, increased to 15 million in 
1943, to 20 million in 1944 and 1945, dro off to 10.5 million during 
the next 2 years, and increased to 21 million in 1948. The relatively 
constant annual mail payments during this period when nonmail reve- 
nues were showing substantial increases resulted, of course, in a stead- 
ily falling ratio of mail payments to total revenues. This trend was 
reversed for the year 1948, when mail payments amounted to 9.1 per- 
cent of total revenues. In 1949 the mail payments amounted to 7 per- 
cent of total revenues. Despite the increases in nonmail revenues the 
three transcontinental carriers have been unable, except for the 3 war 

ears from 1942 to 1944, to report net profits before mail pay. In 1946 

osses before mail pay for these three carriers amounted to 1914 mil- 
lion; in 1947 to 24 million and in 1948 to 23 million dollars. In 1949 
net losses before mail pay totaled $570,000 and mail payments of 
$17,582,000 resulted in a net of $17,012,000. 

The intervening certificated carriers pointed out that the significance 
of these results cannot be fully appreciated unless the trend of their 
costs and average fares is considered in the light of other economic 
indices, such as the cost of living, wholesale prices, average hourly 
earnings, etc. United Air Lines tabulated its basic one-way fare in 
cents per revenue passenger-mile against the cost of living and retail 
price indices for the years 1941 through 1948. This tabulation is sum- 
marized as follows, from a base of 100.0 for 1941: 


00.0 
00.0 
88.4 
88.4 
77.9 
77.9 
94.1 
03. 5 


United also submitted a tabulation showing the percentage increase 
in 1947 over 1945 in the cost of certain selected materials, contrasting 
these increases with its 3.5-percent increase in basic passenger fare 
from 1941 to 1948. This period shows increases varying from a low of 
16 percent for passenger service supplies to a high of 133 percent for 
airplane parts. These increases are more or less typical of those re- 
flected by Department of Commerce reports listing other indices. For 
example, these reports show a steadily rising cost of living from 101.8 
for 1938 to 170.9 for 1949 (from a base of 100 for the years 1935-39), 
an increase in the wholesale price index (with 1926 as a base of 100) 
from 78.8 for 1935 to 160.6 for 1949, and an increase in average manu- 
facturing hourly earnings from 56 cents in 1935 to $1.40 in 1949. 

Each of the three transcontinental carriers and Capital Airlines sub- 
mitted the results of detailed studies and calculations which were made 
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for the purpose of estimating the probable diversion which would 
result from the authorization of one or more of the proposed coach 
services. The method used by each and the results arrived at are 
summarized below. 

United Air Lines.—United calculated the annual revenue that would 
be subject to diversion by each of the agonal by using the passenger 
origination and destination data reflected by the September 1948 
survey, multiplying the number of passengers that were carried b 
United between the pairs of stations which would be served by oh 
applicant by the one-way passenger fare in effect as of September 1949, 
and multiplying this result by 10 to reflect the annual total in dollars. 
(Exactly 10 percent of United’s total revenue passenger-miles during 
1948 was performed in September of that year.) A summary of the 
results of these calculations for the four remaining active applicants 
is as follows: 

IPercentage of 

Annual revenue United's 19. 

subject to passenger 

diversion revenue 
Air America $29, 361, 531 46. 0 
California Eastern 32, 782, 864 51. 4 
Great Lakes Airlines 24, 842, 065 38. 9 
Trans American Airways 25, 190, 599 39. 5 

To arrive at an estimate of the amount of revenue that would 
actually be diverted, United ascertained for each pair of stations be- 
tween which coach service is proposed the number of passengers dur- 
ing September 1948, and the number of such passengers and the 
percentage of the total which United carried ; assigned to the applicant 
a portion of the total passengers traveled, the portion depending upon 
the number of carriers that would then be operating between the vari- 
ous pairs of stations; and multiplied this number by the percentage of 
United’s participation. This result was further multiplied by 10 to 
obtain an annual figure. The total annual revenue thus obtained was 
adjusted to allow for a deduction of 10 percent, representing unused 
tickets which were reflected in the survey figures, an allowance for 
round-trip discounts based on United’s experience, and added to the 
total an amount representing interline diversion which would not 
otherwise be reflected by using the survey figures. The allowance for 
interline diversion is based on United’s experience during the 11- 
month period ended November 30, 1948. A summary of the actual 
diversion as calculated in this manner for each of the applicants is as 
follows: 

Air America 

California Eastern 
Great Lakes Airlines 
Trans American Airways 

United also submitted the results of a study which it made to ascer- 
tain the extent to which the through transcontinental passengers, the 
California-Chicago passengers and the New York-Chicago passen- 
gers furnish traffic on its transcontinental route. This study was based 
on data obtained during a sample week ended April 23, 1949. During 
this week the traffic flow over each segment was ascertained and the 
total compared with the passenger-miles generated by the through 
transcontinental passengers and the passengers traveling between Chi- 
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cago and California and between Chicago and New York. The distri- 

bution of passenger-miles during this sample week was as follows: 
Percent of 

Passenger miles _— total 

Transcontinental 2,630,920 13.11 

California-Chicago 

New York-Chicago 1, 963, 332 

Oth 12, 172, 993 


20, 054, 303 


American Airlines.—American calculated the traffic that would be 
subject to diversion by each of the ee using the passenger-mile 
data contained in the September 1947 survey. The number of passen- 
ger-miles operated by erican over each nee in the proposal 
of each applicant was ascertained and the total of those operated the 
full distance by American was separated from the total in which 
American participated. The revenue passenger-miles operated by 
American for the full distance between the various segments in the 
applications is summarized by carriers as follows: 


American did not attempt to ascertain what the actual diversion 
would be, but it did submit a calculation of the revenues represented 
by the passenger-miles subject to diversion using the yield per passen- 
ger-mile as disclosed by recent experience, and showing the percentage 
of American’s system revenues represented thereby. These results are 
as follows: ‘ 

Romesotn *axvune” 
to diversion revenue 
$31, 164, 448 31. 9 
81, 704, 747 82. 5 
19, 502, 548 20. 0 
19, 502, 548 20. 0 

As a more concrete illustration of the diversionary aspects of the 
applications, American presented a computation of the New York-Los 
Angeles passengers for the months of September 1947 and September 
1948 showing the number carried by 4 irregular carriers and the num- 
ber carried by the certificated carriers. The irregular carriers moved 
350 passengers between Los Angeles and New York in September 1947 
and 3,005 during September 1948. The certificated carriers, on the 
other hand, carried 10,345 my rs during September 1947 and 
7,248 during September 1948. The reduction was approximately 
equivalent to the increase shown for the irregular carriers. 

American also suffered reductions in the traffic carried over the three 
major segments of its transcontinental route, that is, New York-Los 
Angeles, New York-Chicago, and Chicago-Los Angeles, in 1948 and 
again in 1949. These reductions were noted in the face of an overall 
increase in American’s system total, excluding these three major seg- 

*In calculating the revenue, American used the passenger-miles operated between the 


cities having one-carrier service, a figure slightly lower than what it would be if the few 
tances in which no one-carrier service is now available were used. The revenue Was 


also calculated on the total number of passenger-miles in which American participates. a 
figure ow larger than the number which it operated the full distance between 
segments. 
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ments. The percentage changes on the basis of revenue passenger- 
miles for these three segments and for American’s system excluding 
them were as follows: 


September September September 
1947 198 , 1949 
Percent Percent Percent 
or segments 100 71.0 64. 8 

ae of system 100 95. 9 105. 8 

Air America and California Eastern contend that these changes 
should not be considered an indication of the amount of traffic diverted 
from American by the irregular carriers during these years. They 
point out that while American’s system traffic decreased about 4 per- 
cent in 1948, the industry as a whole showed an 11-percent decrease 
and transcontinental traffic by all certificated carriers decreased about 
30 percent. a also point out that many long-haul segments over 
which there was little or no irregular service showed substantial de- 
creases in 1948. Among these were Los Angeles-Philadelphia, 50 per- 
cent; Los Angeles-Pittsburgh, 36 percent; New York-Phoenix, 29 
percent, and New York-Houston, 19 percent. 

Trans World Airlines, Inc-—TWA submitted a computation of the 
number of se and passenger-miles it operated between the 
various combinations of stations tres in the routes of the appli- 
cants during the survey month of September 1948. No attempt was 
made to ascertain what proportion of the TWA totals would actually 
be diverted. A summary of the passengers, passenger-miles, and the 
percentage of TWA’s system total represented by the passenger-miles 
as thus computed is as folluws: 


Percentage 
T WA's neten 
total 


Passenger-miles 


15, 263 

15, 263 
In another tabulation TWA set forth the number of passengers it 
carried between Los Angeles and San Francisco during the months 
of September 1947, September 1948, and September 1949. The pur- 
pose of this tabulation is to set forth an indication of the results of 
the operation of competitive and lower-cost services between this pair 
of stations. In September 1947 it carried 4,478 passengers between 
these points. The number decreased to 3,045 in 1948, and further to 
1634 in 1949. The major part of the decrease in 1949 was in the 
so-called on-line traffic, 48.8 percent. The interline reduction amount- 


ed to tae 
Capital Airlines.—Capital submitted an estimate of the actual diver- 
sion 1t would suffer by the proposed service of each of the applicants, 
distinguishing between the amount which would be dive from its 
air-coach service and the amount which would be diverted from its 
lar-fare service. The diversion from its air-coach service was cal- 
culated by using actual traffic figures for the months of April and May 
1949, and assuming that the new carrier would obtain a proportionate 
share of the traffic, the proportion depending upon the number of car- 
ners that would then be operating a coach service between the various 
segments. Capital now provides coach service between 19 pairs of sta- 
tions included in one or more of the applications; as to 13, of these 


77632 O—57—pt. 1, vol. 2——19 
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pairs it assumed that the diversion would amount to 50 percent, and 
as to the remaining 6 that it would amount to 33 percent. To obtain 
an annual total the revenues obtained from coach service on these seg- 
ments during April and May 1949 was multiplied by 6. 

The arhount of revenue represented by the diversion of regular. 
fare passengers was computed in the same manner, except that the 
actual traffic during the months of September 1947 and March 1948 
was used instead of the April and May 1949 figures which were used 
to ascertain the diversion from its coach service. The proportion of 
traffic allotted to the new carrier was ascertained in the same manner, 
i. e., an amount directly proportionate to the number of carriers that 
would then be operating. The amount of diversion ascertained on 
the foregoing bases is as follows: 


Air America 


Capital’s coach services enjoyed a steadily increasing patronage 
from the inauguration of the first service in November 1948 between 
New York and Chicago via Pittsburgh through the month of July 
1949, in which month its coach service in the so-called east central 
territory (Washington and New York-Chicago and Minneapolis) 
reached a peak of approximately 9 million revenue passenger-miles. 
A substantial part of the increase resulted, however, from extension 
of such services to Washington and to Minneapolis. Beginning in 
August 1949 a decrease was noticed continuing through November 
1949 when approximately 514 million passenger-miles were operated. 
Capital attributes the falling off in its coach traffic in part to the im- 
pee of competitive coach services by Northwest and A, the former 

aving started its New York-Seattle service in March 1949 and the 
latter its New York-Pittsburgh service in June 1949. While its regu- 
lar-fare service also experienced a falling off of traffic, the drop was 
less severe than that experienced by the coach service. A summary 
of the passenger-miles for the months of July 1949 through November 
1949 of the two services shows the following results: 


Air coach, 


The air-coach traffic fell off 36.8 percent, while its regular-fare trafic 
declined 24 percent. Load factors also declined in the coach service 
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from a high of 84.9 percent experienced in June to 57.8 percent in 
November. Capital anticipates further severe declines in its coach 
results from the new services inaugurated by American and TWA 
as of December 27, 1949. Figures reflecting the effects of these serv- 
ices were not available at the time of the hearing. 


CONCLUSIONS 


There has been omitted purposely from the foregoing factual reci- 
tations reference to a great deal of evidence of record bearing upon 
the qualifications of the applicants by reason of past activities to meet 
the standards of section 401 of the Act as to being fit, willing, and able 
to perform the proposed transportation and to conform to the provi- 
sions of the Act and the rules and regulations of the Board. The 
efforts of the interveners to establish “violations” on the part of the 
applicants were equaled in intensity by the efforts of the applicants 
to explain their activities and avoid an interpretation of illegality. 
While evidence on this point is obviously material and relevant, it 
accumulated in somewhat lumbering proportions and tended to ob- 
scure the more basic issue of public convenience and necessity. It is 
believed that expeditious disposition of the case can best be accom- 
plished by confining consideration of the issue of “fit, willing, and 
able” to a minimum until the much larger question has been answered. 
For this reason and in view of the final conclusion reached herein, the 
matter of violations will be confined to the following few paragraphs. 

As appears from the description of the applicants and their propos- 
als set forth earlier in this report, three of them have been actually 
and directly engaged in the operation of transcontinental coach serv- 
ices as irregular carriers, and the fourth, California Eastern, has been 
engaged indirectly in these activities by providing aircraft for car- 
riers directly so engaged, principally Air America, Inc. The inter- 
veners contend that the manner in which Air America, Great Lakes, 
and Trans American conducted their coach services resulted in opera- 
tions that exceeded those permitted under the regulations of the 
Board relating to irregular air carriers, and constituted violations of 
the Civil Aeronautics Act and regulations issued thereunder. They 
seek also to impute analogous guilt to California Eastern on the 
ground that it constructively participated in such violations by pro- 
viding aircraft units under terms that knowingly encouraged the oper- 
ation of frequent and regular flights. They contend further that these 
violations preclude a finding that they are fit, willing, and able prop- 
erly to perform the transportation for which they seek authorization, 
and that they will conform to the provisions of the Act and the rules, 
regulations, and requirements of the Board issued thereunder. 

A study of the exhibits submitted by the interveners in support of 
their contentions in this respect and a review of the testimony en- 
larging upon them clearly establishes a prima facie case of violations 
by Air America, Great Lakes, and Trans American of those provisions 
of the regulations relating to irregular carriers which limit opera- 
tions to a pattern of flights which do not spell out a “regular” service. 
or & service with a “reasonable degree of regularity,” or a service “of 
such infrequency as to preclude an implication of a uniform pattern 
or normal consistency of operation between, or within, such designated 
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points.” The evidence similarly reflects on California Eastern. Its 
officers and directors were not ignorant of the provisions of the Act 
and the Board’s regulations, having conducted the affairs of the com- 
pany in the freight operations under similar exemption provisions. 

t leased aircraft to Air America under terms providing for a mini- 
mum utilization in transcontinental service, which practically required 
a well-defined pattern of service, and it acquiesced in subleases by Air 
America for use of the aircraft in the same service pattern by other 
operators. 

The evidence supporting this prima facie showing as to Air Amer- 
ica, Great Lakes, and Trans American includes calendar analyses of 
the flights operated by them; additional similar analyses showing 
flights operated by these carriers in conjunction with each other and 
also in conjunction with nonapplicant irregular carriers with whom 
there are indications of an agreement, or at least an acquiescence in a 

lan for the spacing of flights. Samples of advertisements, particu- 
arly advertisements by Air America, have been placed in the record 
which, while carefully avoiding statements that services are offered on 
regular schedules, nevertheless attempt to convey an impression of fre- 
quency and dependability. Also of record are samples of bulletins 
issued by Air America and Skycoach Air Travel, Inc. (a company 
controlled by Trans American Airways) advising travel agents of 
flights planned on specific days for periods well in advance of the an- 
nouncements or bulletins. 

This material considered in conjunction with the sheer volume of 
transcontinental traffic carried by these three applicants, which has 
been set forth in connection with the description of their past opera- 


tions, clearly warrants a careful weighing of the qualifications of these 
applicants to conform to the provisions of the Civil Aeronautics Act 
and the regulations of the Civil Aeronautics Board. However, since 
the Board has indicated in its decision in the Hawaiian intra- 
territorial case ° that while under ordinary circumstances such viola- 
tions would be inimical, if not fatal, to an nt case, a certificate 


will not be refused an applicant under such circumstances where the 
refusal would be a disservice to the public interest. In the instant 
proceeding the real issue, that is, whether coach services if at all 
necessary, should be provided by a new carrier or an existing carrier 
is much deeper and more basic and should be resolved in the first 
instance with a minimum of distraction by the collateral issue of 
“fitness.” 

At the prehearing conference the issues in this proceeding were set 
forth as corresponding to those announced by the Board in a state- 
ment of policy released on February 21, 1949, as follows: 

The principal issues in this proceeding will be whether there is a need for 
such service; if so, whether it can be conducted economically on a continuing 
basis ; and whether it shoud be provided by applicants yet to be certificated or 
alternatively by existing certificated carriers. 

It is apparent from a review of the evidence that none of these 
issues can he resolved independently and that consideration of each 
necessarily involves a weighing of factors presented by the others. 
For example, to the extent that a need has been established, it 1s 
general in nature and contained in the axiomatic proposition that a 


5 Hawatian Intraterritorial Service, 10 C. A. B. 62 (1948). 
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lower price will attract more buyers. Determination of the price level, 
however, necessarily requires consideration of those factors which 
establish whether or not the service can be conducted economically 
and on a continuing basis. The precise economic level of the fares in 
turn cannot be determined without considering the effect on the 
existing Services since certainly “the economics” of the coach services 
must here be considered as used in the broad sense, that is, in respect 
of the economics of domestic air transportation in general and not 
limited simply to the arithmetic determination of the profit or loss of a 
coach service. It is necessary, therefore, in considering the issues 
separately to maintain constantly in mind that final judgment cannot 
be reached without also considering fully this interrelationship. 

As to the establishment of a “need,” it is obvious first that there is 
no need in the strict sense, that is, in the sense that some groups of 
people or some geographic areas are or will be at a severe disa van- 
tage unless coach services are authorized and established. A full 
complement of transportation facilities is already available between 
all stations for which coach services are anual in this proceeding. 
They are all served by rail and motor and certificated air carriers at 
passenger fares ranging from slightly above to considerably below 
the prospective ren fares. As of March 1949 the motor-coach fare 
between New York and Los Angeles was $49.80; rail coach $71.42; 
rail pullman $132.90 and the regular air fare was $157.85. The pro- 
pesee coach fare by Air America is $98.40, and the fare now charged 

y American and TWA on coach flights is $110. While it can be 
assumed without proof that there are some people now precluded from 
making a transcontinental journey because they are economically 


situated between a lack of the time pounned for a rail or bus journey 
u 


and a lack of funds to afford the regular air fare, there is no way to 
arrive at a practical estimate of what this number is. In any event, 
it is safe to assume that the number would be too small in and of itself 
to establish a need for the authorization of a coach service. Such 
need as exists is therefore a need in the relative sense—in the sense 
of added convenience—and it consists of making available the speed 
advantage of aircraft at a fare lower than that now available and 
conneuliiien that now charged for the journey by rail or motor coach. 
The real volume of coach traffic will come from those passengers 
now using either the lower-cost surface facilities or the higher-cost 
regular-air-fare services. How much traffic these sources will contrib- 
ute to coach service is also difficult to estimate. As mentioned earlier, 
none of the applicants made an attempt to determine with any particu- 
larity where the coach market lies. The evidence in this respect is 
general in nature, and consists of studies and statistics showing the 
broadening of the air transportation market by a reduction in fares. 
The details of these studies have been set forth previously, and the 
reflect the conscientious efforts of competent experts in this field. 
However, no one questions the fact that within limits (and tickets for 
an air journey are within these limits) lowering the price expands the 
market. The difficulty in applying the results of these studies is that 
their proponents are unable to translate into prospective air-coach 
passengers the broadened market resulting from the step-by-step fare 
decreases. This deficiency is noted here not_in any derogatory sense 
but rather as a simple recognition of the fufility of trying to express 
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in absolute numbers of passengers the new markets opened up by 
lower fares. However, this inadequacy does not appear to be serious, 
and certainly not fatal to the proposals advanced be the applicants, 
The studies mentioned and the traffic experience of the irregular car- 
riers and the recently inaugurated coach flights of American and TWA 
are fully adequate to establish that a ready market will be available 
to utilize the modest number of schedules that are proposed in the 
early years 0; operation. It can be conceded therefore that insofar as 
the establishment of a need consists in establishing the fact that the 
proposed services will be utilized, a case has been made by the 
applicants. 

But beyond this no elements of public convenience and necessity 
have been established. In its simplest terms, the case of the applicants 
is that lower fares will attract more air passengers, which will be con- 
ceded, and that the certification of the applicants will alone assure 
that lower fares will be forthcoming. As to determining that certi- 
fication of the applicants will assure lower fares, three questions are 
presented which must be answered in the affirmative to justify the 
issuance of a certiiicate to one or more of the applicants. These are: 
(1) Are lower fares actually attainable, (2) can this be done only by 
the applicants, and (3) will the operation of coach services only by 
new carriers be consistent with the general well being of our air trans- 
portation system ? 

With respect to the first question, that is, are lower fares attainable, 
it appears that an affirmative answer can also be conceded. The ap- 
plicants propose to go only into the most lucrative markets with route 
segments designed to produce the maximum efficiency, and with a 
service that will be stripped of all features that do not tend toward 
the practical minimum of comfort and convenience. While careful 
study would be necessary to determine what the amount of the new 
low fare would be, it certainly is not necessary to look beyond the gen- 
eral nature of the proposal to determine that some lowering would re- 
sult. The more important question is, can this lowering be accom- 
plished only by the applicants? The proof offered on this point has 
two aspects, one being the so-called specialist argument, and the other 
being contained in the material relating to the costs or expenses. 

There is no convincing evidence in the record to support the spe- 
cialist theory and most of it is argumentative. The principal factual 


*The arguments of the applicants in this respect are illustrated by the testimony of 
witness Solomon, the president and a director of California Eastern : 


Q. What were your reasons for rie that the development of coach service 
required the licensing of a new carrier, rather than the extension of operations into 
that field by existing certificated lines? 

A. Well, as I testified at that time, in January of 1946 the highly personalized 
luxury services which the airlines have given were the largest single factor in the 
development of a great air transportation system. 

did not believe, and do not now, that personnel indoctrinated to that type of 
service can adjust themselves to also enthusiastically pressing for the development 
of air-coach service. 

It seemed and seems to me that this was a service that required a specialist. That 
service that was sold at the same counter, recommending the same service, flying in 
an airplane with the same insignia, would not offer the opportunity for development 
that was present in an operation conducted by a ppcotin. 

Also I was certainly convinced that a specialist would develop this market much 
faster than would those engaged in attempting to present both ty of transportation. 
The present airline personnel would develop principally competition within themselves 
for the same ee 

. To what extent do those same reasons still exist today, in your opinion ? 

A. In my opinion, those reasons still exist today. There is still the reluctance of 
management to enter into air-coach service on any extensive scale, and any business, 
in my opinion, to be successful, needs enthusiasm. Certainly you cannot expect the 
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situation of any bearing on which the applicants rely is that of the 
timing of the start of transcontinental coach services by American 
and TWA. This began in December 1949, appronienstely 1% years 
after transcontinental services were started by applicants in this case. 
While the activities of the applicants and other irregular carriers 
may have hastened the coach services of American and TWA, there 
is certainly no basis upon which to conclude that they would never 
have been started except for the activities of the irregular carriers. 
The coach service which Capital Airlines started between New York, 
Pittsburgh, and Chicago in November 1948 was in no wise connected 
with competitive activities of irregular carriers, and represented a 
— in actual practice of a plan which had previously been formu- 
lated by this company to obtain a more efficient use of its aircraft by 
offering reduced fares for flights at less desirable departure times and 
with passenger conveniences diminished from the standard general] 
being maintained by certificated carriers. American Airlines, al- 
though its service was not inaugurated until December 1949, was for- 
mulating plans for such services more than a year prior thereto. As 
pointed out by American, conditions during 1947 and 1948, when the 
certificated carriers reported losses before mail pay totaling 43 million 
and 52 million dollars, respectively, were not conducive to any hasty or 
ill-thought-out plans for substantial investments in experimental serv- 
ices. Such a policy was encouraged by the Board, and on a number 
of occasions it warned the air transport industry against any general 
debasement of the fare scales and encouraged the filing of tariffs 
aimed at increasing gross revenues. In a statement of policy issued 
on February 21, 1949, the Board cautioned against a downward ad- 
justment in the general rate levels unless and until a downward trend 
in airline operating costs was apparent. While this same statement 
of policy excepted from this general admonition experimental and 
developmental services designed to operate at less-than-normal costs 
and at rates designed to secure new traffic, it certainly did not invite 
reckless experiments, but on the contrary indicated that all such pro- 
posals should be carefully and cautiously examined. Thus, there is 
no tangible support in this record for the specialist argument ad- 
vanced by the applicants. 

There are two phases to the cost or expense material submitted by 
the applicants, that reflecting experience in actual operation, and that 
reflecting their estimates of operations under certificates. Since they 
vigorously press the argument that the matter of coach services has 
been brought to a head by the activities of irregular carriers, and that 
these activities have demonstrated that operations can be conducted 
at a profit at passenger fares considerably lower than the regular fares 
of the certificated carriers, the first important question is—Does this 
record bear out these claims as to profitable operations? Unfortu- 
nately, many of the applications that were originally part of this pro- 
ceeding but subsequently dismissed were filed by active irregular car- 


enthusiasm from personnel, in developing a new type of business or market, when 
management itself lacks that enthusiasm. 

And, of course, I can appreciate the vi int of management in respect to air- 
coach service. I personally believe that the air-coach service which has been primarily 
developed by the irregulars, because of this lack of enthusiasm on the part of manage- 
ment of the scheduled carriers, this air-coach service would likely fail in the hands 
of the present management if for any reason the irregulars discontinued the offering 
of that service, or if new carriers were not certificated in this proceeding. 
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riers, and if the results of their operations were available a broader 
and possibly more reliable picture could be presented. As the record 
now stands, the past operations of only three irregular carriers have 
been presented and tested by cross-examination. As to two of these 
three, Great Lakes Airlines, Inc., and Trans American Airways, the 
record fails completely to establish that profitable operations have re- 
anaes and as to the third, Air America, the record is at best incon- 
clusive. 

Great Lakes Airlines’ irregular carrier operations prior to the hear- 
ing reached a peak in the third quarter of 1948 with passenger rev- 
enues of $214,500. These passenger revenues plus small additional 
revenues from excess baggage were exceeded, however, by expenses to 
the extent of reflecting a loss of $19,500 for the quarter. For the 2-year 
period ended December 31, 1949, Great Lakes eae a net profit of 
spree $8,500 out of total revenues of $735,000. Its balance 
sheet as of December 31, 1949, however, shows an accumulated deficit 
to that date of $7,000 and a net worth of $26,800, against a total capi- 
talization of $33,700. During the first quarter of 1950 Great Lakes 
incurred an operating loss of $6,000 on total revenues of $84,400, and 
increased its deficit to $13,000. In the second quarter of 1950, Great 
Lakes’ income leaped to almost one-half million dollars, but it re- 
ported a profit for this quarter of only $4,000. Of significance in this 
quarterly report is the fact that all operations were conducted with 
one wg hay ey aircraft, which was leased from the Army at a reported 
rental for the period of $14,600. This contrasts with aircraft rental 
of $90,600 reported during the third quarter of 1948, when total rev- 
enues amounted to $216,000. Great Lakes’ balance sheet of June 30, 
1950, still reflected a deficit of $9,000. 

Trans American Airways shows similar variations. Its financial 
statement as of March 31, 1949, shows liabilities exceeding assets by 
$32,000. Income during the 3 months ended March 31, 1949, amounted 
to $109,333, and expenses were reported at precisely this same amount. 
For the 6 months ended June 30, 1949, it reported a profit of $33,000 
but, in some manner unexplained, its balance sheet as of that date 
shows assets exceeding liabilities by $6,400, a betterment of condition 
to the extent of $38,400. For the year ended December 31, 1949, it 
reported an operating profit of $30,800 out of gross revenues of 
$563,700, and assets as of the end of 1949 of $17,400 against liabilities 
of $11,300. In the first quarter of 1950 it reported a net operating loss 
of $2,300 on total revenues of $153,122. For the 6 months ended June 
30, 1950, it had an operating loss of $35,400 from revenues of $300,38%. 
A statement of condition as of Au 14, 1950, shows total assets of 
$1,625 and liabilities of $31,617. Thus as of August 14, 1950, Trans 
American Airways was insolvent. 

Air America’s operations were on a much larger scale than those 
of Great Lakes and Trans American, and it was more efficiently or- 
ganized as an operating company. From the time it — service 
about the middle of 1948 until it suspended during the first quarter 


of 1950 its revenues amounted to roughly one-half million dollars per 
quarter, two exceptions being the first quarter of 1949, when they 
amounted to $198,000, and the last quarter, during which it operated 
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when they amounted to $115,000. In not more than two consecutive 
quarters, however, did its reports reflect operating profits. They 
reached a of $86,000 during the second quarter of 1949, but losses 
began to show up during the last quarter of 1949 ($27,400) and during 
the last quarter of operations it showed a net loss of $54,900. During 
roughly a year and a half of operation, revenues totaled $2,774,000 
and the net operating profit amounted to $61,000; this figure of course 
is before an allowance for taxes. This profit is difficult to appraise 
as large or small because of the variation in investment reported by 
Air America. As of September 30, 1948, it reported an investment of 
physical properties of $6,700, while its balance sheet of June 30, 1950, 
recites fixed assets at $107,000 after depreciation allowances. This 
increase resulfed principally from the purchase of the C—46-type air- 
craft mentioned earlier. Bince the greater part of its operations 
were conducted with leased equipment, obviously some allowances 
would have to be made for the operation of leased equipment in order 
to relate the profit to property used and useful in the service, but the 
data of record will not permit such a computation. If the profit is 
related to income, the $61,000 represents approximately 2.2 percent 
of the gross business. 

Lee the record in the instant case will not permit a finding 
that on the basis of past operations only new and specialized carriers 
can operate coach services profitably. 

The cost picture portrayed by the a 


a in their estimates for 
operations under certificates is much 


righter than the cost picture 


presented by their past operations. Air America expects to show a 
— of 2.2 million dollars per year out of revenues of 6.8 million 


ollars; California Eastern anticipates a profit of 3.6 million dollars 
out of total revenues of 17 million dollars; Great Lakes expects to earn 
slightly under 1 million dollars out of 4 million dollars of revenue, 
and Trans American estimates it will show a profit of about $400,000 
out of 3.2 million dollars of revenue. Related to the contemplated 
investments these profits would be equivalent to returns of about 200 
percent for Air America, about 100 percent for California Eastern, 
and very much higher rates for Great Lakes and Trans American, 
rates which cannot be even roughly calculated because of the vague- 
ness with which these applicants describe their contemplated invest- 
ments. As noted earlier, Great Lakes simply stated that it would 
inaugurate service with a minimum outlay of capital and limit expan- 
sion until earnings permit further investment, and Trans American 
stated it did not anticipate expenditure of more than $25,000 on capital 
items. 

Obviously, estimates reflecting such handsome profits invite a bit 
of scrutiny. As to Great Lakes and Trans American, no extended 
discussion appears to be warranted. Each of these carriers proposes 
operations which will consist of a continuation of the operations they 
have conducted as irregular carriers. Their expense estimates were 
supported with little or no detail, and the only reasonable conclusion 
is that an operation conducted in a manner comparable to that hereto- 
fore conducted will produce results similar to the earlier operations. 
As noted above, both of these carriers after reasonably long periods of 
service and substantial revenue returns can show only deficits against 
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meager initial investments. No reliance therefore can be placed on 
the cost estimates presented by these two applicants. 

The estimates of Air America and California Eastern are the results 
of more diligent studies, and reflect efforts of competent experts to 
arrive at a reasonable cost basis. The probative value of these esti- 
mates arises out of the extent to whidh they establish a degree of 
economy and efficiency exceeding that reflected by the reports of the 
certificated transcontinental carriers. After establishing the cost at 
which they expected to operate, both Air America and California 
Eastern then went the further step and compared these estimated 
results with reported figures of the certificated carries. Air America 
contrasted its anticipated operating costs per revenue mile of 116.9 
cents with selected reported costs of American, Northwest, TWA and 
United.’ 

The reported costs selected for comparison were the direct operating 
cost of DC-4 aircraft only, and all indirect costs of these carriers for 
the year 1948. The direct operating cost for DC-—4 aircraft only, as 
estimated by Air America, is 61.3 cents per revenue mile. The reported 
costs for American during 1948 amounted to 81.52 cents, for North- 
west 88.74 cents, and for United 77.19 cents, a comparison, on its face, 
very favorable to Air America. Some reflection on these figures, how- 
ever, immediately indicates that some further investigation is neces- 
sary, since the direct cost of operating a particular aircraft unit 
should not vary much no matter what company operates it. A more 
proper comparison under the circumstances would be one confining 
the figures for study to those reflecting what are reported under flight- 
operations expense. This figure on a cost-per-revenue-mile basis in 
Air America’s estimate is 37.13 cents, and for the same period used by 
Air America in its comparison for American Airlines 38.42 cents, for 
Northwest 37.84 cents, and for United Air Lines 37.59 cents. On this 
basis, the differences are negligible. Similarly, a comparison confining 
the figures to those listed under direct maintenance flight equipment 
shows little variation. Air America estimated costs in this category 
at 17.69 cents per mile, while American reported 20.83 cents, North- 
west 16.79 cents, and United 18.49. 

The variation accounting for the favorable reflection on Air 
America’s estimates arises out of the depreciation account under which 
it adopts a depreciation rate which figures out to 6.48 cents per mile, 
while the depreciation allowances for American in the period selected 
for comparison amounted to 32.79 cents, that for Northwest 35.77 cents, 
and United 22.71 cents.* The aircraft-operating expense in the esti- 
mate submitted by California Eastern is practically the same on a per- 
revenue-mile basis as that submitted by Air America and is divided 
among flying operations, direct maintenance flight equipment, and 
depreciation flight equipment in practically the same proportions. 
Thus its estimate of these costs also shows no appreciable improve- 
ment over those reported by the certificated carriers when the amount 
allowed for depreciation is omitted in the comparison. 

7 As is indicated on page 768, the ficures for TWA offer no reliable assistance as to direct 
operating costs of DC—4-type aircraft for the reason mentioned. 

* The costs in cents per revenue mile for American, Northwest, and United as used here 
differ somewhat from those set forth in Air America’s exhibit. The difference, however. 


is not great and is believed to arise from the fact that Air America used mileage figures 
which included both revenue and nonrevenue miles in calculating the per-mile costs. 





ile, 
ted 
nts, 
sti- 
yer- 
ded 
and 
ons. 
yve- 
unt 


irect 


here 
ever, 
zures 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 915 


As to the expenses classified under ground and indirect, there is not 
available a test comparable to that which is available for judging the 
reasonableness of the aircraft-operating expenses. It is in this classifi- 
cation that the savings will appear which necessarily result when an 
operation is concentrated between important traffic centers and over 
a route pattern carefully selected from the standpoint of economy and 
efficiency, and passenger service expenses are pared to the minimum. 
As mentioned earlier, it is obvious that the unit cost of providing 
service under such conditions cannot help but be lower than comparable 
costs experienced by carriers not so fortunate as to have been per- 
mitted to select only the high-ranking traffic centers and the most 
efficient route pattern to connect them. The figures submitted by 
American Airlines and the Analysis Division of the Board fully bear 
this out. American showed costs per passenger mile diminishing from 
6.5 cents on 215-mile segments to 3.8 cents on 1,230-mile segments with 
DC-6-type aircraft, and from 8.8 cents for 100-mile segments to 4.2 
cents for 730-mile segments with Convair-type aircraft. The figures 
in the study of the Analysis Division dadlecle show passenger-mile 
costs in the transcontinental operations substantially lower than in the 
“all other” operations of American, Northwest, TWA, and United. 

Consequently to compare the estimated expenses of the applicants in 
this classification with those reported for the entire systems of the 
certificated transcontinental carriers, and to conclude that the dif- 
ferential thereby established proves their case in this respect borders 
on the credulous. No one will argue that ground and indirect expenses 
based upon aircraft miles, or passenger-miles, should reach a minimum 
on the ideal route, but such a concession does not mean that carrier A 
that operates the ideal route is more efficient than carrier B that is not 
so fortunate. Nevertheless, Air America and California Eastern have 
offered such comparisons, which have been set forth earlier, and some 
comment is therefore necessary. 

Air America estimates its indirect costs in an amount which is 


equivalent to a rate of 55.6 cents per revenue mile, and it compared 

this rate with that reported for the calendar year 1948 by American 

Airlines at 84.87 cents, by Northwest at 83.34 cents, by TWA at 61.3 
9. 


cents, and by United at 79.53 cents. Omitting the TWA figure from 
consideration, the difference on a per-mile basis between Air America’s 
estimate and that of the other three transcontinental carriers varies 
from 24 cents per mile for United to 29 cents per mile for American. 
California Eastern’s estimated expenses in this last classification were 
equivalent to 71.12 cents per mile, which is approximately 8 cents 
lower than United’s, and 14 cents lower than American’s. Considering 
that the foregoing per-mile costs reported by the certificated carriers 
are obtained by relating the revenue miles flown to all system costs 
in this classification, including both large and small stations, the heavy 
and the light traffic centers, and additional costs which result from 
maintaining stores and staffs for more than one type of aircraft, the 
differential between Air America and California Eastern and the 
certificated carriers is not startlingly great. 

By using the per-mile costs for transcontinental services of the 
certificated carriers, which were calculated in the study of the Analysis 
Division of the Bureau of Economic Regulation, there is available 
a comparison which makes some allowance for the factors which 
distort the foregoing comparison. In this study the per-mile costs for 
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transcontinental services on the basis of March 1949 figures were 74.85 
cents for American, 75.23 cents for Northwest, 70.57 cents for TWA, 
and 96.47 for United. Obviously some unusual conditions distorted 
the reported costs for United during this month, since they are so 
much greater than the costs reported for the year 1948. itting 
United, the difference between Air America’s estimate and these figures 
varies from about 15 cents per mile for TWA, to about 20 cents per 
mile for American. The ditevenee between California Eastern’s esti- 
mate and these figures varies from a minus 14 cent for TWA to about 
4 cents for Northwest. 

A still further improvement for comparative purposes can be made 
by eliminating from the estimates of the applinnitte and from the 
calculated transcontinental costs of the certificated carriers the 
expenses listed under passenger service. This elimination is warranted 
since the reduction in passenger convenience and comfort constitutes 
a major point in the arguments supporting the applicants’ case. Air 
America estimated passenger service expenses at 5.96 cents per mile, 
and California Eastern at 6.09 cents. e amounts calculated in this 
category on the basis of the March 1949 figures in the study men- 
tioned above are 12.49 cents for American, 10.20 cents for Northwest, 
11.70 cents for TWA, and 16.88 cents for United. With these expenses 
omitted from the figures, the differential between Air America’s esti- 
mate and the transcontinental carriers, omitting United, varies from 
9.23 cents for TWA to 15.39 cents for Northwest. California Eastern’s 
costs are 6.16 cents greater than TWA/’s and precisely the same as 
Northwest’s. 

Thus, the applicants have not established that the estimated cost 
level of their ground and indirect expenses is significantly lower than 
the cost level at which the certificated carriers now operate if only the 
transcontinental services of the latter are taken into consideration. 
While fully recognizing the frailties in any cost study in which alloca- 
tions must be made, a better method has not been advanced by the 
applicants, nor did they question the results obtained in the study 
made by the Board’s experts. But allowing for a margin of error 
in the allocation, allowances must also be made for a considerable 
degree of optimism in the estimates of Air America. While the pre- 
cise amount would be difficult to calculate, it was established that up- 
ward adjustment in some categories would have to be made in the 
prognostications of this applicant. For example, its salary scale for 
employees in certain classifications, which permitted a precise com- 
parison, was shown to be about 19 percent lower than that of American 
Airlines, and the number of flight crews was shown to be near the 
minimum that could operate the schedules proposed and still keep 
their flying hours within the maximum permitted by law, leaving 
no leeway for sickness or vacation time. Other instances are apparent 
in which prudence would dictate larger allowances, in which Air 
America allowed for the minimum or even less. For example, no 
allowance was made for additional time that is required when Iand- 
ings and takeoffs are under instrument conditions, nor for time spent 
in a stack, and no allowance has been made to cover ible main- 
tenance costs at 11 of the 14 cities it will serve. Similarly, it makes 
no allowance for a reservation system, but on the other hand it ad- 
vances as a feature of its service a crossing of its two routes at Kansas 
City to permit a transfer from one plane to another at this point. 





i I a i a a 


‘A —> 


—~ 
—~ 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 917 


Serres the record will not permit a finding that the ap licants 
can operate the services they propose at a unit cost apprecia ty lower 
than the cost at which the presently certificated carriers could operate 
comparable services. 

It is against the foregoing background of proof as to need and as to 
the economy of operation by new carriers that we must consider the 
impact on the existing carriers of a granting of one or more of the 
certificates requested. The efforts to measure the diversion that would 
result have been set forth rather fully. The applicants concede that 
some undetermined number of the passengers they hope to carry would 
otherwise travel over the routes of the existing carriers, but no real 
attempt was made to calculate this number. ey contend that new 
business will arise for the certificated carriers in quantities over and 
above that which they will divert, and that this new business will 
come from increased enthusiasm for air travel and the conversion to 
this mode of transportation of many heretofore surface-bound trav- 
elers. The interveners naturally are less sanguine that such new 
business, if it materializes, will balance the losses which will result 
from superimposing on the backbone of the transcontinental system 
‘a reduced-rate service, operated by a carrier that is not shouldered 
with an obligation to serve other less desirable routes and cities. 

Whereas the applicants were content to rest on the foregoing argu- 
ment in the matter of diversion, or at best offer gratuitous estimates 
as to what proportion of their passengers would be diverted travelers, 
the interveners at least attempted to reduce to actual numbers the 
traffic that would be affected and the revenues that would be lost. 
These calculations have been set forth in detail previously, and need 
not be repeated except to comment that the sums represented by the 
estimated diversion are real and substantial, and if accomplished 
would seriously impair the financial health of the affected carriers. 
It would be futile to attempt to find an exact measure of the diversion, 
and unnecessary, when it is so obvious that it could not help but be real 
and serious. No prudent person would cancel out the possibility of 
such dire consequences with the wishful argument of the applicants 
that they will be compensated by such an illusive reward as increased 
enthusiasm for air travel. 

More significant than the diversion figures are those reflecting the 
relationship between that part of each carrier’s system which would 
be directly affected by the proposed routes and the remainder of the 
system. The Air America proposal would operate between points 
that accounted for 46 percent of United’s passenger revenues in 1948, 
32 percent of American’s, and 47 percent of TWA’s. The California 
Eastern proposal would operate between points that in 1948 accounted 
for 51 percent of United’s passenger revenues, 33 percent of Ameri- 
can’s, and 42 percent of TWA’s. The real significance of these rela- 
tionships is more apparent when it is remembered that as of December 
31, 1948, the assets of these three carriers amounted to $294,000,000, 
and approximately $260,000,000 was represented by operating prop- 
erty and equipment. Air America proposes to enter the major part 
and the best part of each of these carriers’ systems with a streamlined 
low-fare service in which it will invest slightly over $1,000,000, and 
California Eastern at the end of 2 years of operation expects to have 
invested slightly under $4,000,000. Great Lakes and Trans American 
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propose to offer the same benefits, or do the same amount of damage, 
depending upon the angle from which the picture is viewed, with prac- 
tically no capital outlays. Of further significance in appraising this 
picture is the fact that it is only in recent months, in fact in months 
since the close of the hearing in this case, that American, United, and 
TWA have been reporting figures that justify confidence in the finan- 
cial health of these carriers. For the year ended September 30, 1950, 
these carriers reported commercial revenues exceeding operating ex- 
penses for the first time since the war years 1942-44. ix 1947 and 
again in 1948 these carriers were in an extremely difficult financial 
position. 

There has been no claim that the transcontinental pattern described 
by existing certificates is inadequate insofar as regular-fare services 
are concerned. On the contrary, the applicants were rather com- 
mendatory on the accomplishments over the years of the certificated 
carriers. They refused, however, to see in their proposals any serious 
threat to this system. The facts of record will not support them in 
this refusal. The threat is real and sinister, and the time and ex- 
perience and money invested in the existing system, not only by the 
carriers but by the Government, and through it the quantal: public, 


should not be carelessly jeopardized. Meeting the need that has been 
established in this case in the manner proposed by the applicants 
would jeopardize this system to an extent far out of proportion to 
the benefits that would result. 

The answer to the one remaining question—Should the existing 
carriers operate coach services ’—is being prepared from the cold facts 
of experience. Full and fair experiments in transcontinental coach 


services are now being conducted by American and TWA. The results 
of these tests can be judged properly only when the complete details 
of a sufficiently long period of operation are available. If a continu- 
ation of such services is warranted on the basis of this experience, 
the Civil Aeronautics Act in sections 404 (a) and 1002 provides the 
Board with adequate powers to decide at what fare level such services 
should operate. 

On the basis of the foregoing findings and conclusions and all the 
facts of record, it is recommended that the Board find that the trans- 
portation proposed by the applicants, Air America, Inc., California 
Eastern Airways, Inc., Great Lakes Airlines, Inc., and Trans Ameri- 
can Airways, Inc., is not required by the public convenience and neces- 
sity and that the applications be denied. 


AprEenpix No. 1 


EXCERPTS FROM THE RECORD ILLUSTRATING THY VARION'S CONC™PTS OF COACH- 
TYPE SERVICE 


AIR AMERICA, INC.—(Tr. pp. 43, 44.) 


Air coach, in our definition, is a transportation service, first and fore- 
most, without the luxury and the frills and the various catering services 
given by a first-class air service as presently represented by the scheduled 
airlines. 

We envision the high-density type of seating arrangement as we now 
presently use it, the limitation of ~ersonal service in the aircraft with the 
use of one stewardess rather than two, a charge for meals rather than the 
serving of free meals * * *. 

We feel that there should be a limitation on advertising, so that the public 
fully realizes that they are receiving an air-coach service, and not the 
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first-class service offered at a higher rate by the presently certificated air- 
lines. 

There are a great many different things that add up to the selling of 
transportation, and the type of people we cater to are interested in getting 
from one point to another without the luxury, the attendance, and as I say. 
all the catering that goes with the first-class service * * *. 

I think, in order to continue providing an air-coach type of service, ex- 
pensive downtown offices and elaborate checking facilities would have to 
be kept to a minimum. 

Our present arrangement is very simple and I think would have to cun- 
tinue to be that way. I do think that the public enjoys being waited upon 
in elaborate ticket offices, and having the many conveniences that go with 
first-class services. 


CALIFORNIA EASTERN AIRWAYS, INC.—(Tr. pp. 740, 741; 780 et seq.; 
966 et seq.; 1086.) 


In order to properly answer the question, it is necessary first to define, 
to state what is air coach. 

To us it is something very real and concrete. It is the utilization of 
the maximum lifting capacity of an aircraft, in order to carry the greatest 
number of passengers consistent with full safety requirements. This is 
accomplished by allowing each passenger the minimum area of space con- 
sistent with the minimum standard conditions of comfort, sanitation, and 
safety. 

It means, for instance, 28 or even 30 passengers in a DC-3, versus 21 in 
first-class service ; 73 passengers in a DC-4, versus 50 in first-class service; 
and 90 or more in a DC-4; 120 or more in a Stratecruiser. It will mean 
even more passengers in tomorrow’s aircraft * * *. 

Another integral part of coach service, in my opinion, that such extra ser- 
vices as food, beverages, pillows, blankets, et cetera, must be furnished, but 
not free of charge. When the passenger requires them, they should be 
made available, but at moderate prices, and at no loss to the carrier * * *. 

Some of the special features that California Eastern would propose are 
not new now. They are used by the irregular carriers; they are used by the 
new entries into the transcontinental field, and that is principally the maxi- 
mum use of floor space within the airplane and the seating capacity of 
passengers. There is no waste space. 

We plan that no reservations will be accepted, except for the sale of the 
ticket. We plan a simplified ticket. No free meals. A limited passenger 
service. Meals which would be served would be served at not less than 
cost. 

We propose to do as I first proposed in January of 1946—that flight in- 
formation would be given by recording over the telephone system to dispense 
with so many of the calls and cables that have been current in the industry 
to a point where, at one time, it was estimated that 17 calls were made per 
passenger sale; and we suggested, in 1946, that we would use a record play- 
back just as when you dial to get weather information. And I was glad 
to see last month that American Airlines now proposes to adopt that sys- 
tem * * *, 

Q. Could you name for us some of the services to passengers which are 
at the present time being offered in first-class service which will be eliminated 
in California Eastern’s coach service? 

A. The present carriers, in their regular service, offer considerably great- 
er seat room than is offered in their coach service or in California Eastern’s 
proposed coach service. They are given free meals. The reservations 
system is more extensive. The call-back system is extensive. And of course, 
one very large item of expense is the elaborate ticket offices in the downtown 
sections of some cities. To give perhaps the most glaring example, and that 
is because they are close together, I would mention Chicago. Those would 
be eliminated in California Eastern’s plan of operation. 

Q. Would those eliminations and changes from the present service produce 
any savings in operating costs? 

A. They will produce, in our opinion, sufficient savings to permit California 
Eastern to operate at a pro“t on four cents a mile and without the benefit 
of mail pay of any kind, whether it be subsidy or not. 

Q. Which of them in your opinion will produce the greatest savings in 
operating costs? 
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A. The greatest saving will be produced by the high-density seating, in 
that it lowers the seat-mile cost. 

Q. Would you care to estimate the savings to be produced by the elimina- 
tion of free meals or any other passenger services? 

A. We would estimate that the savings by free meals would be comparable 
to the savings which Western Air Lines, for instance, estimated to the Board, 
and it was accepted by the Board, that savings from free meals would 
roughly be estimated at five and a quarter percent of the cost. Other than 
that, I know of nothing in the records of the airlines which permits you to 
accurately identify true cost of meals. The out-of-pocket costs, perhaps, but 
the indirect, and overhead that is properly applicable to a free meal service, 
cannot be ascertained. At least I cannot ascertain it from the records of 
any of the airlines * * *. 

California Eastern’s service will differ from the present “air pullman 
service” in that it will provide air transportation only. Its planes will 
utilize the full payload and space capacity of the aircraft for passengers 
and their baggage. All other services will be charged for * * *. 

I believe that there are at least two limitations which appear to me to 
be sound and proper, as a means of defining what air-coach service is, and 
that it should apply both to presently certificated carriers and these new 
air-coach specialists, and that is (1) that the space allocated to each pas- 
senger be limited. And I believe that that can be best accomplished by hav- 
ing a limitation in the form of a minimum number of passengers which that 
aircraft must be equipped to carry when it is used in coach service * * *, 

My second definition is that any carrier rendering a coach service, whether 
he is also a first-class carrier or only a coach carrier, should be required not 
to dispense extra services in the form of food, beverages, pillows, blankets, 
ete. freely. 

Q. Well, I take it, then, that you would hé@ve no objection to the imposi- 
tion of a term or condition in the certificate which would establish a maxi- 
mum fare that you could charge? 

A. That is correct. We would have no objection to it. In fact, we fully 
expect ‘it. 

Q. But I didn’t notice that you proposed that as one of the two feasible 
means of limiting this to coach service. 

A. Well, I am very glad to make that a third one; and I will also propose 
a fourth one, and that is that any carrier rendering a coach service, whether 
he be at the same time rendering a first-class service or not, should undertake 
to make available to the coach passenger such services as I have previously 
mentioned—in the form of food, liquids, blankets and pillows—because I con- 
sider that that is an unfair restriction on the coach traveler if a dual car- 
rier makes it a practice not to make such facilities available to the passen- 
ger when the passenger is willing to pay a fair price for them. 


GREAT LAKES AIRLINES, INC.—(Tr. pp. 1549 et 8eq.) 


Well, if I understand your question correctly, the limitations should pos- 
sibly be specifically defined as the type of aircraft operated, and perhaps con- 
trol over the tariffs which we of course in our application state that our tariffs 
will be approximately as filed right now as an irregular carrier, and, in 
addition, although the major scheduled airlines who operate coach service 
right now in several cases, or I guess in most cases, do not supply food service 
of any sort, we had intended supplying a very light lunch. On ordinary 
flights, even supplying anything of that nature, providing it, it is nothing 
elaborate, it is a very small item of expense; if it is a large food service, it 
is a large expense, but in our case we did not wish to do anything like that. 
If there are any restrictions placed on that, we will be glad to comply with it. 
Other than equipment, as far as the luxury items I suppose you are referring 
to, I don’t know exactly what else would beinvolved * * *. 

We define a coach service as a service that has no frills. In other words, 
we specifically in the exhibits, we have stated we will not set up and operate 
any elaborate system of reservations offices and things of that nature. 


AMERICAN AIRLINES, INO.—(Tr. pp. 2058 et seq.) 


I believe that question was raised in relation to the difference in service 
between the DC-6 service and the present coach service, and I would like 
to run over some of those reasons for the record. There are quite a few of 
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them. The first, of course, and perhaps the most outstanding one, as far as 
ground service is concerned, is that at the present time there is no reserva- 
tion service, and there is a penalty clause for cancellation of tickets once pur- 
posses oe which of course is vastly different from our scheduled passenger 
service. 

In-flight service is greatly different. We serve no meals on the airplane, 
we have one stewardess instead of two, we have a 70-passenger aircraft 
instead of the 52-passenger DC-6. This means not only that there are more 
people in the airplane, but the third row of seats on one side makes it vastly 
more uncomfortable for the center passenger. The seats themselves are 
less comfortable. They are of different construction. For example, in order 
to lower your seat in this plane you have to get up, walk out in the aisle, 
work around behind you and work the lever that lowers your seat. Ina 
DC-6 you simply press a button and lean back just as in a railroad car. 

This airplane lacks many interior appointments. For example, there 
are no rugs on the floor. There are no curtains on the windows. The lava- 
tory facilities are very simple. There is no such thing as outlets for electric 
razors, linen towels, things of that kind. 

We serve not only no meal service, but only coffee as a beverage. Aboard 
our other craft we have tea, milk, and in the summer Coca Cola and things 
of that kind. We have no in-flight passenger service, in the form of maga- 
zines, playing cards, things of that nature, designed to afford the passengers 
an opportunity to pass their time in flight. 

We have no lounge as we do in our DC-6, which affords a form of recrea- 
tion to passengers who can get up and stretch and move around. We have 
no centralized coat racks or hat racks where the stewardess picks up coats 
and ties and hangs them up. 

The windows, because this was designed basically as an airplane capable 
of handling 52 passengers, are so located in the 70-passenger version that 
not all passengers can see out properly. You can look out perhaps by looking 
over the shoulder of the man ahead of you. 

We furnish no weather information to passengers in advance. You know 
if you make a reservation on a regular flight, if flight conditions arise you 
are called and advised of the change in flight conditions. No such service 
like that is provided in this sense. 

There is a difference in the service provided in the event of cancellation 
of the aircraft en route. Our obligation to provide on-carriage transporta- 
tion, or our service I should say in providing on-carriage transportation is 
different and so noted in our tariff. We simply make a dollar refund of 
the basis between the two tickets. 

I think that is the basic difference. There are about sixteen of those, 
I think, that I have enumerated. 


s * & s * * B 


Appenprx No. 2 


COACH SERVICES OPERATED BY CERTIFICATED CARRIERS AS OF 
SEPTEMBER 6, 1950 


Carrier Frequency and equipment Stations served 
American Airlines, Inc..... 1° 70-passenger DC-6 New York and Los An- 
round trip daily. geles via Chicago. 
Capital Airlines, Inc ¥ oo round trip Washington and Chicago. 
aily. 
Capital Airlines, Inc_ .-..-_- ] round trip Washington and Detroit 
i via Pittsburgh. 
Capital Airlines, Inc round trip Washington and Chicago 
i vie, Cleveland and De- 
troit. 
Capital Airlines, Inc- - ----- round trip New York and Chicago 
i via Pittsburgh and 
Cleveland. 
Capital Airlines, Inc- - ~~. --_- round trip New York and Minne- 
i apolis-St.Paul via 
‘leveland, Detroit and 
Milwaukee. 
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Carrier 
Capital Airlines, Inc 


Chicago & Southern 


Lines, Inc. 


Delta Air Lines, Inc... ---- 


Eastern Air Lines, Inc 


Eastern Air Lines, Inc 


Eastern Air Lines, Inc 


Eastern Air Lines, Inc_ -- 


Eastern Air Lines, Inc_ - 


Eastern Air Lines, Inc 


National Airlines, Inc 


National Airlines, Inc- --- -- 


Northwest Airlines, Inc 


Northwest Airlines, Inc 


Northwest Airlines, Inc_ - - 


Trans World Airlines, Inc- -- 


Trans World Airlines, Inc - -- 


Trans World Airlines, Inc- - - 


United Air Lines, Inc_ - 


United Air Lines, Inc 


Western Air Lines; Inc 


Western Air Lines, Inc 


1 


1 


1 


1 
1 


l 


1 


1 


1 


1 
1 


1 


Frequency and equipment 
DC-4 round trip 
daily. 


DC-4 round trip 
daily. 


56-passenger DC-—4 
round trip daily. 


DC-4 
daily. 

DC-4 
daily. 


DC-4 
daily. 


DC-4 
daily. 


round trip 


round trip 


round trip 


round trip 


DC-4 
daily. 


DC-4 
daily. 

DC-4 
daily. 

DC-4 
daily. 


round trip 


round trip 


round trip 


round trip 


55-passenger DC-—4 
round trip daily. 


55-passenger DC-—4 
round trip daily. 


55-passenger DC—4 
round trip daily. 


60-passenger DC-—4 
round trip daily. 


60-passenger DC-—4 

round trip daily. 
8l-passenger Con- 

stellation round trip 

daily. 

66-passenger DC-4 

round trip daily. 


27 66-passenger DC-—4 


round trips weekly. 


1 65-passenger DC-4 


round trip daily. 


23 65-passenger DC-—4 


round trips weekly. 
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Stations served 
New York and New Or- 
leans via Pittsburgh, 
Knoxville, Birming- 
ham and Mobile. 
Chicago and New Or- 
leans via St. Louis, 
Memphis and Jackson. 
Chicago and Miami via 
Cincinnati, Atlanta, 
and Jacksonville. 
New York and Miami. 


Newark and Miami via 
Washington and Jack- 
sonville. 

New York and New Or- 
leans via Atlanta, Bir- 
mingham, and Mobile. 

New York and Houston 
via Washington At- 
lanta, and New Or- 
leans, 

Detroit and Miami via 
Cleveland, Charlotte, 
Atlanta, and Tampa. 

Chicago and Miami via 
Atlanta and Jackson- 
ville. 

Newark and Miami. 


Newark and Miami via 
Washington, Jackson- 
ville, and West Palm 
Beach. 

Portland and Chicago 
via Spokane and Min- 
neapolis/St. Paul. 

Seattle and New York 
via Spokane, Billings, 
Minneapolis/St. Paul, 
Milwaukee, and De- 
troit. 

Seattle and New York 
via Spokane, Great 
Falls, Minneapolis/St. 
Paul, Milwaukee, and 
Detroit. 

Kansas City and Los 
Angeles via Wichita, 
Amarillo, Albuquerque, 
and Phoenix. 

New York and Chicago 
via Pittsburgh. 

New York and Los An- 
geles via Chicago. 


Seattle and Los Angeles 
via Portland, Oakland, 
and San Francisco. 

Oakland and Los Angeles 
via San Francisco. 

Seattle and Los Angeles 
via Portland, Oakland, 
and San Francisco. 

Oakland and Los Angeles 
via San Francisco. 
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MEMORANDUM SUBMITTED BY SENATOR JOSEPH C. O’MAHONEY WITH RESPECT TO 
THE RIGHT OF ENTRY IN AIR TRANSPORTATION UNDER THE CIVIL AERONAUTICS 
AcT 

INTRODUCTION 


This Small Business Committee is the forum to which the owners of private 
capital in the United States may take their appeals for legislative and executive 
policy which will support their efforts to engage in new enterprise without 
restriction by either monopoly or Government. We are here today because we 
feel that a misconception has grown up in the Civil Aeronautics Board, and 
among may of the beneficiaries of that Board, of the intention which Congress 
had in mind when it sent to the President, for his signature, the Civil Aero- 
nautics Act of 1938. 

It is clear from the language of that act, and from the statements made in 
both Houses while it was under consideration, that the purpose of the Congress 
was to write a law which would encourage the development of an air-transpor- 
tation system for all of the people of the United States, for their commerce and 
industry, and for their national defense. There was nothing in the debates 
in either House to give the slightest ground for believing that anybody in Con- 
gress, or indeed in the industry, whatever his secret designs, if any, may have 
been, to establish a system which would give to any bureau of the Government 
the power, on its own discretion, to restrict the development of aviation and to 
drive out of the business of air transportation any individual or any group 
willing to risk its capital in the pioneering of this industry, while at the same 
time obeying all the necessary rules to maintain the maximum degree of safety 
in the air. Indeed the very purpose of the exemption provision was to insure 
reasonable freedom of entry of new small enterprises. 

This memorandum is designed to summarize the legislative history of the 
present law and to demonstrate that there was no intention in the Congress 
which passed the bill to clothe any executive authority with power to destroy 
existing businesses or to prevent the development in the future of new businesses. 

In 1938 the Congress thought that it was establishing the basis upon which 
a new industry of great proportions would be built. It did not believe that this 
industry would be confined to less than a score of airlines which had graduated 
into the grandfather class, but that a constant opportunity would be kept open 
for the free entry into this business of every new generation. Sons of the first 
pioneers in air transportation were not to be excluded from this industry. It 
was not surprising, therefore, that when fliers returned from World War II they 
found a ready welcome from officials of the Government, and particularly from 
the RFC, when they sought to set themselves up in this new field for which 
they had been trained, fighting in the defense of their country. No one dreamed 
that the time would ever come when any regulation of the Board would be 
interpreted to mean that America was saying to any of its sons—‘‘You may not 
enter here.” 

The United States Senate, since 1938, has on three occasions shown grave 
concern with the Board’s restrictive policies with respect to entry into aviation. 
As early as March 1942 this concern was reflected in a resolution sponsored by 
Senator Walter F. George of Georgia, now the dean of the United States Senate. 
It was expressed once again in 1949 during the Johnson hearings before the 
Senate Interstate and Foreign Commerce Committee. Senatorial concern 
reached its culmination during Senate Small Business Committee hearings in 
1951 on the role of the large irregular airlines in air transportation. Following 
these hearings, the Senate Small Business Committee issued a report in which it 
concluded that the Board’s program for eliminating the nonscheduled airlines 
was inconsistent with the policies of the Civil Aeronautics Act. 

This memorandum covers the legislative history of the act and the various 
instances in which the Senate of the United States has expressed reservations 
about or strong displeasure at the failure of the Board to give effect to policies 
of liberal entry into air transportation. 


THE CIVIL AERONAUTICS ACT 


Background.—Rarely has the Congress given such extended consideration 
for proposals to regulate any industry as it devoted to the airline industry from 
1934 te 1938. During this period, various bills were drafted, and hearings and 
debates were held in the Congress with respect to the desirability of full regula- 
tory control of the industry and with the form such control should take. The 
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explanation for such prolonged deliberation can be explained by reference to the 
state of the industry during this period. None, or practically none, of the 
factors which make a comprehensive scheme for the economic regulation of a 
common carrier a categorical imperative appeared to obtain in the scheduled 
airline industry. In the case of railroad and motor carriers, the Congress 
did not legislate complete control until these industries were so fully developed 
that such control was inevitable. 

For example, it was almost 100 years after the railroads began operations 
in this country that such control was applied to them.’ The scheduled airline 
industry, on the other hand, was in a very formative stage of development. By 
1935, the industry was only 5 or 6 years old and accounted for but a fraction of 
1 percent of existing intercity passenger traffic, including traffic of rail and 
motor carriers.’ In 1936, industry revenues, including mail pay, amounted to only 
some $30 million.* As late as 1936, its operations were not even as extensive 
as the operations of nonscheduled operators. In a letter dated March 29, 1937, 
from Mr. Joseph Eastman, Commissioner of the Interstate Commerce Commis- 
sion, to Representative Clarence F. Lea, chairman of the House Interstate For- 
eign Commerce Committee, the following statistics were submitted with respect 
to the scheduled airlines and the nonscheduled industry as of 1936: 


“Passengers carried by domestic scheduled airlines__...--..------- 1, 020, 297 
Passengers carried by domestic nonscheduled operators 1, 027, 280 
Miles flown: 

Domestic scheduled 63, 777, 221 
Domestic nonscheduled 88, 480, 000 


“These figures do not include privately owned airplanes not operated for hire. 
During the same period, air carriers of the United States engaged in foreign 
commerce carried 125,841 passengers, a total of 9,590,938 miles.” * 

It was also shown in hearings during 1938, that only 1,347 of a total of 8,000 
commercial pilots and only 447 of the total of 1,780 aircraft certificated for 
common or contract carriage operations were employed by the scheduled airline 
industry.* 

Difference in the nature of the investments involved in railroad operations, on 
the one hand, and scheduled airline operations, on the other, also appeared at the 
time to suggest a difference in regulatory approach. In the case of railroads, 
tremendous investments are necessary to purchase and construct along rights-of- 
way. This, together with the immobility of equipment, has traditionally been 
advanced as the basis for protection through complete economic regulation of 
such investments from excessive competition. No comparable investments ex- 
isted in scheduled airline industry. The airways are free and navigational and 
other operational facilities are maintained or subsidized by the Government. 
Government subsidies for the construction and maintenance or governmental 
ownership of airport facilities permit use of such facilities at nominal or reason- 
able fees. The absence of large, fixed investments and the newness of the in- 
dustry were regarded by Miss Amelia Earhart as crucial distinctions between 
airlines and railroads insofar as similarity of regulatory treatment was con- 
cerned. Miss Earhart stated: 

“* * * T think the situation in connection with airlines is somewhat different 
from that of the railroads. If you speak of the matter of expense, no comparable 
ground facilities are necessary. We do not have to buy rights-of-way. We do 
not have the tremendous expense of laying down rails, of paving highways, of 


* Testimony of Karl A. Crowley, Solicitor, Post Office Department, hearings on H. R. 
5234 and H. R. 4652, House Committee on Foreign and Interstate Commerce, 75th Cong., 
Ist sess. (1937), p. 239. 

2? Testimony of Amelia Earhart, hearings on 8. 3027 before a subcommittee of the Senate 
Committee on Interstate Commerce, 74th Cong., Ist sess. (1935), pp. 101, 103. 

* Letter dated March 11, 1937, to Senator Wheeler, chairman, Senate Committee on 
Interstate Commerce, from James A. Farley, Postmaster General, hearings on H. R. 5234 
and H. R. 4652, House Committee on Foreign and Interstate Commerce, 75th Cong., 1st 
sess. (1937), pp. 119, 121; same letter also appears in hearings on S, 2 and 8S. 1760 before 
a subcommittee of the Senate Committee on Interstate Commerce, 75th Cong., 1st sess.. 
(1937), pp. 136, 138. 

* Hearings on H. R. 5224 and H. R. 4652, House Committee on Foreign and Interstate 
Commerce, 75th Cong., Ist sess. (1937), pp. 15, 17. 

* Testimony of Col. Edgar 8. Gorrell, president, Air Transport Association of America. 
hearings on H. R, 9738 before the House Committee on Interstate and Foreign Commerce, 
75th Cong., 3d sess. (1938), p. 367. The 1,780 commercial-plane figure is limited to 
planes engaged in commercial operations and does not include aircraft certificated for 
instructional (schools, fying lessons) or business (crop dusting, aerial photography), use. 
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surveying mountainous districts, of tunneling through mountains, or anything 
like that. Airplanes can be run from airport to airport over almost any kind 
of terrain on a far smaller initial expenditure and a far smaller upkeep, and 
at the same time the industry can feel its way toward the ultimate service to 
be rendered by aviation.” ° 

While the various bills were being considered, Colonel Gorrell was the presi- 
dent of the Air Transport Association, the trade association of the scheduled 
airlines. There is no single person of airline industry who was so prominent 
as Colonel Gorrell in efforts to obtain legislation for complete economic regula- 
tion of the scheduled airlines. The advantages to the existing carriers of such 
control were obvious then, and, as events have since turned out, are even more 
obvious now. As Colonel Gorrell observed during hearings in 1937, the character- 
istics of the industry were (and still are) such as not to require any appreciable 
fixed investments. Colonel Gorrell stated: “Today a person without any appre- 
ciable finances, if he desires to take the chance, can start a line as a common 
carrier.” 

During this entire period, the scheduled airline industry’s operations were 
affected by three governmental agencies. Safety matters were subject to the 
jurisdiction of the Bureau of Air Commerce of the Department of Commerce.* 
Airmail contracts providing subsidies for the scheduled carriers were awarded 
on a bid basis by the Post Office Department.’ Mail rates under these contracts 
were subject to review and adjustment by the Interstate Commerce Commis- 
sion.” No more than one carrier was awarded a contract over any particular 
route." However, none of these agencies had certificate of convenience and 
necessity jurisdiction, and no restrictions whatsoever were placed upon the free- 
dom of any independent unsubsidized carrier to fly over any route or into any 
territory.” Through 1936, the industry experienced a phenomenal and ap- 
parently sound growth under this regulatory scheme. The passenger and air 
express business of the industry trebled in the 2 years ending 1936." With the 
growth of passenger and air express business, the carriers became less dependent 


® Testimony of Amelia Parhart, hearings on S. 3027 before a subcommittee of poe Senate 
Committee on Interstate Commerce, Ry! Cong., 1st sess. (1935), eee. 101-10 


7 Hearings on H. R. 5234 and H. R. 4652, House Committee on 
Commerce, 75th Cong., Ist sess. (1937), at p. 73. 

* Air Commerce Act of 1926, as amended ; 44 Stat. 568; 45 Stat. 1404; 48 Stat. 1113; 
48 Stat. 1116; Air Mail Act of 1934. 

' {Le "Act of 1934, as amended, 48 Stat. 993; 48 Stat. 1243; 49 Stat. 30; 49 

tat. . 

10 Air Mail Act of 1934, as amended. 

1 Air Mail Act of 1934, as amended. 

12 Air Mail Act of 1934, as amended. See letter dated March 11, 1937, to Senator 
Wheeler, chairman of the Senate Interstate Commerce Committee, from James A. Farley, 
Postmaster General, hearings on H. R. 5234 and H. R. 4652, House Committee on Foreign 
and Interstate Commerce, 75th Cong., Ist sess. (1937), at pp. 122, 124. Hearings on S. 2 
and S. 1760 before a subcommittee of the Senate Committee on Interstate Commerce, 75th 
Con ., Ist sess. $1087) stp at pp. 139, 141. 

tter dated March og, 1937, to Hon. Clarence F. Lea, chairman, House Committee on 
rereiiie and Interstate Commerce, from Joseph B. Eastman, of the Interstate Commerce 
Commission, hearings on H. R. 5234 and H. R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., tt sess. (1937), pp. 15, 17. The following growth 
statistics were presented to Senator Wheeler by Mr. Farley in his letter of March 11, 1937; 
hearings on H. R. 5234 and H. R. 4652, House Committee on Foreign and Interstate Com- 
merce, 75th Cong., Ist sess. (1937), p. 121; hearings on S. 2 and S. 1760 before a subcom- 
mittee of the Senate Committee on Interstate Commerce, 75th Cong., Ist sess. (1937), 
D. 
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1933 1936 


. Express revenue $202, 567 | $796, 171 
. Passenger revenue sane 6, 407, 748 17, 413, 260 

6, 610, 315 18, 209, 431 
19, 400, 264 


26, 010, 579 | 


. Miles flown 7 35, 909, 811 , 699, 
Average mail pay per mile $0. 540 $0. 311 
. Pounds transported ; 6, 741, 788 15, 377, 993 
. Pound miles performed. ; ; 4, 834, 540, 534 9, 771, 841, 815 
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upon mail pay to sustain their operations.* The mail pay rates and total mail 
pay for the industry decreased, even though the volume of airmail handled 
was more than doubled.” Competition was resulting in a substantial reduction 
in passenger and air express rates.” Although the Board in support of its re- 
strictive policies has repeatedly relied on allegedly chaotic conditions in the 
industry at the time in seeking justification for the policies it has adopted, the 
record fails to disclose that such conditions existed. ‘Colonel Gorrell placed 
similar reliance on alleged economic chaos during hearings for the purpose of 
showing the need for economic control of the industry. Even Colonel Gorrell 
was finally obliged to acknowledge under questioning that the development of 
the industry was taking place without any incidence of cutthroat competition 
for passenger and freight traffic : 

“Mr. GorreELu. Perhaps so, sir. But it is not quite so simple as that. For 
example, I have been talking to a man who spoke about going into the business 
solely of flying freight, or freight and passengers, or freight, passengers, and 
express. Now, not many people are willing to go into that business today and 
put their money into it, thus making an investment, unless there is some proper 
protection against fly-by-night cmpanies whereby such irresponsible companies 
cannot come along with a lot of secondhand planes and cut prices right out from 
under legitimate operators. A system that permits such an operation gives no 
protection for an orderly growth of the business between the points to be served. 

“Mr. SapowskI. Has that been done on very many occasions? 

Mr. GorreELL. No; but it has been much closer than I would like to talk about. 
I have been shaking in my boots very recently on this subject.” “ 

Such chaotic economic conditions as existed arose solely out of ridiculously 
low bids by the 3 or 4 major carriers to secure mail contracts which were re- 
quired by law to be awarded by the Post Office to the lowest bidder. With pend- 
ing legislation which would result in later increases and in future permanent 
rights in the air, only these large carriers could afford this below-cost operation 
until they received ultimate reimbursement from the Government. Such pay- 
ments as 1 mill instead of a reasonable 30 cents * gives some idea of the situation 
that existed. The situation was referred to by Congressman Boren as the 
“* * * final banquet that they [the large operators] may gorge themselves before 
we put them on a diet of public convenience and necessity.” ” 

Under this liberal scheme of regulation, this country was able quickly to out- 
rank the combined world in civil aviation.” 

This background was revealed to the Congress during hearings and debates 
for economic regulation of the industry. It was obvious to the Congress that 
the alternatives were either to permit the industry to develop under the existing 
regulatory schemes or. modifications thereof, or to regulate competition under a 
liberal policy of freedom of entry into aviation. It is not surprising, therefore, 
that freedom of entry into aviation was a dominant theme in all debates and 
hearings, concerning the industry and in the Civil Aeronautics Act itself. 


“Letter dated March 29, 1937, to Hon. Clarence F. Lea, chairman, House Committee on 
Foreign and Interstate Commerce, from Joseph B. Eastman of the Interstate Commerce 
Commission, hearings on H. R. 5234 and H. R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st sess. (1937), pp. 15, 17. The Eastman letter reveals 
that whereas a few years before mail pay accoun for 70 percent of the total revenues 
of the domestic carriers, it only accounted for one-third of their revenues by the end of 
1936. See also statistics in the Farley letter, cited in note 13, supra. 

* Testimony of Karl A. Crowley, Solicitor, Post Office Department, hearings on S. 2 and 
S. 1760, before a subcommittee of the Senate Committee on Interstate Commerce, 75th 
Cong., Ist sess. (1937), p. 109. Letter dated March 11, 1937, to Senator Wheeler, chair- 
man of Senate Interstate Commerce Committee, from James A. Farley, Postmaster General, 
hearings on H. R. 5234 and H. R. 4652, House Committee on Foreign and Interstate Com- 
merce, 75th Cong., 1st sess. (1937), p. 121; hearings on 8S. 2 and S. 1760 before a subcom- 
mittee of the Senate Committee on Interstate Commerce, 75th Cong., Ist sess. (1937), 


Bb. .08. 

Report submitted in testimony of Commissioner Joseph B. Eastman, hearings on 
H. R. 5234 and H. R. 4652, House Committee on Foreign and Interstate Commerce, 75th 
Cont Ist sess. (1937), p26 


Hearings on H, R. 4 and H. R. 4652, House Committee on Foreign and Interstate 
Commerce, 75th Cong., 1st sess. (1937), p. 76. 

%* The 1 large carrier bid 1 mill per mile for a contract at the same time that it was 
arguing before the Interstate Commerce Commission that a rate of 24 cents per mile was 
not fair and reasonable. Letter of Representative Boren, dated February 26, 1938, debates 
on_H. R. 9738, 83 Congressional Record, pt. 6, 75th Cong., 3d sess. (1938), p. 6406. , 

Letter of Representative Boren, dated February 26, 1938, debates on H. R. 9738, 83 
Congressional Record, pt. 6, 75th Cong., 3d sess. (1938), p. 6406. 

* Statement of Chairman J. M. Johnson, hearings before Interdepartmental Committee 
on Civil Aviation (1937), p. 214. ye oy’ copies of the record of these hearings were 
never printed. A photostatic copy of these hearings is available at the legal library of 
the Civil Aeronautics Board. 
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The report of the Federal Aviation Commission.—Probably the first document 
mentioning freedom of entry was the report of the Federal Aviation Commis- 
sion in 1985." This Commission had been appointed under the Air Mail Act of 
1934 for the purpose of recommending policies to the Congress with respect to 
civil aviation.” The Commission recommended that an independent agency be 
established with the authority to control competition through the issuance of 
certificates of convenience and necessity and that the industry be subject to com- 
prehensive economic regulation. Even though the Commission did not have all 
the facts before it which were subsequently developed in voluminous congres- 
sional hearings and debates, the Commission, of course, was conscious of the 
infancy of the industry, and that air transport was not a “natural monopoly” 
requiring an “exclusive right-of-way” ™ such as street railways, or, it might be 
added, railroads or electric power utilities. These circumstances relating to air 
transport, the Commission concluded, required no more than “a certain restric- 
tion on competition” between the subsidized carriers in order that the Govern- 
ment subsidy given to each of such carriers might not be unduly increased.” 

In its report, the Commission made it clear that air transportation must not 
be frozen in the hands of existing carriers and that there was to be no arbitrary 
denial of the right of entry to newcomers in scheduled airline operations: 

“There must be no arbitrary denial of the right of entry of newcomers into 
the field where they can make an adequate showing of their readiness to render 
a better public service than could otherwise be obtained. There must be no 
policy of a permanent freezing of the present air transport map, with respect 
either to the location of its routes or the identity of their operators. The present 
operators of airlines have no inherent right to a monopoly of the routes that they 
serve.” 

Initial opposition to comprehensive regulation of civil aviation.—Initially, vari- 
ous individuals and Government agencies directly connected with civil aviation 
raised objections to regulating competition in the airline industry. Opposition 
was particularly directed against the certificate of convenience and necessity 
provisions of the various bills upon which the Civil Aeronautics Act is based. 
Miss Amelia Earhart believed that such control was premature ™ and that the 
necessity of obtaining certificate authorization might hinder or prevent new 
interests from entering the airline business. She gave the following example 
of what the effect of such regulatory powers would be: 

“Miss EarHart. That is true. But I see in it a certain amount of stalemating 
in the matter of progress. I do not know whether I make myself clear. For in- 
stance, one airline is run here, and another line is run over here. A farsighted 
gentleman wishes to connect these two points and he cuts across the hypotenuse 
of the triangle. Of course with the two named airlines having certificates of 
convenience and necessity, the pioneer is going to be held up in attempting to 
cut across, whereas he might be serving two centers of population exceedingly 
well if permitted to go ahead. 

“Senator McCarran. You do not understand, do you, that under this bill he 
would be held up? 

“Miss EaruHart. I think so. 

“Senator McCarran. He could apply for a certificate of convenience and neces- 
sity and establish a basis to cover the issuance of it. 

“Miss EARHART. Perhaps so, but you know that the mills of any legislative 
body grind exceedingly slow.” ” 

The Post Office Department and the Commerce Department, which were 2 of 
the 3 governmental agencies directly connected with civil aviation, strongty ob- 
jected to the certificate of convenience and necessity requirements and to the 
“grandfather rights” accorded to existing carriers. These objections were 
raised at a time when the Congress was considering the Interstate Commerce 
ee as the agency which would regulate all economic phases of civil 
aeronautics. 


1 Report of Federal Aviation Commission, 74th Cone., ist sess., 8S. Doc. 15 (1935). 


2 Air Mail Act of 1934, as amended, secs. 20 and 21. 
+. Report of Federal Aviation Commission, 74th Cong., 1st sess., S. Doc. 15 (1935), p. 61. 
S Report of Federal Aviation Commission, 74th Cong., 1st sess., S. Doc. 15 { 1935), p. 61. 
as Report of Federal Aviation Commission, 74th Cong., 1st sess., S. Doc. 15 (1935), p. 62. 
Trstimony of Amelia Earhart, hearings on S. 3027 before a subcommittee of the Senate 
Committee on Interstate Commerce, 74th Cong., 1st sess. (1935), pp. 101-102. 
,.” Testimony of Amelia Earhart, hearings on S. 3027 before a subcommittee of the Senate 
Committee on Interstate Commerce, 74th Cong., Ist sess. (1935), p. 105. 
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The position of the Post Office Department with respect to the effect of certifi- 
cate jurisdiction was expressed by Mr. James A. Farley, then the Postmaster 
General, as follows: 

“Section 305 (d) authorizes the Interstate Commerce Commission to issue 
generally certificates of convenience and necessity authorizing an applicant to 
engage in interstate, overseas, or foreign air traffic, except mail, and authorizes 
an applicant to transport mail between the terminal and intermediate points 
between which such applicant or its predecessor was engaged in the transpor- 
tation of mail at any time during the period of December 31, 1986, to the date 
of the passage of the bill. 

“Thus, it will be seen that both foreign and domestic airmail contracts may 
be perpetuated and retained in the hands of the present contractors. 


* * * * * * . 


“Under the provisions of this bill no person, whether carrying the mails under 
contract with the Government or desiring to operate an independent airline, 
could so operate without securing a certificate of convenience and necessity. 
The bill would absolutely stifle competition both from the standpoint of carrying 
the mails as well as in the operation of an interstate air-transport line. 

“It is my opinion that under present conditions, nonsubsidized air-transport 
companies should be free to open up and develop any territory and that such pio- 
neering work shoud not be hampered by the necessity of first securing a certificate 
of public convenience and necessity from the Interstate Commerce Commission. 
While Congress has found it wise to prohibit competition between subsidized 
airmail contractors, it has not yet seen fit to prohibit or impose any restriction 
upon the operations and development of independent air-transport companies 
not subsidized by the Government. 

“Since the Government began to aid aviation, both domestic and foreign, it 
has expended hundreds of millions of dollars in the building of airports, the 
development of airways, installation of beacon lights, etc., and direct subsidies 
paid to the contractors. Now that the financial position of these lines is being 
constantly improved it would appear wise to go very slow in granting them per- 
petual contracts with exclusive franchises and making possible monopolies which 
may prove a menace to the public interest.” * 

The position taken by the Post Office Department was elaborated upon by Mr. 
Karl A. Crowley, the agency’s solicitor. He emphasized that the industry was 
too young to be subjected to full regulatory control.” Certificate of convenience 
and necessity provisions, he stated, would be so administered as to create a mo- 
nopoly for the benefit of existing carriers and to prevent small, unsubsidized op- 
erators from getting into the airline business. 

“Mr. Crow.ey. You are getting right at the very real reason why the con- 
tractors want the passage of this bill. This bill provides a perfect plan for creat- 
ing monopoly of air transport in this country. It creates a monopoly. People 
are getting more interested in aviation right along. A 

“Mr. HaLLteck. You mean by reason of the issuance of a certificate of con- 
venience and necessity ? 

“Mr. Crow.Ley. I mean by reason of the certificate of convenience and nec- 
essity. ” 

* * * ~ * * * 


“Mr. Crow.ey. * * * This is an infant industry. It is something that has 
grown with competition. As somebody remarked a little while ago, the airplane 
has actually brought the streamlined train to the railroads. 

“This bill would freeze the present air service. It would create a monopoly 
with the present contractors. No little fellow with a new idea, with plenty of 
capital, could go out and establish a line from, say, Wyoming to California. He 
would have to get a certificate of convenience and necessity before he could do 
it. The law right now does not prohibit an independent citizen from establish- 


* Letter dated March 11, 1937, to Senator Wheeler, chairman, Senate Committee on 
Interstate Commerce, from James A. Farley, Postmaster General, hearings on H. R. 5234 
and H. R. 4652, pp. 123-124; hearings on S. 2 and S. 1760 before a subcommittee of the 
Senate Committee on Interstate Commerce, 75th Cong., 1st sess. (1937), p. 140. 

* Hearings on H. R. 5234 and H. R. 4652, House Committee on Foreign and Interstate 
Commerce, 75th Cong., 1st sess. (1937), pp. 149, 150; hearings on S. 2 and 8S. 1760 before 
. ene of the Senate Committee on Interstate Commerce, 75th Cong., Ist sess. 

< » DP. . 

*® Hearings on H. R. 5234 and H. R. 4652, House Committee on Foreign and Interstate 

Commerce, 75th Cong., Ist sess. (1937), p. 147. 
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ing an airline—an air-transport line—at all. If you prohibit that sort of thing, 
then air-transport lines would not be established except by airmail carriers. Of 
course, the cost to the Government would be prohibitive.” ” 

The views of the Department of Commerce with respect to certificates of con- 
venience and necessity were expressed by J. Monroe Johnson, Assistant Secre- 
tary of Commerce, as follows: 

“Passage of such a bill would be premature. While in the near future wisdom 
may dictate that the quasi-judicial functions now exercised by the Interstate 
Commerce Commission with respect to air transportation should be extended, 
the present state of that transportaion does not warrant the sudden and compre- 
hensive regulation of it proposed by the bill. The American air-transport indus- 
try, the history of which is measured by a span of less than 10 years, is emerging 
from its experimental-demonstration stage, which is evidenced by the high rate 
of obsolescence of its equipment; its constantly changing operating practices ; 
and by the relatively slight volume of passengers and merchandise that it 
carries.” 

7” * * - « * * 


“The Department of Commerce is unalterably opposed to the issuance of such 
certificates at this time when the air-transport industry is still in a metamorphic 
state; when the airways map is still devoid of feeder or secondary routes; and 
when there is not yet even enough competition to promote the potential traffic. 
It is greatly to be feared that the immediate institution of such requirements 
will produce an undue advantage to the 3 or 4 powerful airlines which are already 
well entrenched and a detriment to the weaker ones. This country is not yet 
sufficiently provided with airline routes as it is with rail or motor routes. The 
domestic routing of airlines at the current writing is about 30,000 miles. The 
total express and freight carried by our airlines in 1986 (estimated for all serv- 
ices, foreign and domestic) will be about 3,800 tons; the total mails carried will 
be about 8,500 tons; and the number of passengers carried barely over 1 million. 
Deliberation upon this factor alone, the volume of traffic carried, is deemed to be 
sufficient argument against the necessity for such certificates.” [Emphasis 
supplied.] ™ 

Representative Sadowski, of the House Committee on Interstate and Foreign 
Commerce, had this observation to make: 

“It just seems to me that a certificate of convenience and necessity provides 
for a monopoly unless the industry, carrier industry, is developed to such an 
extent that it is absolutely necessary for regulation.” ™ 


Rebuttals to opposition 


Throughout the entire period that the subcommittee of the Senate Committee 
on Interstate Commerce held hearings during 1937 and 1938 with respect to the 
regulation of civil aeronautics, the then Senator Harry S. Truman was its chair- 
man. With the possible exception of Senator McCarran, there was no single Sena- 
tor more responsible for the drafting and passage of the Civil Aeronautics Act 
than Mr. Truman. As chairman of the subcommittee Mr. Truman had no 
intention whatsover of permitting the passage of any bill which did not clearly 
reflect a policy of liberal entry into aviation and against making air transporta- 
tion the exclusive province of existing carriers. It was believed by him that 


| Hearings on 8S. 2 and S, 1760 before a subcommittee of the Senate Committee on Inter- 
state Commerce, 75th Cong., Ist sess. (1937), p. 118. 

® Letter dated December 16, 1936, to Senator Pat McCarran from J. M. Johnson, Assist- 
ant Secretary of Commerce, hearings on S. 2 and S. 1760 before a subcommittee of the 
Senate Committee on Interstate Commerce, 75th woe ist sess. (1937), p. 85. 

% Letter dated December 16, 1936, to Senator Pat McCarran from J. M. Johnson, Assist- 
ant Secretary of Commerce, hearings on S. 2 and S. 1760 before a subcommittee of the 
Senate Committee on Interstate Commerce, 75th Cong., Ist sess. (1937), p. 89. The same 
departmental views were expressed in: Comment of Department of Commerce on amend- 
ment to 8S. 2, hearings on 8S. 2 and S. 1760 before a subcommittee of the Senate Committee 
on Interstate Commerce, 75th Cong., 1st sess. (1937), p. 77; letter dated March 30, 1937, 
to Hon. Clarence F. Lea, chairman of the House Committee on Interstate and Forei 
Commerce, from J. M. Johnson, Assistant Secretary of Commerce; hearings on H. R. 5234 
and H, R. 4652, House Committee on Forei and Interstate Commerce, 75th Cong., 1st 
sess. (1937), p. 249; testimony of Dennis Mulligan, Office of Solicitor, Department of 
Commerce, in hearings on 8. 2 and 8S. 1760 before a subcommittee of the Senate Committee 
saan enn ae <opeeres, roth eet, i< a Geet), pp. 96-98, ane in pease on H. R. 
‘ hb . House Committee on Fore and Interstate Commerce, 75th Cong., 
i Hen tas ba 5288 nd R. 4652, H mn Ae 
: earings on H. R. an Lm , House Committee on Foreign and Interstate 
Commerce, Rtn Cong., 1st sess. (1937), p. 70. , 
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the pending bill adequately reflected this intention and that if it did not, the bill 
should be changed. 

“The CHAIRMAN. There is no competition being throttled in this industry. 
How are we throtting competition? 

“Mr. Crow.ey. If you will read this bill, you will see that nobody in the 
world can every carry the mail except the present airmail contractors. 

“The CHAIRMAN. Not at all. According to your own statement, they have 
to come and get a certificate of convenience and necessity. The truck people 
are constantly adding new trucks and having new trucklines. 

“Mr. Crow.ey. If I am not mistaken, the airmail service is confined ex- 
clusively to the present airmail operators. 

“Senator McCaRRAN. No. 

“The CHAIRMAN. Show me that provision. If that is true, it ought to be 
changed.” * 

The opposition of the Post Office Department, Mr. Truman concluded, was 
based upon a failure carefully to read the pending bill“ and upon the “ridiculous 
assumption” ” that the regulatory commission would abuse the powers delegated 
to it by the Congress by showing bias or prejudice: 

“The CHAIRMAN. You are just assuming now that the Commission is going 
to be biased or prejudiced. 

“Mr. Crow.ey. There is nothing to prohibit it, Senator. 

“The CHAIRMAN. Of course, you have got to assume that you can trust some- 
body. Every bill that we draft up here, perhaps, unfortunately, makes it nec- 
essary to have to trust somebody. Perhaps we should not, but we do trust some- 
body. We have to trust the Interstate Commerce Commission and we have to 
trust the Post Office Department with carrying out some of the policies and 
some of the details. If we cannot trust the Interstate Commerce Commission, 
perhaps we should turn it over to the Post Office Department or some other 
department.” * 

Senator McCarran explained that the fears of the Post Office Department with 
respect to independent nonsubsidized operations were groundless and that such 
operators would presumably have the same freedom to start out in business 
that they had under existing law. 

“The witness likewise states that no lines would be established except by air- 
mail carriers, which would make the cost to the Government prohibitive. This 
is no more likely to occur under the proposed bill than under existing law. If 
an independent airline can institute service under existing law without mail, 
it would still be able to institute service without mail under the proposed bill.” ” 

Under existing law, there were, of course, no certificate requirements and the 
independent operators had complete freedom to inaugurate airline operations. 

Representatives of the existing carriers were also of the opinion that liberal 
entry into aviation would be permitted and in fact encouraged under the proposed 
legislation. Colonel Gorrell, then president of the Air Transport Association, 
testified in various hearings as follows: 

“Mr. Martin. If your association comprises 18 airlines, scheduled lines, and 
there are only about 6 others, that would apparently give to the members of your 
association a virtual monopoly. Why is it concerned for a change which would 
bring into the field a larger number of carrier companies which would set up 
competition with those now in this association? 

“Mr. GorrELL. We feel that the enactment of H. R. 5234 will bring in a number 
of new companies and there will be additional airline service.” 


“Mr. SapowskI. I was going to say that we can expect that within the next 
few years practically every city of any importance in the Middle West and in 
the East will want to run its own lines or have its own company operating be- 
tween those cities and, say, the west coast, Los Angeles, or San Francisco, or 


% Hearings on S. 2 and S. 1760 before a subcommittee of the Senate Committee on Inter- 
state Commerce, 75th Cong., Ist sess. (1937), 
Hearings on S. 2 and S. 1760 before a siabcommittee of the Senate Committee on Inter 
state Commerce, 75th Cong., Ist sess. (1937), ibe 306-30 


*? Hearings on 8S. 2 and S$. 1760 before . - committee of the Senate Committee on Inter- 
state Commerce, 75th Cong., 1st sess. (1937 
% Hearings on S. 2 and 8. 1760 before a a creak of the Senate Committee on Inter- 
state Commerce, 75th Cong., Ist sess. (1937), 
30 Hearings on 8. 2 and 8. 1760 before a LP Someetan of the Senate Committee on Inter- 
state Commerce, 75th Cong.. 1st sess. freee p. 410 
“ Hearings on H. R. 5234 and H. . House Committee on Foreign and Interstate 


Commerce, 75th Cong., 1st sess. (iesTy : oS 
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some place along the coast, because it is natural to suppose that every city of 
any importance will want to have that direct contact, as to private service for 
freight and also as to mail and passenger service. Now, if this bill should go 
into effect, will it not have the effect of stifling this development in that direction? 

“Mr. GorRELL. No; I personally think that if this bill becomes law, airline serv- 
ice will spring up everywhere, and the volume of air passenger traffic, and of ship- 
ment of cargo by air, will be greatly increased. I think the existing act does more 
to foster monopoly than this particular bill would do. I think this bill will let 
airlines spring up wherever the public necessity and convenience warrants them 
coming into operation, There is nothing in H. R. 5234 to stop lines from being put 
into operation between points A and B, except the question of public convenience 
and necessity. 

“Mr. Sapowski. I know. But what is for the public convenience and necessity 
may be a very different thing in view of the citizens of Flint, Mich., from what it 
would be by the Interstate Commerce Commission in Washington. They may 
have an idea that it would be of considerable necessity for them, but the Inter- 
state Commerce Commission down here in Washington may say ‘no.’ 

“Mr. GorrReELL. There is nothing in H. R. 5234 that would control lines within a 
State; that is, intrastate lines, As regards the lines flying in interstate commerce 
or in overseas or foreign commerce, I should think that perhaps the Interstate 
Commerce Commission is the one body best qualified, by experience, to pass upon 
the public necessity and convenience. I do not know of any body that is as well 
trained, by experience, to pass on the question of public necessity and convenience 
as is the Interstate Commerce Commission, I personally think if H. R. 5234 is en- 
acted you will see airlines springing up in places where they would otherwise 
never be brought into existence. I look for a far greater broadening of air travel 
and airshipments if such a bill as this is considered by Congress to be wise.” “ 


* * * * * « « 


“Within the industry itself the situation is as I have already described it, 
namely, that there is no great economic barrier to the inauguration of new service, 
such as prevails in the case of the railroads or water carriers, and that competi- 
tion is in fact very keen. As Commissioner Eastman pointed out before this com- 
mittee and also in his testimony before the Senate committee, there are today 
several entirely new interests which are apparently on the verge of entering the 
field of air transportation, and there seems to be no present limit to the possibility 
of new capital embarking upon air carrier service.” # 

. & e + + * s 


“At the same time it must be pointed out, as Commissioner Eastman empha- 
sized, that the requirement of a certificate of convenience and necessity prior to 
the inauguration of a service is in no sense a provision for monopoly. Commis- 
sioner Eastman stated that the Commission’s policy has always been to be most 
liberal where new interests sought to enter and develop the field of transporta- 
tion, 


* * * * * * * 


“So far as criticism has been made of the Commission’s [Interstate Commerce 
Commission’s] administration of this provision, [certificate of convenience and 
necessity provision] it is not that the Commission has too often denied, but that 
it has too often granted certificates of convenience and necessity.” * 

It appears indisputable that the Congress and the industry itself believed that 
whatever commission was entrusted with authority to regulate air commerce 
would apply, and in fact was obliged to apply, a policy permitting and, indeed, en- 
couraging new companies to enter aviation. 


“ ee ha on H. R. 5234 and H. R. 4652, House Committee on Foreign and Interstate 


Commerce, 75th Cong., Ist sess. (1937), pp. 112-113. 

43 ee on H. R. 5234 and H. R. 4652, House Committee on Foreign and Interstate 

Commerce, 75th Cong., Ist sess. (1937), p. 342; hearings on S. 2 and S. 1760 before a sub- 
oaaane of the Senate Committee on Interstate Commerce, 75th Cong., 1st sess. (1937), 
p. 002, 
_ * Hearings on H. R. 5234 and H. R. 4652, House Committee on Foreign and Interstate 
Commerce, 75th Cong., Ist sess. (1937), p. 344; hearings on S. 2 and S. 1760 before a sub- 
commuters of the Senate Committee on Interstate Commerce, 75th Cong., 1st sess. (1937), 
p. 503. 

“ Hearings of the Interdepartmental Committee on Civil Aviation Legislation (1937), 
Pp. 629. A photostatic copy of the transcript of these hearings is available at the Law 
Library of the Civil Aeronautics Board. 
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The Civil Aeronautics Act 


A. The Interdepartmental Committee.—While the various bills before the Con- 
gress were being readied for passage, the President of the United States suddenly 
became much more interested in legislation for the regulation of air transporta- 
tion.“ Sometime in August 1937,“ the President appointed an Interdepartmental 
Committee to review and make recommendations with respect to civil aeronautics 
legislation. The fact that two departments of Government, namely, the Post 
Office Department and the Department of Justice, thought that the pending bills 
could be administered in such a way as to permit air transportation to become the 
exclusive domain of existing carriers or to permit the exercise of bias and pre- 
judice against newcomers to aviation was presumably a factor accounting for the 
President’s sudden interest. Another factor influencing the President may have 
been the disclosure during hearings of the circumstances attending the drafting 
of these bills. The bills, it was discovered, were drafted during conferences and 
sessions held in hotel rooms of representatives of the scheduled airline industry.“ 
An official of the Interstate Commerce Commission “ who was entrusted with the 
responsibility of holding conferences with respect to the bills, was apparently 
unable to advance satisfactory explanations as to why these conferences took 
place in private hotel rooms instead of Government offices.“ Although the Post 
Office Department and the Department of Commerce were directly concerned with 
civil aeronautics, representatives of these departments were neither informed of 
nor invited to these conferences.” 


“ Testimony of Clinton M. Hester, hearings on H. R, 9738 before the House Committee 
on Interstate and Foreign Commerce, 75th Cong., 3d sess. (1938), p. 65. 

“Testimony of Clinton M. Hester, hearings on H. R. 9738 before the House Committee 
on Interstate and Foreign Commerce, 75th Cong., 3d sess. (1938), note 45, p. 70. 

“Senator MCKELLAR. The bill I am talking about is the bill that Mr. Lea introduced. 

“Mr. Havey [the official of the ICC mentioned in this memorandum], do you sometimes 
go to the Carlton Hotel? 

“Mr, HALEY. Yes, sir; and may I say, Senator, that I was at the Carlton Hotel on 
several occasions in February, at least, if not in the latter part of January, in connection 
with this very matter. The reason why I went to the Carlton Hotel was that we were 
doing this work overtime—nights and Sundays—-and the offices of the Commission were 
closed, and the guards would not let people come in who were not employees of the 
Commission. 

“Senator MCKELLAR. Those meetings were held in room 212, were they not? 

“Mr. HaLey. I think the rooms we worked in were 212 and 214. They were adjoining 
rooms. 

“Senator McKELLar. Colonel Gorrell was one of those present? 

“Mr. Havey. Yes. 

“Senator McKe.uar. He is president of the Air Transport Association? 

“Mr. Hauey. Yes. 

“Senator MCKELLAR. His assistant, Mr. Paxton, was there? 

“Mr. HaLey. That is correct. 

“Senator MCKELLAR. Mr. Godehn, of the United, was there? 

“Mr. HaLey. Yes, sir. 

‘Senator MCKELLAR. Mr. Brophy, of the TWA was there? 

“Mr, Havey. That is right. 

“Senator McKeLiar. Mr. Hale and Mr. C. R. Smith, of the American, were there? 

“Mr. HALey. That is right. 

“Senator MCKELLaAR. Mr. Carleton Putman, of the Chicago & Southern, was there? 

“Mr. HALEY. That is correct. 

“Senator MCKELLAR. Mr. Denning, who represents some of the companies, was there? 

“Mr. Havey. I did not happen to see Mr. nning there; but Mr. Denning did join the 
conference in Mr. Eastman’s office later. 

‘Senator MCKELLAR. Was the bill that you gentlemen Snally agreed upon endorsed and 
approved by all Rgerent, or did anybody object to it? If so, who 

‘Mr. Hatey. We were not there for the purpose of voting on the bill ; we were there for 
the purpose of assisting the committee in working out the changes in the bill. 

; th nator aR aem Was that not the bill, after you had worked it out, that was sent 
o the House 

“Mr. HALey. It was introuced, [sic] Senator, and referred to the Commission. It then 
went to the legislative committee of the Commission, which made a report on it. I pre- 
sume that the Commission would have no objection to having a copy of that report go into 
the record here. 

“Senator MCKELLAR. Did you make a report on it? 

“Mr. HALry. No, sir; not a written report. 

“Senator MCKELLAR. Was Mr. Westwood also at that meeting? 

“Mr. HALEY. Mr. Westwood, also. 

“Senator MCKELLAR. He was there, too? 

“Mr. HaLey. Yes: and he is here today. 

“The CHAIRMAN. Who is Mr. Westw ? 

“Mr. HALEY. Mr. Westwood is attorney for the Air Transport Association.” 

Hearings on S. 2 and 8. 1760, before a subcommittee of the Senate Committee on Inter- 
state Commerce, 75th Cong., lst sess. (1937), pp. 226-227. 

“The Interstate Commerce Commission was the agency to be vested with jurisdiction 
over Civil Aeronautics under the proposed bill. 

* Note 47, supra. All or virtually all Government agencies rmit the issuance of 
visitors’ passes for the conduct of official Government business after working hours. Ac- 
cordingly, the explanation of the ICC official would appear to be without merit. 

© See hearings on S. 2 and S. 1760 before a subcommittee of the Senate Committee on 
Interstate Commerce, 75th Cong., Ist sess. (1937), pp. 227, 288. 
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The Interdepartmental Committee consisted of representatives of all depart- 
ments of the Government affected by civil aviation, including representatives of 
the two departments which had raised objections to previous bills, namely, the 
Post Office Department and the Department of Commerce." The Chairman of 
the Committee was J. Monroe Johnson, the Assistant Secretary of Commerce, 
who had expressed strong dissatisfaction with previous bills because he thought 
that they would give undue advantages to existing carriers and would not pro- 
vide opportunities for new interests which were commensurate with the newness 
of scheduled air transportation.” 

After hearings, the Interdepartmental Committee made reports and recommen- 
dations which were translated into a House bill," while a parallel bill was 
prepared in the Senate under the direction of the then Senator Truman.“ After 
debates and conferences during which minor adjustments were made, a final bill 
reflecting the recommendations of the Interdepartmental Committee was passed 
as the Civil Aeronautics Act of 1938." After reviewing the legislative history of 
the bills which were to become the Civil Aeronautics Act, the Post Office Depart- 
ment and the Department of Commerce reversed the positions they had previously 
taken and presumably came to the conclusion that the legislation unmistakably 
reflected a policy of reasonable freedom of entry and against freezing aviation 
in the hands of existing carriers. Accordingly, the pending bills, as well as the 
Civil Aeronautics Act, had the approval of all the executive departments of the 
Government.” 

B. The Philosophy to guide the new agency in controlling air transportation.— 
Following the recommendations of the Interdepartmental Committee, the Con- 
gress did everything that could possibly be done in order to make it unmistakably 
clear that opportunities were to be accorded to newcomers to an extent never 
before paralleled in Federal regulation of transportation. Instead of entrusting 
the Interstate Commerce Commission with jurisdiction over the infant industry, 
a new agency, free from conservative preconceptions that might have been 
developed from regulating mature forms of transportation, was established to 
control what Senator McCarran called “* * * one of the greatest avenues and 
opportunities for commerce we will have 10 years from now.” ™ 

In a break with traditions of draftsmanship, the act set forth a broad declara- 
tion of policy, which was also to serve as a definition of the term “public interest” 
and “public convenience and necessity,” in order to encourage the Board to 
exercise the daring and imagination necessary to guide the development of the 
hew air age. 

“Sec. 2 In the exercise and performance of its powers and duties under this 
Act, the Authority shall consider the following, among other things, as being in 
the public interest, and in accordance with the public convenience and necessity— 

“(a) The encouragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the national defense ; 

“(b) The regulation of air transportation in such manner as to recognize and 
preserve the inherent advantages of, assure the highest degree of safety in, and 
foster sound economic conditions in, such transportation, and to improve the 
relations between, and coordinate transportation by, air carriers; 

“(e) The promotion of adequate, economical, and efficient service by air car- 
riers at reasonable charges, without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive practices ; 


5\ Testimony of Clinton M. Hester, hearings on H. R. 9738, before the House Committee 
on Interstate and Foreign Commerce, 75th Cong., 3d sess. (1938), p. 48. 

52 See notes 32 and 33, supra. 

Testimony of Clinton M, Hester, hearings on H. R. 9738 before the House Committee 
on Interstate and Foreign Commerce, 75th Cong., 3d sess. (1938), p. 68. 

% Testimony of Clinton M. Hester, hearings on 8S. 3659 before a subcommittee of the 
Senate Committee on Interstate Commerce, 75th Cong., 3d sess. (1938), p. 16. 

% 83 Congressional Record, 75th Cong., 3d sess., 9616 (1938). The bill actually passed 
after changes were made during debates and after conferences was an amendment in the 
nature of a substitute for S. 3845, which amendment in the nature of a substitute was 
introduced by Senator Harry S. Truman. See remarks of Senator Harry 8. Truman, de- 
bate on S. 3845, 83 Congressional Record, pt. 6, p. 6724, 75th Cong., 3d sess. (1938), 
pp. 6724 et seq. Proceedings on the parallel House bill, H. R. 9738, were vacated after 
debates and S. 3845, with the amendment presented by Senator Harry 8S. Truman was 
substituted. 83 Congressional Record, 75th Cong., 3d sess. (1938), p. 7104. 

% Testimony of Clinton M. Hester, hearings on S. 3659, before a subcommittee of the 
Senate Committee on Interstate Commerce, 75th Cong., 3d sess. (1938), pp. 14-15; testi- 
mony of Clinton M. Hester, nearings on H. R. 9738. before the House Committee on Inter- 
state and Foreign Commerce, 75th Cong., 3d sess. (1938), p. 134. 83 Congressional Record, 
pt. 6, p. 6725 (1938) ; ea te of oo whas Ss. _— debate on 8S. 3845, 83 Con- 
gtessional Record, pt. 6, T5t ong., sess. (1938), p. 6725. 

% Debate on 8S. 3845, 83 Congressional Record, pt. 6, p. 6729, 75th Cong., 3d sess. (1938). 
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“(d) Competition to the extent necessary to assure the sound development of 
an air-transportation system properly adapted to the needs of the foreign and 
= commerce of the United States, of the Postal Service, and of the national 
defense ; 

“(e) The regulation of air commerce in such manner as to best promote its 
development and safety ; and 

“(f) The encouragement and development of civil aeronautics. 

During debates, both Senator Truman™ and Senator Copeland™ stressed the 
numerous provisions in the declaration of policy and elsewhere in the act as 
evicencing a policy against freezing aviation in favor of existing carriers. At 
the insistence of Senator Borah, equivocal language in one provision of the act 
was eliminated in order to make the policy against monopoly in the air even the 
more crystal clear.” 

Senator King of Utah undoubtedly reflected the sentiment of the Congress 
when he said: 

“Mr. Kine. Mr. President, the members of the committee who drafted the 
pending bill undoubtedly are familiar with its terms, but some Senators have 
not had opportunity to study its provisions. 

“From the discussion of its terms this morning, I have been confused as to 
their meaning and effect. If the purpose of the bill is to ‘freeze’ certain con- 
tracts, or certain activities of a number of companies or organizations, and to 
give them rights in perpetuity to the exclusion of others; if the bill erects bars to 
protect those who now have contracts or now have established airlines and to 
prevent other persons or other corporations from obtaining franchises and rights 
to operate airplanes, I would hesitate to vote for the bill. 

“T recognize the fact that the art of aviation has made progress; that regula- 
tion is needed much the same as railroads are regulated by the ICC. I recognize 
the fact that there are some fields already adequately served by existing lines, 
but the growth of the country will call for other airlines and facilities. Undoubt- 
edly there must be some discretion vested in a board or agency to grant permits 
and rights-of-way through the air; but I should be reluctant to vote for a bill 
that was a guaranty to certain agencies and certain organizations that they shall 


a9 58 


58 Civil Aeronautics Act of 1938, as amended, sec. 2. 

® Statement of differences between amendment in nature of substitute for S. 3845 and 
S. 1760, submitted by Senator Truman, debates on S, 3845, 83 Congressional Record, pt. 
6, p. 6726, 75th Cong., 3d sess. (1938). 

“Mr. COPELAND. The subject under discussion received attention not only in the Com- 
mittee on Interstate Commerce but also in the Committee on Commerce. I call attention 
to five places in the pending bill where the question of monopoly is dealt with in one 
way or another with the view to its control and prevention. First, I ask Senators to 
turn to p. 12, lines 16, 17, and 18, where in the declaration of policy, among other things, 
it is declared to be the policy of Congress—now we come to the language on line 16: 

“*(3) To preserve and encourage competition in such transportation to the extent 
necessary to assure the sound and safe development thereof.’ 

“When the bill came to the Committee on Commerce that committee added this lan- 
guage on p. 13, line 2, in the declaration of policy : 

“*(5) To promote competition to the extent necessary to assure the sound develop- 
ment of an air transportation system properly adapted to the needs of the foreign 

-— domestic commerce of the United States, of the postal service, and of the national 

efense.’ 

“Now, Mr. President, I ask Senators to turn to Pp. 30, where is found another addition 
ee. the Committee on Commerce to the bill. In line 20 on that page, in the section 
devoted to the expenditure of Federal funds, there is found this provision: ‘There shall 
be no exclusive right for the use of any landing area or air navigation facility upon which 
Federal funds have been expended.’ 

“I turn now to p. 37, line 11, and read, under the heading ‘Certain Rights Not Conferred 
by Certificate,’ the following language: ‘No certificate shall confer any proprietary, prop- 
erty, or exclusive right in the use of any air space, civil airway, lating airway, or air 
navigation pay 
Debate on 8. 3845, 83 Congressional Record, pt. 6, 75th Cong., 3d sess. (1938), p. 6730. 
Senator Copeland then proceeded to discuss the provision limiting mergers and consolida- 
na —— — as oo 

“Provided, no consolidation, merger, purchase, lease, operating contract, or acquisi- 
tion of control shall be approved if such approval would venalt in creating a monopoly 
or monoplies and thereby unduly restrain empetition or unreasonably jeopardize another 
air carrier not a party to the consolidation, merger, purchase, lease, operating contract, 
or acquisiiton of control.” 

“ Senator Copeland was reading from the bill before minor amendments were made, 
during the course of which Senator Borah objected to the words “unduly” and “unreason- 
ably” in the merger and consolidation provision cited in note 60, supra. It was his opinion 
that these terms would give the Authority too much leeway to approve monopolistic 
mergers and consolidations just as similar language had been used by the courts to interpret 
the antitrust laws less strictly than, in Senator Borah’s opinion, they should have been 
interpreted. The language objected to was deleted from the merger and consolidation 
provisions of the act. See Civil Aeronautics Act, sec. 408 (b)- 
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be perpetuated, and that other applicants for rights-of-way and for permits should 
be denied consideration. 

“It seems to me that the ‘grandfather’ clause, using the phrase employed by 
my friend from Nevada, may be utilized to prevent the development of this art 
and the establishment of new air routes; and I am concerned to know just how 
far authority is granted to the authority which is being set up to restrict and 
restrain the development of the art and how far the bill ‘freezes’ existing routes 
and corporations that have established airplane routes throughout the United 
States. If it authorizes their activities to the exclusion of others who may desire 
to enter this great field, then I think there should be some amendments that 
would fully protect the public and protect those who are interested in the devel- 
opment of this great art.” ® 

Senator Truman assured Senator King that no such eventualities could con- 
ceivably come to pass under the act, as it was drafted.® 

C. The exemption provision and the encouragement of small business in sched- 
uled air transportation.—Congress not only intended that a policy of encourag- 
ing newcomers in aviation should prevail, it specifically indicated that the 
entry of small business interests into scheduled air transportation should be 
encouraged, and, in fact, enacted special provisions for this purpose. 

The general policy of the Congress with respect to small airlines was elo- 
quently expressed by Senator McCarran as follows: 

“None of the small operators has more of my sympathy than the operators of 
the Braniff Lines. The small operators must of necessity be considered. It is 
our object and purpose that an independent agency shall be set up by the bill 
which eventually will aot only give to the great operators, such as the United, 
the TWA, and the American and other lines, but will give to the small operators 
an opportunity to have life, if I may so express it tersely, and to have the right 
to operate, and to have the right to enjoy their investment and the fruit of their 
courage, because it requires investment and courage to initiate airlines. The 
whole object, so far as I am concerned, in initiating this legislation has been to 
establish an independent agency so that airlines such as the Braniff Lines, and 
other lines of similar nature and character, may have a secure place in the pic- 
ture for their service. That is the reason the bill provides that when a certificate 
of convenience and necessity is given, there follows and flows therefrom the 
right to carry the mail.” 

In order to foster the entry and development of airlines whose operations 
would at first be modest in scope, the Board was given virtually unfettered power 
to exempt such airlines from any and all requirements of the act, including the 
certificate of convenience and necessity requirement : 

“The Authority, from time to time and to the extent necessary, may (except 
as provided in paragraph (2) of this subsection) exempt from the requirements 
of this title or any provision thereof, or any rule, regulation, term, condition, or 
limitation prescribed thereunder, any air carrier or class of air carriers, if it 
finds that the enforcement of this title or such provision, or such rule, regulation, 
term, condition, or limitation is or would be an undue burden on such air carrier 
or class of air carriers by reason of the limited extent of, or unusual circum- 
stances affecting, the operations of such air carrier or class of air carriers and 
is not in the public interest.” “ 

Both the Senate and the House had specifically rejected proposals that these 
exemption powers be limited to nonscheduled operators. As Senator Truman ex- 
plained in a statement submitted during debates on the act: 

“(The exemption provision] empowers the Authority to make exemptions from 
any provision of the act where it would cause undue hardship. It is designed 
especially to enable the Authority to adjust some of the requirements of the 
law where necessary to encourage small operators, such as the small operators 
in Alaska, in cases of hardship. Section 305 (c) of 8S. 3659 Li. e., a bill which 
the Congress rejected] contains a similar provision, but is applicable only to a 
nonscheduled operation. There might be undue hardship on a scheduled opera- 
tor as well, as is shown by those in Alaska.” “ 
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® Debate on S. 3845, 83 Congressional Record, pt. 6, p. 6851, 75th Cong., 3d sess. (1938). 
*® Remarks of Senator Harry S. Truman, debate on S. 3845, 83 Congressional Record, 
pt. 6, p. 6852, 75th Cone. 3d sess. (1938). 
oces (Benet on 8S. 3845. 83 Congressional Record, pt. 6, pp. 6848-6849, 75th Cong., 3d 
® Civil Aeronautics Act, sec. 416 (b) (1). 
“Memorandum submitted by Senator Harry S. Truman, debates on 8. 3845, 83 Congres- 
sional Record, pt. 6, 75th Cong., 3d sess. (1938), p. 6726. 
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The intent of the Congress with respect to the exemption provision was more 
fully revealed during debates on the Crosser amendment to the exemption pro- 
vision.” This amendment, which, after modification, was eventually made part 
of the act,” provided that the Board could not exempt scheduled operators from 
the provisions of the act concerning minimum wage and maximum hours of 
pilots. The amendment was contested by Representative Lea, chairman of the 
House Interstate and Foreign Commerce Committee, and also chairman on all 
hearings held with respect to the act, and by other members of the House. 
Representative Lea pointed out that the exemption provision generally was de- 
signed to encourage the entry of small airlines into aviation, and that this ob- 
jective could only be achieved if the new operators were permitted to get into 
business on a scheduled basis: 

‘ Every airline in interstate or foreign commerce that amounts to anything has 
to 0 on a schedule. They cannot secure business unless they do.” ” 

Requiring the new scheduled operator to pay the minimum pilot wage imposed 
under the act would discourage the entry of these operutors, and was, in Mr. 
I ea’s opinion, inconsistent with the general purpose of the exemption provision.” 

During the course of the debates, other members of the House made it clear 
that the purpose of the exemption provisions was to foster the entry of new 
companies into the airline business, to enable them to develop into large airlines, 
and otherwise prove their worth in civil aviation. With respect to the Crosser 
amendment, Representative Nichols stated : 

“The gentleman, when he offered his amendment, stated this will apply only 
to those lines that fly schedules. There are only 200 towns in the United States 
today now being serviced by airmail. I would not venture to say how many 
towns there are in the United States that have an airline running out of them, 
connecting with a transcontinental line, that does not carry mail at all but, 
despite that, flies on schedule. We want those feeder lines to grow. We want 
a small line to start some place so it can become a large line. If the small line 
is compelled to do the same thing the large line does, the small lines can never 
get out of its swaddling clothes and get on its feet and get in shape to grow to 
be a large line. Therefore, I believe the amendment of the gentleman from 
Ohio [Mr. Crosser] should be defeated in all fairness to even the pilots them- 
selves. If this industry is not going to grow, you will freeze the pilots where 
they now are as far as their number is concerned, and they will not be able 
to increase in number. If you want to give a monopoly to the already existing 
transcontinental airlines and freeze in their hands the monopoly of transpor- 
tation of airmail, passengers, and express, in my opinion, the best way you can do 
it is to adopt the Crosser amendment and give the already existing airlines a 
monopoly on the air-transportation business. I do not believe this House wants 
to do that.” 7 

Representative Wadsworth cited his own experience in the airline business in 
urging that the restrictions of the Crosser amendment should not be written 
into the exemption provision. 

“Now, something about feeder lines. I am probably imposing upon the mem- 
bers of the committee if I recite a personal experience. Perhaps, I cannot do it 
in the 3 minutes, but I shall try. Back in 1927 and 1928 I happened to be as- 
sociated as a director in a company that started pioneering in air navigation. It 
was known as the Canadian-Colonial. We operated from New York to Montreal. 
We had the first foreign airmail contract under the old provisions. We oper- 
ated for 2 years. The stock was sold privately. It was subscribed to in com- 
paratively small amounts by men who thought they could take a chance and, 
perhaps, would lose, but if they won they would have done something for avia- 
tion * * * Had the Crosser amendment been in effect then, forcing us to pay 
$600 a month, we simply never would have started. 

“We lost money every one of the 24 months as it was. We lost money and 
finally sold out to a larger company, but we had done the pioneering. We had 
laid out the air course. We had given good employment to an excellent lot of 


ot Oene ee ce H. R. 9738, 83 Congressional Record, 75th Cong., 3d sess., pt. 6, pp. 7078 
e * . 

* Debate on HR 9138. as emmat Beeid, pt. 6, 75th Cong., 3d sess. (1938), 
" Debate on H. R. 9738, 883 Congressional Record, pt. 6, 75th Cong., 3d sess. (1938), 
st Debate on H. R. 9738, 83 Congressional Record, pt. 6, 75th Cong., 3d sess. (1938), 
p. 7 . 
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pilots who learned more and more about the game and who, when absorbed 
by the larger company, are today getting the $600. 

“They never would have been there had companies like ours had not gone to 
work and pioneered as feeder lines. Adopt this Crosser amendment and I say 
to you that you will stop pioneering by the small men in this country, who 
cannot pay $600 a month and who are not doing it now.” ™ 

Representative Wadsworth, like Representative Lea, was a member of the 
House Committee on Interstate and Foreign Commerce and was a participant in 
all hearings held in connection with the regulation of the airline industry. 

The proponents of the amendment maintained that unless this restriction was 
adopted, the Board would be in a position to exempt larger operators from the 
wage and hour obligations; that hardship to the smaller carriers was not con- 
clusively demonstrated, and that if the Crosser restrictions did in fact hinder 
the growth of new airlines, the exemption provision would be amended 
accordingly.” 

Except for wage-and-hour restrictions, no other restrictions were introduced 
or ever imposed upon the exemption powers which the Congress apparently 
wished the Board to exercise freely and boldly in order to usher in the new air 


ge. 

At the time the House was debating the Crosser amendment, the House exemp- 
tion provision was so drafted as to apply to small scheduled or nonscheduled op- 
erators whose operations were of a “limited character.” “* The parallel provision 
in the Senate bill was much more liberal than the House provision,” and in effect 
gave the Board plenary power to issue exemptions for any class of carriers. The 
House version and the Senate version of the exemption provisions were combined 
in committee conferences, and the result was the present version of the exemp- 
tion provision.” Realizing that the exemption provision was not limited to the 
feeder operations as the House had originally contemplated, the Board has since 
issued exemptions from the certificate requirements of the act for postwar cargo 
carriers whose scheduled operations were transcontinental in scope,” for the 
large certificated carriers * and for so-called nonscheduled airlines carrying pas- 
sengers and cargo for the Defense Department. 


THE GEORGE RESOLUTION 


By 1942, the Congress was already expressing concern as to what steps the 
Board was taking under the plenary powers given it under the act to encourage 
the expansion of air commerce in general, and the entry of new interests in 


? Dapate on H. R. 9738, 83 Congressional Record, pt. 6, 75th Cong., 3d sess. (1938), 
D. e 


bate on H. R. 9738, 83 Congressional Record, pt. 6, 75th Cong., 3d sess. (1938), 
pp. 7079, 7081-7083. 

% The exemption section (sec. 402 (0)) of H, R. 9738, the House bill, reads as follows: 

“(o) The a from time to time and to the extent necessary, may exempt from the 
requirements of this itle or any provision thereof, or any rule, regulation, term, conditior, 
or limitation prescribed thereunder, any air carrier or class of air carriers, if it finds that, 
due to the limited character of the operations of such air carrier or class of air carriers, 
the enforcement of this title or such provision, or such rule, regulation, term, condition, 
or limitation, is or would be such an undue burden on such air carrier or class of air car- 
riers as adversely to affect the public interest by obstructing the development of such air 
carrier or class of air carriers: Provided, That nothing in this subsection shall be deemed 
to authorize the Authority to exempt any air carrier or class of air carriers fom any 
requirement of this title or any provision thereof, or any rule, regulation, term, condition, 
or limitation prescribed thereunder, which ginny for maximum fiying hours for pilots 
or copilots.” 838 Congressional Record, pt. 6, 75th Cong., 2d sess. (1938), p. 7068. 

™ Section 417 (a) of S. 3845, the Senate version of the act, permitted exemptions if 
enforcement of any requirement of the act would create an “undue burden” upon a carrier 
“by reason of the unusual circumstances” affecting the carrier’s operations. Debate on 
8. 3845, 88d Congressional Record, pt. 6, p. 6756. 

™ Civil Aeronautics Act, sec. 416 (b) (1). 

™ Civil Aeronautics Board Economie Regulations, section 292.5, adopted May 5, 1947, 
Order Ser. No. 889. ‘This regulation permitted nonscheduled cargo operations to fly with- 
out restrictions on frequency and regulatory while their applications for certificates of 
convenience and necessity were pending. 

® The following are some of the carriers to which exemptions from certificate of con- 
venience and necessity and other requirements which have been issued by the Board under 
the exemption provisions of the act. American Airlines (Order Serial No. E-371. Order 
Serial No. E-411); Pan American Airways (Order Serial No. E-447; Order Serial No. 
E-546; Order Serial No. E-742; Order Serial No. E—778) : Southwest Airways Company 
(Order Serial No. E—520); Northwest Airlines, Inc. (Order Serial No. E—743): Resort 
fone Ine. — Serial No. E-752) ; Transcontinental & Western Airlines, Inc. (Order 
Serial No. 4926), 
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scheduled air transportation, in particular. This concern was reflected in the 
adoption by the Senate, on March 31, 1942, of the George resolution,”® in which 
the Board was requested to report to the Senate “at the earliest possible date” on 
the positive steps it was taking to bring about the development of air trans- 
portation at the “maximum possible rate,” and what the Board was doing 
with respect to authorization of operations by new carriers which were not 
in existence when the Civil Aeronautics Act was passed. 

In the report 8° which the Board submitted in response to the George resolu- 
tion, it acknowledged that the Civil Aeronautics Act “liberalizes the mean- 
ing 51 of the standard of public convenience and necessity under which regulatory 
commissions authorize new services. The Board stated that it had a policy 
of applying an extremely liberal interpretation of that standard: 

“* * * Nevertheless, the Board, in the issuance of certificates has placed an 
extremely liberal interpretation upon the standard. There have been instances 
where the Board has issued certificates for routes where the passenger loads have 
been extremely light. It has repeatedly authorized the issuance of certificates 
in circumstances where there was no indication that the average passenger load 
would be greater than approximately one-fifth of the passenger carrying capacity 
of the plane or that the route would be independent of Government support for 
a long time in the future.” * 

With respect to new interests, the Board declared that they “have received 
and will continue to receive the same careful consideration as is being given 
applications of existing carriers.” ™ 

In attempting to quiet the congressional concern over its apparent failure up 
to that time to actively encourage the entry of newcomers into aviation, the 
Board stated: 

“In this rapidly expanding industry there should be and will be continuing 
opportunities for the services of new operators where proper showing is made 
in conformity with the standards set forth in the act.” ™ 

The Board made it clear that “new carriers with fresh enterprise and capital” 
would undoubtedly seek to play a role in the tremendous expansion of air trans- 
portation which was expected to take place in the postwar era, and that such 
of these carriers which satisfied the extremely liberal standards of public con- 
venience and necessity, already referred to, would be authorized to start in the 
airline business. 

“In this development and expansion which is certain to take place, new car- 
riers with fresh enterprise and capital will undoubtedly seek to play a prominent 
part. One of the mandates of the Board is to promote competition to the extent 
necessary to assure the sound development of an air-transportation system. Such 
of these new carriers as meet the statutory requirements of being ‘fit, willing 
and able,’ and who can best serve the public need, will, by authority and encour- 
agement of the Board find their place in the air-transportation system, if the 
services they seek to perform are required by the public convenience and 
necessity.” 


7 “Resolved, That the Civil Aeronautics Board be requested, if not inconsistent with the 
public interest, to report to the Senate of the United States at the earliest possible date 
what, if any. steps it has taken since 1938 to see that a great many more transport aircraft 
were built and in service, whether the air-transport industry has been, since that date, 
and is finoncial'y able to undertake expansion far beyond its present extent, and what 
steps the Boord contemnlates taking to see to it that the air-transnort industry is able to 
and will develon in the future at the maximum possible rate (including the steps the Board 
contemplates taking with respect to the issuance, under section 401 of the Civil Aeronau- 
tics Act of 1938. of certificates of air carriers who were not engaged in air transportation 
on the date of enactment of such Act)” (S. Res. No. 228, 77th Cong., 2d sess. (1942)). 

8 Letter from Chairman of Civil Aeronautics Board transmitting. in response to S. Res. 
No. 228. a Revort on Transport Aircraft Production, S. Doc. 206, 77th Cong., 2d sess., pts. 
1 and 2 (1942). 

‘1 Totter from Chairman of Civil Aeronautics Board transmitting. in response to S. Res. 
ra Soe. 8 Report on Transport Aircraft Production, 8S. Doc. 206, 77th Cong., 2d sess. 
pt. 1, p. 2. 

_ * Letter from Chairman of Civil Aeronautics Board transmitting, in response to S. Res. 
No. 228, a Renort on Transport Aircraft Production, S. Doc. 206, 77th Cong., 2d sess., 
pts. 1 and 2 (1942). p. 2. 

83 Letter from Chairman of Civil Aeronautics Board transmitting. in response to S. Res. 
No. 228, a Report on Transport Aircraft Production, 8S. Doc. 206, 77th Cong., 2d sess. 
pts. 1 and 2 (1942), p. 18 

8 Letter from Chairman of Civil Aeronautics Board transmitting, in response to S. Res. 
No. 228, a Report on Transport Aircraft Production, S. Doc. 206, 77th Cong., 2d sess. 
pts. 1 and 2 (1942), p. 14. : : 

8° Letter from Chairman of Civil Aeronautics Board transmitting, in response to S. Res. 
No. 228, a Report on Transport Aircraft Production, 8S. Doc. 206, 77th Cong., 2d sess. 
pts. 1 and 2 (1942), p. 15. 
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The Board, in short, reaffirmed its responsibilities under the act to exercise 
daring and imagination in encouraging the development of air commerce and in 
fostering the entry of new carriers into a vastly expanding air-transportation 
system, just as the Congress had intended it should in hearings and debates with 
respect to the act, and in the provisions of the act itself. 

The Board was subsequently to adopt policies which are conspicuously incon- 
sistent with the assurances it had given to the United States Senate.” 


THE JOHNSON HEARINGS 


It is not the purpose of this memorandum to detail testimony with respect to 
the nonscheduled airlines which was presented in the Johnson hearings held 
before the Senate Interstate and Foreign Commerce Committee in 1951. The 
Senate committee was impressed with the contributions which the nonscheduled 
airlines were making to air transportation and distressed with the Board’s an- 
nounced policy for eliminating them. In a letter to the then Board Chairman 
Joseph J. O’Connell, Senator Edwin C. Johnson stated: 

“Representative Robert Crosser, chairman of the House Interstate and Foreign 
Commerce Committee, joins me in urging that you find a way of preserving the 
essential large irregular air carriers until their value as a part of the air reserve 
and as a yardstick of efficiency can be considered in an orderly manner, by not 
allowing them to be put out of business until your Board’s decision in the air- 
coach-certificate case,” ™ 

The response of the Chairman of the Civil Aeronautics Board took the form of 
a belated and curt refusal to consider the suggestions advanced by both the Senate 
and the House of Representatives.“ The Board reaffirmed its policies for elimi- 
nating the nonscheduled industry and stated that “* * * the fulfillment of our 
statutory responsibilities requires that we adhere to it.”” The United States 
Senate was later to conclude that the policy of eliminating the industry which 
the Board has so categorically reaffirmed was inconsistent with the Board's 
“* * * statutory responsibilities * * *.” 


THE SENATE SMALL BUSINESS COMMITTEE HEARINGS 


After several years’ experience in trying to achieve such an objective, the 
Board, in 1951, was finally able to devise a regulation ® which is believed would 
bring about, and which undoubtedly would have brought about, the prompt 
elimination of the entire nonscheduled airline industry. The Senate Small Busi- 
ness Committee intervened at this point and held hearings on the policy of the 
Board toward the nonscheduled airlines. After hearings, the Senate Small Busi- 
ness Committee, in July of 1951, issued a report on the role of irregular airlines “ 
in which it assessed the Board’s policy. 


86 One example is the Transcontinental Coach case (Docket 3397 et al., Order Ser. No. 
5840, Nov. 7, 1951), in which the nonsked applicants proved public need to the extent of 
some 400,000 actual passengers previously carried by nonskeds and a likely immediate 
future approximately double that amount of traffic. In order to deny these applicants, 
the Board created an entirely new doctrine. The traffic was so great that the applicants 
could not be denied on any doctrine previously used by the Board. The Board concluded 
that the existing carriers could handle the traffic if they would sufficiently expand their 
services and stated : . 

“We shall expect, and require, certificated carriers to expand and develop air coach 
service, subject to appropriate Board regulations and, where necessary to accomplish that 
end. we will exercise our statutory power to compel reductions [fin fares].” 

% Letter, dated April 22, 1949, to Hon. Joseph J. O’Connell, Jr., Chairman, Civil Aero- 
nautics Board, from Senator Ed C. Johnson, Senate Interstate and Foreign Commerce Com- 
mittee, hearings on S. Res. 50 before the Senate Committee on Interstate and Foreign 
Commerce, pt. 1, 8lst Cong., Ist sess. (1949), p. 512. It is this case, properly known 
as the Transcontinental Coach Type Service case, that is referred to in footnote 86 in 
which the Board was compelled to adopt an entirely new doctrine in order to deny all 
honsked applicants any operating authority whatever. 

8 Letter, dated June 1, 1949, to Hon. Edwin C. Johnson. chairman, Senate Committee on 
Interstate and Foreign Commerce, hearings on S. Res. 50 before the Senate Committee on 
Interstate and Foreign Commerce, pt. 1, 81st Cong., 1st sess. (1949), p. 512. 

* Letter, dated June 1, 1949, te Hon. Edwin C. Johnson, chairman, Senate Committee on 
Interstate and Foreign Commerce, hearings on S. Res. 50 before the Senate Committee on 
Interstate and Foreign Commerce, pt. 1, 81st Cong., 1st sess. (1949), p. 512. 

° Civil Aeronautics Board, Economic Regulation, pt. 291, amendment No. 1, Ser. Order 
ER-159 (adopted March 2, 1951). 

*™ Report on the Role of Irregular Airlines in United States Air Transportation Industry, 
Rept. No. 540, Select Committee on Small Business, U. S. Senate, 82d Cong., 1st sess. (1951). 
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In its report, the committee concluded : 

“Beginning in 1948 the Board apparently commenced a program of strict en- 
forcement of the exemption regulation, resorting to suspension orders without 
hearings, court injunctions, and proceedings to revoke letters of registration. It 
appears from testimony that the certificated carriers took an active interest in 
these efforts to eliminate the nonscheduled air carriers, and at least one of them 
instituted injunction proceedings on its own behalf, aided by the Board, against 
certain ‘nonskeds.’ ” ” 

The committee also concluded that the Board’s policy was in direct contradic- 
tion to the policies of the Civil Aeronautics Act: 

“At no time does the record show that the Board appreciated the benefits in- 
herent in the new development. Nor is there any evidence of an effort on the 
part of the Board to solve this problem and adopt a policy which would result 
in the utilization of these new benefits. Instead, probably because of a natural 
tendency to aline its views with those of the certificated industry, the Board in 
1948 launched its present policy of opposition to the nonscheduled industry—a 
policy which, carried to completion, would eliminate this new segment of air 
transportation. This policy was neither enunciated nor adopted until the services 
performed by the nonscheduled industry had gained wide public acceptance and 
had established the pattern for a low-cost coach-type of air travel. 

“Furthermore, the policy appears to be in direct contradiction to the basic 
statement of Board responsibility as set forth in the Civil Aeronautics Act of 
1938 which contemplates the Board as an agency which actively fosters the de- 
velopment and expansion of air transportation.” Finally, the Committee made 
the following recommendations for immediate action and consideration by 
the Board: 

“1, IMMEDIATE STEPS 


“For the immediate future the Board should : 

“A. Rescind its present regulation limiting ‘nonskeds’ to 3 round-trip flights and 
8 round-trip flights. 

“B. Issue a temporary regulation permitting the ‘nonskeds’ to fly sufficient 
flights to allow profitable operations. As pointed out earlier in this report, 
witnesses before the committee testified that 14 to 15 flights a month between des- 
ignated points would be a bare minimum to justify continued operations by most 
of the lines. Rather than recommend any specific limitation of the number of 
flights, the committee prefers to urge the Board to take a realistic and positive 
approach to air transportation and permit the ‘nonskeds’ to operate in a manner 
that will not jeopardize their economic strength. 

“C. Issue a regulation which would establish a procedure for existing and new 
irregular carriers to file for permanent authority to operate an unsubsidized 
second-class or coach-type route service without regard to regularity, but limited 
as to the total allowable flights. The Committee envisions that these carriers 
would operate on a far larger scale than the negligible operations of the hand- 
ful of ‘nonskeds’ to which the Board has thus far granted individual exemptions. 
It seems obvious to the committee that some consolidation should take place 
among the present 55 irregular carriers and the Board should encourage joint 
applications by 2 or more existing carriers. 

“In selecting carriers, the Board should not consider the matter of past viola- 
tions of section 292.1 which resulted from greater regularity or frequency than 
may have been considered allowable at that time. Your Committee believes 
that the record of the Board in this matter has been confused and devious. Your 
Committee does not want to imply any approval of violations of regulations. 
But it finds itself in strong disagreement with the Board’s admitted policy of 
banishing all large irregulars on the grounds that they are ‘willful violators’ of 
a regulation that seems clearly unreasonable. 


“2. ALASKA 


“The Board should act promptly to relieve the hardships it is imposing on 
Alaska through its restriction of flights from the United States. The Board 


*2 Report on the Role of Irregular Airlines in United States Air Transportation Industry, 

“i. a —_ Select Committee on Small Business, U. 8S, Senate, 82d Cong., ist sees. 
» PD. oO. 

*? Report on the Role of Irregular Airlines in United States Air Transportation Industry, 

nepeay y + Ni Select Committee on Small Business, U. S. Senate, 82d Cong., 1st sess. 
» D. . 
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should reeognize the special need for cargo transportation to Alaska and the lack 
of alternative forms of low-cost passenger service.”™ The primary issue before 
this committee is the extent to which the Board has given effect to the recom- 
mendations of this Committee. 


* Report on the Role of Irregular Airlines in United tates Air weenie Industry, 
newt. No. 540, Select Committee on Small Business, U. S. Senate, 8 


; + d Cong., ist sess. 
» DP 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
(Airlines) 


WEDNESDAY, MARCH 14, 1956 


House oF REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE J UDICTARY, 
Washington, D.C. 
The subcommittee met, pursuant to recess, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 
Present : Representatives Celler (chairman), Rodino, Rogers, Quig- 
ley, Keating, McCulloch, and Scott. 
Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 
The Cuatrman. The subcommittee will come to order. 
We will resume with the testimony of the Commissioners Rizley 
and Adams; I understand Commissioner Denny is also here. 


First, I want to state the followi ing: The committee and Chair are 
B. 


very grateful to the staff of the C 
nestly with the committee. 

And I want also to pay a compliment to Mr. Kreger, who is the CAB 
liaison officer, and to Commissioner Rizley who have been very cooper- 
ative with this committee. 

And to you, Chairman Rizley, I want to state that in the 1 year of 
your chairmanship, you have brought to the CAB a most refreshing 
outlook. You have fought for additional competition among the 12 
scheduled trunkline carriers. You have brought increased services 
to many cities which were theretofore served by < one carrier. I believe 
as a result of your efforts a competitive air service between 44 of the 50 
top pairs of cities has been accomplished. 

Commissioner Adams, you, in the years you have been on the Board, 
have waged a good fight for increased competition. 

I could not “let the occasion go by without mentioning those few 
words of compliment. 

Commissioner Rizley, the staff of the CAB has provided the sub- 
committee with a list of all applications by new carriers for do- 
mestic trunkline service from 1948 to the present time. I shall place 
that list in the record. 

This list shows that from 1948 to 1955, 164 new carriers applied for 
domestic trunkline service; 38 were denied; 126 either were dismissed 
for lack of prosecution or withdrawn. But none was granted. 

(The list is as follows :) 


They have cooperated ear- 
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APPLICATIONS OF NONCERTIFICATED CARRIERS FOR TRUNKLINE SERVICE 


(PASSENGERS AND PROPERTY) 
DENIED 


1949 


American Air Export & Import Co. : 
Docket No. 3049—Tour service, continental United States. 
Docket No. 3050—Tour service, United States-foreign. 
Pacific Air Lines: 
Docket No. 2267—Los Angeles—San Francisco via Reno, etc. 


1948 


Atlantic Airlines, Inc.: 

Docket No. 1945—Washington—New Orleans. 
Matson Navigation Co.: 

Docket No. 2537—Seattle, Takoma, Portland to Honolulu. 
Transocean Air Lines, Inc. : 

Docket No. 2785—Seattle, Portland—Honolulu. 


1947 


Duluth Airlines: 

Docket No. 1602—-Chicago—Milwaukee—Minneapolis. 
Great Northern Airlines : 

Docket No. 1811—Chicago-Seattle. 
Waterman Steamship Corp. : 

Docket No. 2405—New Orleans—San Juan. 


1946 


American South African Line, Inc. : 

Docket No. 1597—New York-—Capetown, South Africa. 
Atlantic Gulf & West Indies Steamship Lines: 

Docket No. 759—New York-San Juan; New York—Mexico City. 
Grace Line, Inc.: 

Docket No. 1166—New York—Venezuela, etc. 
Moore-McCormack Lines, Inc. : 

Docket No. 1160—New York-Buenos Aires. 
Seas Shipping Co., Inc. : 

Docket No. 1946—New York—Capetown, South Africa. 
U.N. Airships, Inc. : 

Docket No. 1632—Washington—Calcutta via Capetown. 

Docket No. 1634—Washington-Brisbane, Australia. 
Waterman Airline, Inc.: 

Docket No, 525—New Orleans—San Juan. 


1945 


Moore-McCormack Lines, Inc. : 

Docket No. 1517—New York-Basra, Iraq. 
Trans-Oceanic Air Lines, Inc. : 

Docket No. 1493—United States—Moscow, Russia, etc. 
U.N. Airships, Inc. : 

Docket No. 1600—Washington—Moscow, etc. 
U. 8S. Midnight Sun Air Lines, Inc. : 

Docket No. 1876—New York-—Moscow, etc. 


1944 


Seaboard Airways, Inc.: 
Docket No. 485—Boston-—Miami 
Docket No. 697—New York—Boston 
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1943 
None. 

1942 
None. 

1941 


Dixie Airlines, Inc. : 

Docket No. 313—Atlanta, Ga.—Pittsburgh, Pa. 
Kansas City Southern Transport Co.: 

Docket No. 251—Kansas City-New Orleans 
Southern Air Lines, Inc.: 

Docket No. 272—Atlanta, Ga.—Cincinnati, Ohio 


1940 


Trans-Southern Airlines, Inc. : 
Docket No. 12-401-B-1—Amarillo, Tex.—Atlanta, Ga. 





DISMISSED 


(Either withdrawn—or dismissed for lack of prosecution) 


1949 


American Air Transport and Flight School : 
Docket No. 3428—New York-San Juan; lack of prosecution 
Arrow Airways Inc.: 
Docket No. 3783—Los Angeles—New York; lack of prosecution 
Herman O. Anderson et al.: 
Docket No. 2265—Minot, N. Dak.—Minneapolis-St. Paul; lack of prosecution 
Modern Air Transport : 
Docket No. 3485—New York-—San Juan; lack of prosecution 
Nats Air Transportation Service: 
Docket No. 2401—Oakland, Calif.-_Newark, N. J.; lack of prosecution 
Pacific International Airways: 
Docket No. 3348—Seattle-New Orleans; lack of prosecution 
Docket No. 3349—Los Angeles-New Orleans; lack of prosecution 
Peninsular Air Transport: 
Docket No. 2819—Miami-—Los Angeles ; lack of prosecution 
Ryan School of Aeronautics: 
Docket No. 1475—Los Angeles—Honolulu (denied May 1946; reopened; dis- 
missed, February 18, 1949) ; lack of prosecution 
Trans-Caribbean Air Cargo Lines, Inc.: 
Docket No. 3735—Boston—Los Angeles ; lack of prosecution 
Viking Air Lines, doing business as Aero Van Express: 
Docket No. 3355—San Francisco—-New Orleans 
Docket No. 3381—San Francisco—-Newark 


1948 

Samuel Z. Cordon: 

Docket No. 2618—Cleveland-St. Louis; lack of prosecution 
Consumers Air Freight Corp. : 

Docket No. 2703—Chicago—Brownsville, Tex.; lack of prosecution. 
Continental Sky Van, Inc. : 

Docket No. 2395—San Francisco—Oakland—New York ; lack of prosecution, 

Docket No. 2464—Seattle/Tacoma-San Francisco; lack of prosecution. 
Des Moines Gulf Airways: 

Docket No. 2011—Sioux City, Iowa—Houston, Tex.; lack of prosecution. 
Federal Airlines Co. : 

Docket No, 21883—Amarillo, Tex.—-Minot, N. Dak.; withdrawn. 

Docket No. 2184—Minot, N. Dak.-Winnipeg, Canada; withdrawn. 

Docket No. 2204—Chicago—New York ; withdrawn. 

Docket No. 2205—Sioux City—Chicago ; withdrawn. 
John W. Foreman: 

Docket No. 1303—Chicago-San Francisco—Seattle ; lack of prosecution. 
Globair, Inc. : 

Docket No. 2427—Cincinnati-Washington ; lack of prosecution. 
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1948 

Great Cross Airlines, Inc. : 

Docket No. 2025—Gaiveston, Tex.-Denver, Colo.; lack of prosecution. 
Inter-City Air Lines, Inc. : 

Docket No. 2484—St. Louis—Chicago; lack of prosecution. 
James B. Maguire: 

Docket No. 1960—Savannah, Ga.—Philadelphia, Pa. ; lack of prosecution. 
National Air Cargo Corp.: 

Docket No. 2371—Los Angeles—New York ; lack of prosecution. 
New England Central Airways System, Inc. : 

Docket No. 2232—Boston—Washington ; lack of prosecution. 
The Oceanic Steamship Co. : 

Docket No. 1712—San Francisco—Australia via Hawaii, lack of prosecution. 
Pacific National Airline, Inc. : 

Docket No. 2406—San Francisco-Seattle ; lack of prosecution. 
Prairie Airways, Inc. : 

Docket No. 1347—Seattle—Miami; withdrawn. 
John B. Sutton, Jr.: 

Docket No. 1656—Pittsburgh-New York—Atlantic City ; lack of prosecution. 
Trans-Marine Airlines, Inc. : 

Docket No. 2003—Rochester, New York-—Chicago ; withdrawn. 

Docket No. 2171—New York-—Miami ; withdrawn. 
Universal Airline, Inc. : 

Docket No, 2445—Miami-New York ; lack of prosecution. 
Veterans Air Express Co. : 

Docket No. 2244—Buffalo—Miami ; Buffalo—Seattle ; withdrawn. 

Docket No. 2412—Newark—London-—Moscow ; withdrawn. 


1947 

Mason-Dixon Airlines, Inc. : 

Docket No. 2354—Norfolk, Va.—Detroit, Mich. ; withdrawn. 
Nevada Airways, Inc. : 

Docket No. 2892—Salt Lake City-San Diego; withdrawn. 
Pacific Air Lines: 

Docket No. 2268—Los Angeles-Seattle ; withdrawn. 

Docket No. 2320—Los Angeles—Shanghai, China ; withdrawn. 

Docket No. 2321—Los Angeles—Mexico City ; withdrawn. 

Docket No. 2322—Seattle-Tokyo, Japan; withdrawn. 

Docket No. 2338—-San Francisco—New Orleans; withdrawn. 

Docket No. 23839—Los Angeles—New Orleans; withdrawn. 
Southwestern Air Lines, Inc. : 

Docket No. 805—Houston, Tex.—St. Louis, Mo. ; withdrawn. 
Wm. H. Towle: 

Docket No. 1911—St. John, New Brunswick-New York; lack of prosecution. 


1946 

William Beatus: 

Docket No. 2292—San Diego-El Paso; withdrawn 
Colorado Airways: 

Docket No. 1079—Durango, Colo.—Los Angeles; withdrawn 
John W. Foreman: 

Docket No. 1274—Idaho Falls-Spokane ; withdrawn 
Grant W. Madsen: 

Docket No. 2172—Long Beach, Calif. Paso; withdrawn 

Docket No. 2173—Long Beach—Albuquerque ; withdrawn 
North Coast Airlines, Ine. : 

Docket No. 2214—Chicago-Seattle ; withdrawn 
Lucius S. Smith: 

Docket No. 1719—Los Angeles—Albuquerque ; withdrawn 

Docket No. 2293—Los Angeles—El Paso; withdrawn 
The Texas-New Mexico Airlines: 

Docket No. 2213—El Paso-Albuquerque—Los Angeles ; withdrawn 
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1945 

American President Lines, Ltd. : 

Docket No. 1581—San Francisco—Calcutta, India ; withdrawn 
Francis L. Duncan: 

Docket No. 1641—Seattle-Anchorage ; withdrawn 
Mid Southern Air Lines, Inc.: 

Docket No. 2079—Oklahoma City—New Orleans; withdrawn 
Olson Steamship & Navigation Co. : 

Docket No. 1570—Los Angeles-San Francisco—Calcutta ; lack of prosecution 
Prairie Airways: 

Docket No. 1633—Great Falls, Mont.-Nome, Alaska ; lack of prosecution 
U.N. Airships, Inc. : 

Docket No. 1306—Washington, D. C.—Buenos Aires; withdrawn 


1944 

Edward G. Bern: 

Docket No. 1112—Washington-—Dublin, Hire ; withdrawn. 
Kansas City Southern Transport Co. : 

Docket No. 659—Kansas City-New Orleans—Dallas ; withdrawn. 
New York and Bermudian Air Line: 

Docket No. 148—Newark-Bermuda ; lack of prosecution. 
Ryan School of Aeronautics: 

Docket No. 1368—Los Angeles—Calcutta, India ; withdrawn. 

Docket No. 1369—Los Angeles-Habana, Cuba; withdrawn. 
Seaboard Airways, Inc. : 

Docket No. 1269—Miami-Chicago-Detroit ; withdrawn. 
United Fruit Co. : 

Docket No. 1148—New Orleans—Mexico, etc. ; withdrawn. 
Lawrence N. Van Ryn: 

Docket No. 1386—Detroit—London ; withdrawn. 


1943 
None. 

1942 
None. 

1941 
None. 

1940 


Missouri Central Airlines, Inc. : 
Docket 11-401—B-1—St. Louis—Washington ; withdrawn. 


1939 
Missouri Central Airlines, Inc. : 
Docket 11-401-B-2—Birmingham-Chicago; withdrawn. 
Docket 11-401-B-3—Memphis—Kansas City ; withdrawn. 
Docket 11-401-—B-4—Houston-Louisville ; withdrawn. 


DENIED 


1955 

Aero Finance Corp. : 

Docket No. 6013—Tulsa—New York 
North American Airlines et al. : 

Docket No. 6220—New York—Chicago 

Docket No. 6254—Los Angeles/San Francisco—Chicago 

Docket No. 6835—Oklahoma City—New York 
Transocean Air Lines, Inc. : 

Docket No. 5843—Los Angeles—Hawaii 


1954 
None. 

1953 
None. 

1952 


None. 
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1951 


Mount McKinley Airways: 


Peni 


Docket No. 2542—Seattle—Anchorage 
nsular Air Transport, Inc. : 
Docket No. 3488—United States—Puerto Rico 


Trans Caribbean Airways, Inc.: 


Wor 


Docket No. 3189—New York—Puerto Rico 
ld Airways, Inc.: 
Docket No. 3441—United States—Puerto Rico 


1950 


Matson Navigation Co.: 


Paci 


Docket No. 1065—United States—Hawaili 
fic Overseas Airlines Corp. : 
Docket No. 2448—United States—Hawaii 
DISMISSED 
(Hither withdrawn or dismissed for lack of prosecution ) 


1955 


American Air Transport, Inc.: 


Air 


Docket No. 3721—Boston-—Miami 
America, Inc. : 
Docket No. 3882—New York—Miami 


Air Cargo Express, Inc. : 


Docket No. 5835—Seattle-New York 


Airline Transport Carriers, Inc. : 


Docket No. 5589—Los Angeles—Hawaii 


Air Transport Associates, Inc.;: 


Docket No, 5833—Seattle-New York 


Continental Charters, Inc.: 


Docket No. 5119—Miami-—Detroit 


Modern Air Transport, Inc. : 


Docket No. 3831—Boston—Miami 


Peninsular Air Transport, Inc. : 


Docket 3746—New York-Miami 


Sourdough Air Transport: 


Docket No. 5836—Seattle-New York 


Twentieth Century Air Lines, Inc.: 


Docket No. 2482—Charlotte, N. C.-Chicago, IL 


1954 


Air Cargo Express, Inc. : 


Docket No. 5834—Portland/Seattle-Alaska 


Golden North Airways: 


Docket No. 4312—Portland-Fairbanks, Alaska 


Mercury Airlines, Inc. : 


Docket No. 2426—Detroit-Miami 


Totem Air Service: 


Air 


Docket No. 3689—Seattle-Sitka, Alaska 


1953 
Transport Associates, Inc: 
Docket No. 5845—United States—Alaska 
Docket No. 5846—United States—Honolulu 
Docket No. 5847—United States—Australia 


Alaska Transportation Co. : 


Docket No. 2927—United States-Alaska 


General Airways, Inc. : 


Docket No. 5837—Seattle—Alaska 


Overseas National Airways: 


Pac 


Docket No. 5434—-United States—Tokyo, etc. 
ific Overseas Airlines Corp. : 

Docket No. 5901—San Francisco—Honolulu 
Docket No. 5902—United States—Asia 
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1953 

Robin Airlines, Inc. : 

Docket No. 5858—New York-California, ete. 

Docket No. 5360—United States-Foreign countries. 
Sourdough Air Transport: 

Docket No. 58839—United States—Alaska 
Strato-Freight, Inc. : 

Docket No. 53850—New York—California, ete. 

Docket No. 5352—United States—Foreign countries 


1952 
None. 
1951 

Economy Airways, Inc.: 

Docket No. 3885-—New York—Miami 
Interstate Air Transport Co. : 

Docket No. 4828—Minneapolis—New Orleans 
Northern Airlines, Inc.: 

Docket No. 2428—Seattle—-Alaska 
Overseas National Airways: 

Docket No. 5046—Boston—Havana 
Pacific International Airways: 

Docket No. 3354—Los Angeles—China, etc. 
Strato-Freight, Inc. : 

Docket No. 3619—New York-—Los Angeles 
Trans-Air Hawaii: 

Docket No. 4798—Honolulu-Samoa 
Universal Airline, Inc. : 

Docket No. 2469—San Juan—Miami 
Oniversal Airline of Puerto Rico: 

Docket No, 2473—San Juan—New York 
Winged America Airlines : 

Docket No. 3106—New York-—Nassau 


1950 

Airline Transport Carriers, Inc.: 

Docket No. 3998—Oakland, Calif—New York 
American Air Export & Import Co. (later certiticated) : 

Docket No. 2471—Quebec-Miami 

Docket No. 2472—Buffalo—Miami 

Docket No. 3131—New York-San Juan 
Arrow Airways, Inc.: 


Docket No. 3886—New York-Miami; San Diego-Seattle 


Associated Airways, Inc.: 

Docket No. 37483—Los Angeles—-New York 
Economy Airways, Inc.: 

Docket No. 8651—Los Angeles—New York 
Los Angeles Air Service: 

Docket No. 3760—Los Angeles—New York 
Modern Air Transport, Inc. : 

Docket No. 3829—Los Angeles-New York 
Pacific International Airways: 

Docket No. 3359—Los Angeles—Seattle 

Docket No. 3625—Seattle-Fresno 
Robin Airlines, Inc. : 

Docket No. 3738—Los Angeles—New York 
Standard Air Lines, Inc. : 

Docket No. 3429—Los Angeles—New York 
Twentieth Century Airlines, Inc. : 

Docket No. 2795—Charlotte, N. C.—Chicago, Ill. 

Docket No. 83716—Los Angeles—New York 
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The Cuarrman. Commissioner Denny, when did you become a Com- 


missioner of the CAB. 
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TESTIMONY OF COMMISSIONER ROSS RIZLEY, CHAIRMAN; COM- 
MISSIONER JOSEPH ADAMS; AND COMMISSIONER HARMAR 
DENNY; ALSO, IRVING ROTH, CIVIL AERONAUTICS BOARD 


Mr. Denny. It will be 3 years next April 7. 

The CHarrmMan. When you assumed duties as a member of the 
Board, the Board’s general passenger fare investigation was then pend- 
So it not? ; 

r. Denny. Yes, sir; it was the 2 to 2 vote when I came on the 
Board. 

The Cuarrman. And I take it that this was a formal proceeding 
before the Board ? 

Mr. Denny. I understand that it was. It had already been started, 
I believe, and there was discussion that came up. 

The Cuatrman. Is it not a fact that this was an extremely im- 
ortant proceeding, not only from the standpoint of the scheduled air- 
ines, but from the standpoint of airline passengers ? 

Mr. Denny. Oh, yes; there is no doubt about that. 

The Cuarrman. Is it not correct that one of the purposes of this in- 
vestigation was to determine whether the existing general domestic 
fare level was or was not unjust or unreasonable? 

Mr. Denny. Yes; that was one of the purposes. 

The CuarrmMan. Was not another purpose to ascertain whether the 
dollar per ticket increase in 1952 was or was not just and reasonable? 

Mr. Denny. I don’t specifically remember whether that was an is- 
sue in the case but I presume that it was. 

The Cuarrman. Is it a fact that the Board has no standards limit- 
ing scheduled airlines to a fair rate of return ? 

Mr. Denny. I couldn’t quite understand—— 

The Cuarrman. Is it not correct that the Board has no standards 
limiting scheduled airlines to a fair rate of return ? 

Mr. Denny. No, sir. I don’t think we have ever wanted a fixed 
standard because it is within our discretion to determine in each in- 
dividual case what that standard should be. I think it would be a very 
great mistake for us to give up that discretion. 

The Cuatrman. Do you have a standard—or do you handle this on 
a case by case basis? 

Mr. Denny. We do it normally on a case by case basis. We have 
worked out over a period of years a certain standard that within cer- 
tain limits—yes. 

The Cuarrman. Has that been published in any way? 

Mr. Denny. I know it has been discussed many times. I think it 
has come out in many of our opinions; yes, sir. 

The Cuarrman. Is it just an understanding or is it a definite—— 

Mr. Denny. It has been expressed in our opinions. 

The Cuarrman. Has that been reduced to writing? Have you got 
a copy of it? 

Mr. Denny. No; I haven’t but I am sure Mr. Roth can give us that 
information. 

Mr. Rorn. It is my understanding, Mr. Chairman, that there are no 
specific rate decisions by the CAB in formal rate proceedings involving 
passenger fares in which the specific mathematical rate of return is 
spelled out. 
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It is spelled out for the domestic carriers in the various proceedings 
involving the determination of service mail rates to be paid by the 
Postmaster General for the transportation of mail without subsidy. 

The Cuarrman. But only in service mail rates? 

Mr. Rorn. Yes,sir. I do not recall from memory any. 

The Cuarrman. I might refresh your recollection. On page 141 
of the proceedings here, the question was asked you by Counsel, Mr. 
Maletz: 


Has the staff completed any study to set up a yardstick for a fair rate of 
return? 

Mr. Rornu. No, sir. 

The CHAIRMAN. Has the staff as yet completed a study indicating whether or 
not the dollar a ticket increase was or was not just and reasonable? 

Mr. Rorn. No, sir. 

The CHAIRMAN. Has the staff completed a study to determine whether or not 
the airlines should be required to establish an equalization reserve for future 
lean years: 

Mr. RoruH. No, sir. 


The CHAIRMAN. Would you care to supply this committee with the results of 
your studies to date? 


Mr. Roru. I will be glad to do so. 


Do you want to change that testimony in any way ? 

Mr. Roru. It might be that perhaps the testimony should be ex- 
panded somewhat to clarify what the Board has actually done and 
what the Board staff has actually done, although I think the previous 
testimony is correct, but it may not be the complete story. 

The Cuarrman. I will read you further. 

Mr. Matetz. Mr. Roth, the question is in two parts, really. First, has the 
Board issued any regulation or prescribed standards fixing a ceiling on the 
general level of rates in accordance with the statutory mandates? 

Mr. Rorn. No. I know of no such regulation or specific mathematical standard. 


Mr. Maerz. Has the Board established any policy whatsoever to limit trunk- 
lines, domestic passenger trunklines to a fair return? 


Mr. Rorn. I think literally, no, although the general philosophy of the Board 
is spelled out in the opinion that you read. 

Mr. Rorn. To amplify slightly, the industry, I believe in June 1954, 
requested authorization of the CAB to hold discussions among the 
domestic air carriers with the objective of increasing their revenues 
presumably by raising fares. 

As the record of this hearing will show, the Board denied that re- 

quest. I think that in the denial was a conclusion of the Board that 
the existing rate level and the existing earnings level was not in- 
adequate. 
_ In other words, the implication in some of the questions that there 
is no ceiling might convey the wrong impression that the carriers 
can raise fares any time they want in view of the implication that 
there is no ceiling. 

I think that the collective actions of the Board on a case-by-case 
basis, that Colonel Denny referred to, is an indication that the Board 
without expressing in any formal decision a mathematical ceiling on 
the reasonable earnings level of the carriers has not permitted the car- 
riers to raise fares either on an individual basis or on a collective-action 
basis through joint discussions, since the dismissal of the general fare 
investigation in May 1953. 
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It seems to me that the Board’s firmness in adhering to the hold-the- 
line policy indicates that the Board intended to carry through with 
that policy and not permit fare increases in spite of allegations by the 
industry that their earnings level was declining to unsatisfactory levels 
from their standpoint. - 

The Cuarmman. But there is no regulation limiting airlines to a 
specific rate of return ? 

Mr. Rorn. In terms of regulations, I do not think the way the Civil 
Aeronautics Act is constructed, although I am not a lawyer, that there 
would be any feasible means of setting up a regulation. 

In other words, the act contemplates that in the domestic field the 
air carriers will take the initiative on the establishment of passenger 
fares by the filing of a tariff. The CAB has the opportunity in the 
domestic field to suspend any tariff that it has reason to believe is 
unreasonable, unjust, or unduly discriminatory. 

The Cuarrman. At that point, does the Board apply any standards 
that are published ? 

Mr. Rorn. Well, again I think in part it depends on what you mean 
by “standards.” It is my personal opinion that the Board 

The CuarrMan. Reasonable rate of return. In the case of subsi- 
dized airlines, you do have a standard. You say rate of return shall 
not go above 8 percent. 

Mr. Roru. Well, perhaps I can speak best for myself rather than 
for five members of the CAB who change from year to year and who 
are not always unanimous on this subject. The Board’s staff certainly 
operates under the theory that 8 percent is a reasonable rate of return 
over a sustained period and I certainly know of no case or any other 
indication by the Board that the collective members of the CAB have 
at any time affirmatively disagreed with the 8 percent standard. 

I think the problem that the Board majority was trying to deal 
with in the general fare investigation was the question not merely 
whether 8 percent is a correct rate of return or not, but rather over 
what period do you look at to determine whether the carriers earnings 
are reasonable and whether the fare level is reasonable. 

The Cuarrman. But you do consider when the line is subsidized that 
8 percent is reasonable ? 

Mr. Rorn. Well, speaking for the Board’s staff, we have used 8 
percent as a benchmark as to the reasonableness of passenger and 
freight rates and mail rates, as well as in subsidy cases. 

The Cuamman. But in other cases you do not have any such ceiling 
at all and you do not have any standards? 

Mr. Rorn. No, I wouldn’t put it that way. Again, I may be speak- 
ing more for the staff than for the Board but we view that 8 percent 
as the standard and the Board has not disagreed at any time with the 
8 percent standard, but rather has said that “You must look at a 
sustained period to decide whether the carriers earnings are exceeding 
that standard or not.” 

In the general fare investigation dismissal decision, the Board 
pointed out that from 1938 to the fall of 1952, the period for which 
we had reported experience, the carriers reported earnings averaged, 
I believe, 8.3 percent. 

In the postwar years the carriers had had several loss years and 
then had in the most recent years preceding the dismissal of the investi- 
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gation, earnings far in excess of 8 percent, which the Board’s own 
opinion said would clearly have to be regarded as excessive by any 
normal public utility ratemaking standard. 

The CHarrMan. ere did that appear ? 

Mr. Roru. That is in the decision of the Board. I can read it to 

ou. 
. The CuatrMan. Put it in the record. 

Mr. Roru. I think it is already in the record. 

The Cuarrman. Youareright. It isin the record now. 

Mr. Keatine. Is that the decision in the general ratemaking case? 

Mr. Roru. It is the decision of the Board on the dismissal of the 
pen fare investigation, decided by the Board, May 14, 1953, Order 
E-7376. 

I think that the opinion of the majority of the Board that we are 
referring to, which, incidentally, was a 3 to 2 decision of the Board— 
I read the language of that opinion to mean that the majority of the 
Board, in fact, the entire Board, felt that the most recent earnings of 
12 percent or some such figure, well in excess of 10 percent, was clearly 
an excessive rate of return. And the Board’s opinion clearly so states 

What the Board said, the Board majority : 

The problem that we are dealing with here is how do we evaluate the loss 


years, 1946, 1947, and 1948, to balance those loss years against the years of 
excessive profits? 


The Board majority further stated that— 
If you are going to average reasonable earnings level— 
which I personally construte to mean 8 percent— 


you obviously must have earnings above the average of 8 percent in the good 

years to offset the depressed earnings years. Otherwise, it is mathematically 

oer to average 8 percent if you never get above 8 and sometimes you fall 
ow. 

The Cuarrman. At that point, did the Board state that there ought 
to be some standards by which there could be set aside reserves for the 
lean years? 

Mr. Rorn. Would you repeat the question ? 

The CuarrMan. Reserves for lean years—— 

Mr. Roru. I think I have the question, Mr. Chairman. The philos- 
ophy spelled out by the Board majority in the order dismissing the 
ec fare retaen definitely indicated that the carriers would 

expected by the Board to utilize the so-called excessive earnings in 
that current period to take care, first, of any deficiency in earnings in 
subsequent years, should you have a depressed earnings period in the 
later years to come. 

The Board further urged the carriers to experiment with additional 
expansion of coach service in what might perhaps be more marginal 
areas where the coach services would not be quite as profitable as on 
the long-haul, high density segments where for the most part they 
got started. 

The Carman. May I ask you this: In a minority opinion ex- 
pressed by Mr. Adams, there is the following: 


The investigation was meant to adduce facts upon which the Board would 
evolve a sound, well reasoned passenger fare policy. Such a policy as this the 
Board has never had and won’t have until a true investigation has been held. 


77632—57—1t. 1, vol. 2 
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Is that substantially correct ? 

a Keating. Are you asking whether the majority or minority is 
right ¢ 

Mr. Roru. I think you have correctly read from the dissent. 

_ The Cuarrman. I will ask you, Commissioner Denny, was Commis- 
sioner Adams correct when Ms said the Board had no policy as to 
passenger fares ? 

Mr. Denny. I agree with that, with the reservation as Mr. Roth has 
said, that it was not in actual figures. There is a policy; but we do 
not limit ourselves to an actual figure because we believe that it varies 
from time to time just as Mr. Roth has said. 

Mr. Keatine. Mr. Denny, if you had a mathematical formula, you 
would not have to have a board ? 

Mr. Denny. You would not have to have a board; no. 

The Cuarrman. Nobody is asking for a mathematical formula. We 
want a standard, some criteria by which you could judge. 

Mr. Denny. I think we have that standard. 

The Cuarrman. All of the other regulatory bodies have standards 
and they publish them, as for example the Federal Power Commission. 
The Interstate Commerce Commission promulgates rules in that 
regard, which indicate clearly standards and criteria. 

Mr. Roru. The way I view it, it isn’t simply a question of the Board 
not having 

The Cuatrman. I am asking the Commissioner. 

Mr. Rorn. Iam sorry. 

Mr. Denny. I think Mr. Roth has very clearly explained that in 
his remarks today and also in his previous testimony. I think it is 

retty clear that the Board has a standard. It is a flexible standard 
Sccmiags it cannot be bound down by a figure formula. 

The Cuarrman. In other words, you handle it on a case-by-case 
basis? 

Mr. Denny. Yes, sir. 

The Cuarrman. Is it also true, Commissioner Denny, that between 
1950 and 1955, domestic trunklines obtained a rate of return on their 
investment after taxes ranging from 10.6 to 14.9 percent? 

Mr. Denny. I believe that is right; yes, sir. 

The Carman. Was it not entirely possible that one result of the 
Board’s general fare investigation would have been to establish stand- 
ards limiting carriers to a specific rate of return on their investment? 

Mr. Denny. It would have been possible but I am not sure that it 
would have been a good thing at that time—at allsure. 

The Cuarrman. Now, if the carriers were in fact limited by the 
Board, say, to an 8 percent rate of return on investment after taxes as 
is true in the case of subsidies, do you know how much that would have 
saved the passengers annually ? 

Mr. Denny. I haven’t figured it ; no, sir. 

The Crarrman. Mr. Roth, do you know? 

Mr. Ror. I have made an extremely rough calculation of that, 
that would be subject to a considerable margin of error. 

The Cuarrman. We understand that. 

Mr. Rorn. I have taken the reported financial statements of the 
entire domestic trunkline industry for the 12 months ending June 30, 
1955, which are the latest figures previously furnished the committee, 
and on the basis of the reported figures the difference betwee the rate 
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of return realized by the carriers and 8 percent would represent the 
following: 

The difference in their profit after taxes we calculate to be approxi- 
mately $30 million. 

The Cuarmman. Is that per year? 

Mr. Rorn. It is for the fiscal year 1955, $30 million. 

Included in that figure is approximately $14,300,000 of capital gains 
on the sale of equipment. If you deduct the capital gains which in 
varying degrees fluctuate from year to year and in some years are 
absent—in recent years they have been substantial—if you deduct 
the capital gains and the related capital gains tax, that would be a 
deduction of approximately $10,700,000, and that would produce so- 
called excess earnings above 8 percent on a reported basis—8 percent 
on investment, after taxes on a reported basis, of $19 million. 

The Cuarrman, That is for the fiscal year 1955? 

Mr. Roru. That is correct. 

The CHarMan. Would not there be prior years, too—— 

Mr. Rorn. I only made the calculation—— 

The Cuarrman. For 1955? 

Mr. Rorn. For that particular period. I have a similar calcula- 
tion for the year ending September that is not radically different. 

Mr. Keatrne. In the years when they were losing money, have you 
calculated the amount that would have been required to bring them up 
to 8 percent ? 

Mr. Roru. No, sir; it is possible to make a rough calculation for any 
year the committee desires, but it takes a little bit of time. 

The CHarrman. Another result of this general fare investigation 
might have been the elimination of the extra $1 charge approved by 
the Board in 1952; would that not be correct ? 

Mr. Denny. It is quite possible. I was not there when that extra 
charge was made. 

The Cuarrman. Would you tell the committee, or can Mr. Roth 
tell the committee, how much additional] revenue the airlines have re- 
ceived from April 1952 to date, as the result of this $1 per ticket 
increase ? 

Mr. Denny. I think Mr. Roth has those figures. 

Mr. Rorn. We have made an approximation of what it would 
amount to. It is only an approximation, but I think for the purpose 
for which you want the figure it should be reasonably accurate. 

Through the first of this year, we calculate the figure to be approxi- 
mately $84 million. 

We estimate that on the basis of 1951 traffic. It was an annual in- 
crease of $16 million. And what we have done is to take the percent- 
age increase in the number of passengers since 1951 and by 1955, we 
arrive at a figure of $26,700,000 as the current annual figure involved 
in the $1 increase. 

Mr. Maerz. Mr. Chairman, may I ask the witness this question: 

Mr. Roth, assuming the $1 per ticket charge had been eliminated on 
May 14, 1953, how much would the airline posrenaeen have saved from 
that date to the present date, approximately ? 

‘ Mr. Roru. In 1953, they would have saved approximately $12 mil- 
ion. 

In 1954, approximately $22,800,000. 
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In 1955, calendar year, approximately $26,700,000. 

Mr. Keatine. What was the $1 charge for? How was it arrived at 
and how was it determined ? 

Mr. Roru. It was actually arrived at by the individual air carriers 
filing a tariff that increased the price of each one-way ticket by $1 and 
automatically— 

Mr. Keratrne. Is it only on one-way tickets that they charge the 
dollar ? 

Mr. Ror. Automatically on round-trip tickets the round-trip fare 
is 190 percent of the 1-way fare due to the 5 percent round-trip dis- 
count, so that on a round-trip discount you paid $1.90 more for each 
round-trip or a dollar more for each 1-way trip. 

Mr. Keatrine. In general, would it involve too long a discussion if 
you told us in general the basis on which the airlines asked for this 
dollar, a flat figure of a dollar? It struck me as rather an unusual 
thing. They just wanted more revenue; is that it? 

Mr. Roru. My understanding from memory is that there were two 
separate theories advanced by various air carriers with respect to the 
$1 increase. 

In other words, the industry within themselves were not unanimous. 
The increase involved the filing of individual tariffs by the various 
carriers. 

There were some carriers, as I understand it, that said they needed 
an increase in their general fare and general earnings level, and that 
a relatively easy way to accomplish the fare increase was to add $1 
onto the price of each ticket. 

There were other carriers, especially carriers whose traffic was rela- 
tively short-haul, that advocated an increase of this type rather than 
a fixed percentage increase to be added to all tickets across the board, 
because obviously a short-haul carrier achieved a bigger percentage 
increase in his fare by adding a fixed amount of $1 to each ticket rather 
than a fixed percentage to be added to each ticket. 

The Cuarrman. This dollar was charged regardless of the mileage 
to be traveled, whether it was 50 miles or 500 miles? 

Mr. Rorn. That is correct. That is why this form of fare increase 
was obviously of greater relative benefit and greater relative impact 
upon the fare level of the shorter hau! carriers rather than the long- 
haul carriers. 

The Cnarrman. And this increase of a dollar per ticket was granted 
despite the fact that in 1954 and 1955 the annual rate of return after 
taxes ranged from 10.6 to 14.9 percent. 

Mr. Ror. In 1952 the carriers added the dollar to the price of most 
of their tickets. 

Mr. Qutetry. That was done in 1952, Mr. Roth, despite the fact 
that in 1951 they had one of their biggest and best years. We had 
some discussion here the other day as to whether their rate of return 
in 1951 was 14.9 or 17.1 percent. 

In either event, how could the airlines come in, in good conscience, 
and say their revenues were not high enough? And how could the 
Commission possibly agree with them under any theory ? 

Mr. Rorn. I am not trying to defend the airlines. But if you want 
to know what arguments the air carriers advanced, I can recall what 
some of the arguments were. 
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To begin with, this increase was filed right after a series of very 
tragic accidents involving chiefly the DC-—6 aircraft and centered pri- 
marily in the Newark Airport area, 

The result, as the committee will recall, was, among other things, 
the closing of the Newark Airport. That had a fairly severe impact 
upon the revenues and earnings. 

Mr. Quiatxy. It did not seem to show up in the reports that have 
been filed here, though. 

Mr. Roru. I am not trying to say that the carriers had inadequate 
earnings. But the argument made was that the carriers that operated 
in and out of Newark had a very sharp impact that they felt related 
to the closing of the Newark Airport, for one, and the dislocation in 
their operations, where they had to operate out of LaGuardia—I do 
not recall at the moment whether Idlewild Airport, New York, was 
open at that time or not—as I recall it 

Mr. Keatine. What year was that ? 

Mr. Rorn. That was very early in 1952. My memory is that the 
accidents, I believe, occurred in January and February. That, of 
course, is the off season for the transcontinental carriers but is the peak 
—_ for the north-south carriers serving the New York-Florida 
market. 

Those carriers definitely were affected by the accidents that, cer- 
tainly, do not encourage people to travel, especially when you have a 
series right on top of each other, and the closing of the Newark 
Airport. 

The Cuatrman. What about Delta and Northwest and other west- 
ern airlines; they do not go into Newark ? 

Mr. Roprno. I think Delta has just begun operating out of Newark. 

The Cuarmrman. Not then. They were not affected by whatever hap- 
pened in Newark. 

Mr. Rorn. I am simply——— 

The CHarrman. You are giving the arguments advanced. 

Mr. Rorn. That is correct. 

I think an additional argument made was that although in 1951, 
admittedly, were extremely high 

The Cuarrman. I would like to get Commissioner Denny’s views 
on that, with all due respect to your views. 

Mr. Riziry. I think it should be said in fairness to the staff, the 
staff opposed this thing very vigorously. 

The Cuarrman. The staff opposed the dollar increase ? 

Mr. Riztey. That is right. Mr. Roth opposed it very vigorously 
in papers that were filed with the case. 

i‘ CHAIRMAN. You were not a member of the Board then; were 
you $ 

Mr. Denny. No, sir; I was not. 

The CHarrman. Do you care to comment on that, Commissioner 
Adams, since you were a member of the Board at that time ? 

Mr. Apams. Well, Mr. Chairman, my comments on it, I think, are 
adequately made in my dissent at that time. That went merely to the 
point that I thought that we should have more than a piece of paper 
to effect any change in the fare structure that involved the amount of 
money that it is now apparent that it did. 
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To that extent, the majority of the Board did agree and did state 
that while they were approving the increase at that time, the justifi- 
cation for the increase would meet the test in the fare investigation 
which was then set down. 

But I would prefer to have my statement at the time express my 
opinions, because it is too great a temptation to take advantage of 
hindsight. I think that it is spelled out clearly in my opinion. 

rae ane But in any event, that investigation was never had, 
was it 

Mr. Apams. Well, Mr. Chairman, the investigation proceeded for 
about a year and then as the records filed with you indicate, it was 
dismissed. 

The Cuatrrman. Commissioner Denny, therefore, is it not correct 
that if the Board had established an 8 percent ceiling on the rate of 
return and eliminated the dollar charge per ticket the airline passen- 
gers of this country would be saving approximately, according to Mr. 
Roth’s figures, about $40 million a ra 

Mr. Denny. That is what the figures indicate. 

The Cuarrman. Would you agree, Commissioner, that a savings of 
at least this amount might have been one result, if the Board had com- 
pleted the passenger fare investigation ? 

Mr. Denny. I cannot possibly tell you that; no, sir. 

The Cuatrman. In any event, do you not think that that situation 
emphasized the need for the Board’s general passenger fare investi- 
gation? Do you not think there should have aon an investigation ! 

Mr. Denny. Mr. Chairman 

The Cuarmman. And that the Board should have gone through 
with it? 

Mr. Denny. Mr. Chairman, at that time I had just come on the 
Board. The Board was divided 2 to 2 on this question. They wanted 
to pass the buck to me and have me decide the case and I had not been 
on the Board more than 5 days. I did not even have an assistant. 

When I first came into the meeting I said: “Have you ever had a 
passenger fare investigation ?” 

The said, “No.” 

I said, “Well, it sounds to me as if it might be reasonable to have 
one.’ 

Well, after that I went into it very carefully. I got an assistant 
after that. I conferred with the other members of the Board. I con- 
ferred with the staff. And I studied it very carefully. 

I made a motion on April 23, 1953, which I think is very clear. I 
will be very glad to read it to you, if you would like to hear it. 

The CuatrMan. You might read it. 

Mr. Denny (reading) : 

Member Denny stated to the Board that at the time he voted against granting 
certain petitions for dismissal of the general passenger fare investigation he did 
not understand the full import of such investigation; that since that time he 
has given considerable time and study to the matter, and has now evolved a 
substitute plan involving a study or analysis by the Board’s staff which would 
result in obtaining the same information that would be obtained in the investi- 
gation and which could be accomplished in a shorter period of time and at con- 
siderably less expense. 

A discussion followed, at the conclusion of which the Board decided to grant 
the several petitions for dismissal of the investigation, and to instruct the staff 
to institute a study such as that outlined by Member Denny. 
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Members Lee and Adams dissented from the action of the majority and Member 
Lee indicated that he would file a dissenting opinion. 

As I say, that was done after considerable study. And I felt at the 
time, and I still feel, that that was not the time for a general passenger 
fare investigation. That was not long after the difficulties we had in 
Korea, as you very well know, Mr. Chairman. And I think the fig- 
ures show—you see we have monthly reports on all the airlines—we 
have quarterly reports that review the reports for years back. If you 
will see those lines—I think you have that, that is in evidence, I believe, 
is it not, our quarterly reports? 

Mr. Rorn. No; I think the annual rates of return figures are in the 
record, not the quarterly reports. 

Mr. Denny. You will find that the lines came very much more 
closely together there for a while after 1953, and that it showed that 
progress was not going ahead at that time. 

To my mind it was a good deal like—we were taking a chance, in 
other words, that there might be another recession such as there was 
in 1947 after the war and the same thing might happen after Korea. 

The CuatrmMan. The proceedings that you mentioned were dismissed 
by the Board May 14, 1953, is that correct? 

Mr. Denny. I think that is right, sir. This is part of the minutes, 
I believe what I read to you that came up today. 

The CuHatrman. Yes. Is it not true that in March and April of 
1953, every scheduled carrier that was a party to the proceedings sepa- 
rately filed a petition with the Board requesting dismissal of the pro- 
ceedings ? 

Mr. Denny. I gather that; yes, sir. 

The Cuarrman. Is it or is it not correct that on April 10, 1953, you 
voted with Commissioners Lee and Adams to continue this general 
passenger fare investigation proceeding ? 

Mr. Denny. I have just explained that; yes, sir. 

The Cuarrman. Is it not fact that on April 23, just 13 days later, 
you changed your position and voted to discontinue the general pas- 
senger fare investigation ? 

Mr. Denny. I think my statement gives those facts. R 

The CuatrmMan. That is correct. Is it not correct that your vote in 
both instances was controlling, since the other members of the Board 
were divided two to two on whether to continue this investigation ? 

Mr. Denny. That is correct; yes, sir. 

The CuHarrman. So that when you changed your position the vote 
was 3 to 2 for discontinuing this investigation ? 

Mr. Denny. That is right. 

The Cuarrman. Did you at any time before your final vote on April 
23, have any conversation whatsoever with Stuart Tipton, then gen- 
eral counsel for the Air Transport Association, concerning the genera] 
passenger investigation ? 

Mr. Denny. I did. 

The Cuartrman. Is it true that Mr. Tipton is now president of the 
Air Transport Association ? 

Mr. Denny. He is. 

The CHarrman. Will you tell this committee exactly when you had 
the conversation with Mr. Tipton ? 

Mr. Denny. No, sir; I do not know the exact date, but it was some- 
time between the two decisions, the time I was studying and reached 
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the conclusions that I did. I came into the Board—I do not know 
whether I should testify to this—because of the fact that I did have a 
conversation with Stuart Tipton, I came in and told the Board in 
executive session and, of course, this must have been reported to you 
by someone who was in that executive session, and I do not believe any 
member of the Board or any member of the staff has any right to re- 
port such a thing. 

Mr. Keattne. It is very obvious that is happening right along. The 
whole line of questioning shows that. 

Mr. Denny. It was a question of what we call agency confidential. 
If that was reported to you by a member of the Board, I think some- 
thing ought to be done about it—or the staff. 

Mr. Scorr. A future Congress may investigate that. 

The Cuarrman. I want to say this: No member of the Board has 
discussed this with me whatsoever, nor with any member of the staff. 
We did not get our information from that source, so these comments 
are predicated on something that did not exist. 

Mr. Denny. The only thing I have to say, Mr. Chairman, is that no 
one else knew anything about my conversation. 

Well, frankly, I was, as I said, I was very green. I had no idea 
that those things were discussed. And I have found out since that 
it was not the policy of the Board or the members of the Board to 
discuss those things. 

And what Mr. Tipton said to me was in no way to influence me in 
my decision. He was simply giving me information. And I believe 
that we should at all times get information from the airlines; that we 
should discuss those things with as many people who know the facts as 
we can possibly get in order to form our opinions. 

The Cuatrman. Did you know Mr. Tipton prior to your becoming 
a member of the Board ? 

Mr. Denny. I never saw him before. 

The Cuarrman. I ask you to describe in detail the conversation 
you had with Mr. Tipton concerning the Board’s general fare investi- 
gation. 

Mr. Denny. It was not related to the general fare investigation. 
My conversation with Mr. Tipton was simply a matter of informa- 
tion as to what was going on in the airlines. Tdid not know anything 
about it at all. 

The Cyaan. You did discuss the question of the passenger-fare 
investigation which was pending, did you not ? 

Mr. Denny. I am not at all sure that we specifically discussed that 
question. 

The CuarrmMan. You mean no questions were’asked and no informa- 
tion given to you concerning the passenger-fare investigation that was 
then pending? 

Mr. Denny. Well, he did talk, as I remember it, about the financial 
status of the airlines at that time. And he probably said to me what 
had already been provided to the Board in the motions for dismissal 
of the passenger-fare investigations which were a matter of public 
record. I discussed nothing else with him except that. 

The Cuatrman. You had known, of course, that the airlines sepa- 
rately had filed opposition to the investigation—you knew that, did 
you not? 
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Mr. Denny. Yes, that was a matter of public record.. That was on 
the record; yes, sir; everybody read that and the reasons for it. 

The Cuarrman. You were aware that the Air Transport Associa- 
tion was anxious to have the proceedings dismissed—this gentleman 
was the counsel for the Air Transport Association ? 

Mr. Denny. Yes. 
ana eee: How many conversations did you have with Mr. 

ipton 

r. Denny. I do not think it lasted an hour. 

The CHarrman. How many did you have? 

Mr. Denny. Just one. 

Cuatrman. Do you care to say where this conversation was 
had ¢ 

Mr. Denny. He came in to see me in my office. I had never met him. 

The Cuarrman. What is that? 

Mr. Denny. He came in to see me in my office. I had never met 
him before. 

The Coarrman. Wasanyone else present ? 

Mr. Denny. No; not that I remember. 

The Cuatrman. Did Mr. Tipton submit any material, data, to 
you personally concerning these proceedings ! 

r. Denny. Not that lremember. Of course, that goes on all of the 
time, as you know. We have considerable pressure from the airlines. 

The Cuarrman. Would you say 

Mr. Denny. Also, from my friends who are Members of Congress. 

Mr. Keattne. I congratulate you, Mr. Denny, on having the con- 
versation in your office. We have had a good many instances in the 
past of conversations in bars and cocktail lounges and hotel rooms 
and all of that. 

I was chairman of a committee conducting an investigation where 
we had quite a lot of that evidence. And I think such business con- 
versations should take place in an office. I certainly think you handled 
that very well. 

Mr. Denny. The fact that I repeated it immediately to the Board 
showed more or less my astonishment and my lack of guilt in anything 
that I had done because I certainly did not do anything that I thought 
was improper or hear anything that. I thought-was improper at that 
time. 

The Cuarrman. Nobody is charging any guilt, Commissioner. 

Mr. Denny. It sounded that way. 

The Cuarrman. I do not want anything to imply that. 

Is it true tht Mr. Tipton was instrumental in changing your mind 
as to this passenger-fare investigation ? 

Mr. Denny. It had no effect on it whatsoever. My studies that I 
made were the ones that changed my mind. 

The Cuarrman. Did you tell the members of the Board that you had 
great admiration for Mr. Tipton’s judgment; that it was Mr. Tipton 
who actually changed your mind between April 10 and April 23, 1953? 

Mr. Denny. If that is the information that you got from this private 
and confidential investigation, it is absolutely untrue. 

The Cuarrman. When you had these conversations were you or were 
you not aware that Mr. Tipton was a registered lobbyist for the Air 
Transport Association ? 
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Mr. Denny. I had no idea—never had even seen him before. 

The Cuartrman. Do you know he is now ? 

Mr. Denny. I suppose he is—I don’t know. 

The Cuarrman. Did it come to your attention that the Air Transport 
Association was a representative of the certificated carriers who were 
most anxious to have this investigation dropped by dismissal of the 
proceedings ¢ 

Mr. Denny. I gathered that; yes, sir; naturally. By the way, [have 
the very greatest respect for Stuart Tipton. I think he is one of the 
most able men that represents the airlines in this country. 

The Cuarrman. The dropping of the investigation might have had 
the effect of saving the airlines a considerable sum of money ? 

Mr. Denny. It may have, I don’t know. 

The Cuarman. You would agree that Mr. Tipton, as general coun- 
sel, now president of the Air Transport Association, was not a dis- 
interested person with reference to the Board’s fare investigation ? 

Mr. Denny. No, I would hardly say that. 

The Carman. He was not? 

Mr. Denny. I could hardly say he was disinterested. 

The Cuatrman. In the course of these discussions did you at any 
time tell Mr. Tipton that the Board’s principles of practice made it 
improper for you to take part in such a discussion—the Board’s prin- 
ciples of practice ? : 

Mr. Denny. It was not the kind of discussion at all that was im- 
proper. There were no principles of practice involved in what I said 
to Stuart Tipton in any way. : 

Mr. Scorr. May I say, before you begin, to a former colleague in 
Congress, the Member of the Pennsylvania delegation says that is not 
so. That isall I have to say. 

Mr. Kratrna. This whole line of questioning strikes me as pretty 
far afield of any monopoly or antitrust investigation and is headed 
right in the direction of the warning which I threw out when all of 
these hearings started as a political proposition from start to finish. 

The Cuarman. That is ridiculous and unfounded. And, of course, 
the gentleman from New York is always looking for political ghosts 
under a bed in this whole investigation which is presided over by Re- 
publicans as well as Democrats. The gentleman from New York, if 
he wants—— 

Mr. Kratrne. What has this to do with monopoly ? 

The Cuarrman. Wait a minute. If the gentleman from New York 
wants to obstruct this investigation by these outbursts he is welcome 
to do it. The gentleman will have to be very careful what he says 
in that regard. I anticipated this very objection. 

T shall give you my views as to whether this has something to do 
with antitrust laws or not. 

Section 414 of the Civil Aeronautics Act of 1938 exempts from the 


antitrust laws persons affected by orders of the Civil Aeronautics. 


Board approving (1) consolidations, mergers and other acquisitions 
of control among air carriers, (2) interlocking directorships or other 
interlocking relationships among carriers, and (3) pooling agreements 
and contracts among air carriers affecting air transportation. 

Tn granting its approval to arrangements which may he exempted 
from the antitrust laws the CAB is required to consider, as being in the 
public interest— 
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competition to the extent necessary to assure the sound development of the air 
transportation system. 

Accordingly, activities of the Civil Aeronautics Board in the exer- 
cise of its responsibilities which bear upon conspiracies in restraint 
of trade or monopolization of the air transportation industry are fully 
within the jurisdiction of this subcommittee granted by H. Res. 22 to 
conduct investigations relating to the operation and administration 
of the antitrust laws. 

The Air Transport Association is a trade association representin 
the 12 airlines certificated for passenger trunkline business and which 
have 95 percent of the commercial revenue of the industry. More- 
over, the passenger trunkline business, held entirely by these 12 car- 
riers, accounts for 86 percent of all domestic airline revenues. 

The Air Transport Association works closely with the Civil Aero- 
nautics Board on many matters relating to the Board’s responsibili- 
ties. The Air Transport Association has organized conferences and 
committees to submit to the Board industry arrangements for approval 
and immunity from the antitrust laws. 

Industry arrangements which have so received approval of the CAB 
include numerous agreements relating to travel operations, ground 
equipment standardization, military traffic, ticketing and baggage 
arrangements, and other industry activities involved in air transporta- 
tion. 

As part of its service to its membership, ATA has formally appeared 
in proceedings before the Civil Aeronautics Board and has worked 
with the staff of the Civil Aeronautics Board in the development of 
various civil air regulations. The relationship between the Civil 
Aeronautics Board and Air Transport Association has been close and 
continuous. 

In this investigation the subcommittee has heard allegations that 
the Air Transport Association was an instrument used by the certifi- 
cated airlines comprising its membership to assure their control over 
the air transportation industry. In these allegations it has been 
charged that the 12 certificated passenger trunk lines have used the 
a Association to exert influence on the Civil Aeronautics 

oard. 

Under the circumstances, it is imperative that the subcommittee in- 
vestigate into the relationships between the Civil Aeronautics Board 
and the Air Transport Association. This committee has jurisdiction 
to investigate and define conspiracies in restraint of trade and monop- 
olization of industry. Its jurisdiction is particularly appropriate 
where the exercise of alleged monopolistic power involves a regulatory 
body of the United States Government. 

Mr. Keatrne. I am not surprised that the Chairman has prepared 
a brief to meet this contention, because it certainly demonstrates he 
eneeaneestars it would be made. I have no objection to a political field 
day. I am particularly willing to participate in that. 


The only thing I resent is the effort to have this appear as some 
high level investigation, when it is a political field day. 

The Cuatrman. All I can do is to characterize that statement as 
utterly ridiculous and unfounded. 
_ Mr. Keartne. This attack on Mr. Denny, which is something which 
is apparently apart from something the Chairman has read 
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The Cuarrman. No attack on Mr. Denny. We are trymg to find 
the facts as to what relationship there is between the Air Transport 
Association and the CAB members. 

Mr. Keating. It does liven things up to have this proceeding, I 
agree. 
Mr. Scorr. I would like to comment that if we could sort of bring 
out that it is politics, we could have fun because all of us are politicians. 

The Cuarrman. The Chair will interrupt anything of a political 
nature. The Chair will say the gentleman is out of order. 

In the course of the discussion did you at any time tell Mr. Tipton 
that the Board’s principles of practice made it improper for you to 
take part in that discussion that you mentioned? - 

Mr. Denny. I did not, because I had no improper discussion with 
Mr. Tipton. 

The Cuatmrman. Did you tell of this conversation in executive ses- 
sion to the Board ? 

Mr. Denny. I did. 

The @xHatrman. Who was’ present at the time among the Board 
members ? 

Mr. Denny. The five members of the Board at that time and some 
of the staff. I do not remember how many of the staff. 

The Cuamman. Will you detail the names of the Board members 
who were present ? 

Mr. Denny. Yes. Mr. Ryan, Senator Gurney, Colonel Adams, 
Senator Lee, and myself. 

The Cuarrman. Colonel Adams, you were present at the time? 

Mr. Apams. Yes, sir. 

The Cuarrman. Would you care to disclose what Commissioner 
Denny said? 

Mr. Apams. I have no comment in elaboration of his statement; 
no, sir. 

The Cuarrman. Did Commissioner Denny tell the Board that he 
had changed his mind because of his conversation with Mr. Tipton? 

Mr. Apams. I would prefer that Colonel Denny answer that, Mr. 
Chairman. 

The Cuarrman. Were you present at the time? 

Mr. Apams. Yes, sir. 

; The Cuarrman. I think I have to insist upon an answer, if you 
now. 

Mr. Scorr. If these were confidential discussions among the mem- 
bers of the Board, are we entitled to it? 

The CuatrmMan. I addressed Commissioner Adams. 

Mr. Apams. I have no further comment than I made in my original 
statement. 

The Cuarrman. Would you not agree, Commissioner Adams, that 
the confidential relationship is broken by Commissioner Denny’ 
testimony ? 

Mr. Keattne. Mr. Denny testified that it was a confidential com- 
munication. He does not understand how you ever got all of this in- 
formation. 

The Cuarrman. Never-mind how we got it. 
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Mr. Keattna. I think it is very important how we got it. 

The Cuatrman. You have conducted investigations, too. You get 
information. 

Mr. Scorr. That is why he wants to know. [Laughter.] 

The Cuarrman. He would like to know, but he will not get the 
information from me, I can assure you. 

Mr. Denny. May I ask a question, where you got the information ¢ 

The Cuarrman. We are not to be interrogated. You are to be 
interrogated. We are the interrogators. We are here to conserve 
the public interest so far as antitrust laws are concerned. 

Mr. Denny. It was a confidential matter, as you well understand. 

Mr. Maerz. Commissioner Denny has testified that he related this 
to the Board in executive session, Commissioner Adams, the nature of 
the discussion that he had had with Mr. Tipton. Will you tell the 
committee—— 

Mr. Denny. Justa minute. May I interrupt? 

Mr. Maerz. No. 

Will you tell the committee to the best of your recollection, Commis- 
sioner Adams, just what Commissioner Denny told the Board with 
respect to this discussion ? 

Mr. Apams. It was an executive session of the Board meeting and 
inasmuch as we have Colonel Denny here, I think he is the best evi- 
dence of what he said. He has stated that he discussed this matter 
with Mr. Tipton and he has read from the minutes indicating that he 
voted at one time with Senator Lee and I, not to dismiss the investiga- 
tion, and he has related later that he voted to dismiss it. 

I think he has covered it quite adequately. 

Mr. Materz. Let me ask you this: did Commissioner Denny at this 
Board meeting indicate, Commissioner Adams, that it was Mr. Tipton 
who had changed his mind concerning the general passenger fare in- 
vestigation ? 

Mr. Apams. He mentioned that he had discussed it with Mr. Tipton. 

Mr. Maerz. Would you answer the question—would you answer 
that question specifically, Mr. Adams? 

Mr. Scorr. I would like again to object to this. I have a right to 
object. I do object to the line of questioning. 

The Cuarrman. Denied. 

Mr. Keatinc. Any member of this committee has a right to make 
a statement. 

The Coarrman. What are you afraid of? 

Mr. Keatine. Not afraid of anything, including the chairman. 

_The Cuarrman. You seem to be afraid of a great deal. Commis- 
sioner Adams, if you do not care to answer it is perfectly all right. We 
will pass it over. 

Commissioner Denny, were you aware, also, that the Board’s rules 
of practice provide that it is improper that there be any effort by any 
person interested in a case to sway the judgment of the Board by any 
means, directly or indirectly? I read you from the Board’s principles 
of practice. Will you read that? 


Mr. Denny. Iam very familiar with that section. 
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‘The CuarrMan. We would like to put it in the record. 
Mr. Materz (reading) : 


Part 800—PRINCIPLES OF PRACTICE OF THE CIVIL AERONAUTICS BOARD 


300.0 Applicability of Part. The principles of practice set out herein to the 
extent applicable shall govern the relationships between the Board, its staff, and 
all other persons. 

300.1 Judicial Standards of Practice. In many respects the functions of the 
Board are simlar to those of a court and parties to cases before it and those who 
represent such parties are expected to conduct themselves with honor and 
dignity. By the same token, the members of the Board, and those of its employees 
who participate with the Board Members in the determination of cases upon a 
record, are expected to conduct themselves with the same fidelity to standards of 
propriety that characterize a court and its staff. The standing and effectiveness 
of the Board are in direct relation to its observance, that of its staff, and the 
parties and attorneys apearing before it, of the highest standards of judicial and 
professional ethics. 

300.2 Hearing Cases—Improper Influence. It is essential in cases to be deter- 
mined after notice and hearing and upon a record that the Board’s judicial 
character be recognized and protected. In such cases— 

(a) It is improper that there be any private communication on the merits 
of the case to a member of the Board or its staff or to the examiner in the 
case by any person, either in private or public life, unless provided for by 
law. 

(b) It is likewise improper that there be any private communication on 
the merits of the case to a member of the Board or to the examiner in the 
case by any members of the Board’s staff who participate in the hearing as 
witnesses or as counsel. 

(c) It is improper that there be any effort by any person interested in the 
case to sway the judgment of the Board by attempting to bring pressure or 
influence to bear upon the members of the Board or its staff, or that such 
person or any member of the Board’s staff, directly or indirectly, give state- 
ments to the press or radio, by paid advertisements or otherwise, designed to 
influence the Board’s judgment in the case. 


The Carman. Would it be proper for you to discuss privately 
with Mr. Tipton the merits of this case wnich was pending? 

Mr. Denny. Certainly not. 

The Cuarrman. Did you discuss the merits of the case? 

Mr. Denny. I have already said I did not. And also, Mr. Chair- 
man, I did not say to the Board or to the members of the Board, in an 
executive session, what the discussion—my discussion was with Mr. 
Tipton. I merely stated that he had been in to see me. 

The CuatrmMan. This was a case pending before the Board in which 
Mr. Tipton was very much interested as a representative of the Air 
ae Association. While it was pending you had this discussion 
with him. 

Did you just talk about the weather or did you talk about this case? 

Mr. Denny. I did not talk about this case. 

The Cuamman. You did not say a single word about the case? 

Mr. Denny. I discussed with him—I asked him some questions, as 
a matter of fact, but they were not relating to this particular case. 

The Cuarrman. What were the questions that you asked? 

Mr. Denny. I asked him some questions. I can’t remember what 
they were, but they were relating to the earnings of the airlines. 

The Cuamman. You did discuss the merits of the case then? 

Mr. Denny. I did not. 

The Cuarrman. Are not earnings involved in the case ? 

Mr. Denny. They would have been if we had gone on with the in- 
vestigation, but there were motions—there were motions there to dis- 
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continue the investigation—those motions were all of record. Any- 
body could read them. 

The CuarrmMan. Then when you discussed the question of earnings, 
did that not appertain to the merits of the case ? 

Mr. Denny. I donot think so. I do not so regard it; no, sir. 

The Cuarrman. You do not regard that 

Mr. Denny. No. 

The Cuarrman. Would you care to say, in addition, what you asked 
Mr. Tipton or what he asked you or what you said to him or what he 
said to you concerning this case ? : 

Mr. Denny. I didn’t ask nor did he volunteer anything regarding 
this case, 

The Cuatrman. Would you say that all you discussed was the earn- 
ings of the airlines ? 

Mr. Denny. Yes, sir. 

The Cuarrman. And did you say anything with reference to the 
earnings in connection with the pending proceedings ? 

Mr. Denny. I did not. You see, as I explained to you, I had only 
been on the Board about a week. Any information I got was exceed- 
ingly valuable to me at that time. 

The CuarrmMan. Yes, you were a novice on the Board and in 15 days 
you changed your mind. 

Mr. Denny. I have read to you what the minutes said; yes, sir. 

The Cuamman. And did Mr. Tipton in his conversations aid you 
in coming to a different conclusion than you had had previously ? 

Mr. Denny. I have already answered that question. 

Mr. Roptno. May I ask a question ? 

Commissioner, when you joined the Board were your views in favor 
of the continuance of a passenger fare investigation what you might 
characterize as strong views? 

Mr. Denny. I didn’t know anything about it at all. 

Mr. Ropino. But nonetheless, you were in favor of a passenger fare 
investigation originally ? 

Mr. Denny. When it was sprung on me that day when I had been 
there about 4 days—I had never even heard of it—my first question 
was, “Has there ever been a passenger fare investigation ?” 

And when they told me there had not been, my answer to that was, 
“Well, it sounds to me as if maybe it might be a good thing.” 

Mr. Roptno. What was your reason for making such a statement? 
Had you any idea or any information with relation to the need for the 
investigation ? 

Mr. Denny. None. 

Mr. Ropino. Then you were called upon to vote—how long after 
this were you called upon to vote, when you voted originally in favor 
of it? 

Mr. Denny. I think it was the same day. 

Mr. Roprno. The same day ? 

Mr. Denny. I think so. 

Mr. Roptno. Then subsequent to that, did you have any conversa- 
tions with your staff in order to acquire information upon which you 
might base a decision later on? 

Mr. Denny. I certainly did. I went to every member of the staff 
that I could get hold of that could give me information. 
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Mr. Rop1ino. And your staff, from the testimony, was in favor of the 
continuance of a passenger fare investigation ? 

Mr. Denny. Yes, 

Mr. Roprno. And then subsequent to all of this, you suddenly 
changed your mind. You must have gotten some pretty reliable infor- 
mation, whether you yourself made a study or whether you talked 
with other people. 

Mr. Denny. I did; I analyzed the opinions of the staff; I studied 
figures; I went into it very thoroughly. I got an assistant about that 
time. And we together went over it very thoroughly. I talked to the 
General Counsel. I talked to members of the staff. And I believe— 
I came of the opinion at that time that the general fare investigation 
was not necessary. 


Mr. Roprno. But the members of the staff and counsel were still in. 


favor of the investigation. 

Mr. Denny. I presume so. 

Mr. Roprno. But then you were willing to overrule the opinion of 
the staff—remembering that you stated that you had no sadedestiiion 
before upon which to base a decision one way or the other, and you had 
a reliable staff now with whom to discuss these questions—and yet at 
this time you voted, some 14 days later to reverse yourself. 

Mr. Denny. That was the result of the information I got from the 
staff myself. 

The Cuarrman. At that point, Commissioner—— 

Mr. Roprno. I do not follow that. 

Mr. Denny. I didn’t ask them for their opinions. I asked for facts 
and figures. Then I studied those facts and figures. And I decided 
that it was not necessary. ; 

The CuarrMan. Did the staff recommend that the investigation 
continue ¢ 

Mr. Denny. Yes; they did. 

The CuarrMan. You had conversations with the staff members and 
did they not advise you that the investigation should continue ? 

Mr. Denny. I say, I did not ask them their opinions. I asked for 
facts and figures which they gave me. 

Mr. Quictey. Mr. Commissioner, the staff gave you figures and facts 
on the profits of the industry in 1951—did they give you that? 

Mr. Denny. They gave me figures for many years back. I was 
watching—particularly interested in the trend at that particular time. 

Mr. Quictey. Did they give you the profits for the industry 
for 1952? . scene ‘ 

Mr. Denny. I presume they did; yes, sir. 

Mr. Quiatey. Did those ane show that the overall profit of the 
industry for the previous year 1952 was 13.1 percent? _ 

Mr. Denny. Yes; about there, as I said before, and it proved to be 
correct later on, the next 3 or 4 years, there was a closing of the line in 
the profits in those next 2 or 8 years. And I believe now that my de- 
cision was correct at that time. c ‘ 

Mr. Quictey. In other words, the profits in 1951 for the industry 
were almost 15 percent, for 1952 they were a little over 13 percent, for 
1953 they were almost 11 percent, in 1954 they were better than io 
percent, and for 1955, they are up to 12.5 percent, yet we are agree: 
that 8 percent is a good average figure. 
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You felt that under the circumstances there was no need for an 
overall investigation into the fare structure ? 

Mr. Denny. I have those figures here. 

Mr. Quieter. Right. 

Mr. Denny. I do not know whether the committee has them or not. 
But they show from 1951 to 1953—so far as 1954, the middle of 1954, 
a very sharp closing of the gap between the costs and the fares. 

Mr. Quieter. You did not have that information available to you 
in the spring of 1953, however? 

Mr. Denny. Yes, sir; I did. 

Mr. Quieter. You had the 1954 figures in 1953 ? 

Mr. Denny. From 1951 to 1953, and they started to close in the 
middle of 1951. 

Mr. Quieter. They started to close, yet the profits were almost at an 
alltime high in 1951? 

Mr. Denny. These are the figures that come—they come from the 
Board’s records. That is what very strongly influenced me in this 
decision. 

Mr. Quietry. Within a period of 1 week coming into a situation 
that you testified you knew nothing about, you checked with your 
staff, and the staff were all in favor of continuing the investigation. 
Now on the basis of the facts, the profits had dipped in the last 6 
months in 1951 

Mr. Denny. And the costs had gone up. 

Mr. Quieter. And the costs had gone up? 

Mr. Denny. Yes. 

Mr. Quictry. That fact alone was what persuaded you that there 
was no need for the Board to look into the matter? 

Mr. Denny. Not that fact alone; I studied all of the figures. 

Mr. Quieter. What are the figures? ‘ 

Mr. Denny. It looks if you will continue this until the middle 
of 1954——— 

Mr. Quieter. You did not have those figures at that time. 

Mr. Denny. It will show my decision was exactly right. 

Mr. Quieter. That is the debatable point, but in April, 1953 you 
did not have those figures available. 

Mr. Denny. Not the 1954. 

Mr. Quieter. You are Monday morning quarterbacking now. 

Mr. Denny. I had them from 1951 to 1953. 

Mr. Quieter. You had them from 1951 to 1953 ? 

Mr. Denny. I had them into the middle of 1953. 

Mr. Quieter. You had the figures? 

Mr. Denny. I had the first quarter, yes. 

Mr. Quiatey. All right. 

And those figures alone convinced you within 1 week’s time on a 
subject you admitted you knew nothing about, that there was no need 
for the Board to go into this? 

Mr. Denny. Not those figures alone. I studied all of the figures 
that the staff had available. 

Mr. Quieter. What other figures? 

Mr. Scorr. The gentleman said on a subject that he knew nothing 
about 4 days after he even joined the Commission—not in April. He 
has not testified, as I understand, that he knew nothing about the sub- 
ject in April. 

77632—57—pt. 1, vol. 2-23 
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Mr. Denny. No, I had studied. 

Mr. Quie.Ey. When did you join the Commission ? 

Mr. Denny. I was sworn in on April 7 of that year. 

Mr. Quiatey. Of 1953? 

Mr. Denny. Yes. 

Mr. Quictey. On April 10 you voted to continue the study and sev- 
eral weeks later 

Mr. Denny. About 2 weeks later. 

Mr. Quieiey. 13 days later, on April 23, you reversed yourself. 

Mr. Denny. After I had studied it. I had no opportunity to study 
it when I made the first decision, none whatever. I didn’t even know 
it was coming up. 

Mr. Quictry. Within 13 days, from the 10th to the 23d, you felt that 
you made a sufficient study that you could take issue with, at least two 
of the Commissioners who were familiar with and experienced with 
the matter as well as with the entire staff ? 

Mr. Denny. Yes, sir, I did. 

Mr. Quicitey. Your conversation with Mr. Tipton had absolutely 
nothing to do with that decision ? 

Mr. Denny. Absolutely nothing. 

The Cuatrman. Commissioner Denny, I read from the dissenting 
opinion of Commissioner Lee: 

On April 9, 1952, in response to airline request to increase passenger fare 
the present proceeding was instituted. Now, more than a year later, after 
going through many procedural steps, including two prehearing conferences and 
the preparation of exhibits which alone represent thousands of man-hours and 
dollars, not only on the part of the Board but by the carriers as well, the 
majority is dismissing this important proceeding which is so much in the public 
interest. 

Now, I ask you, did you, when you voted to discontinue this in- 
vestigation did you know that in contemplation of the formal pro- 
ceedings the Board staff had undertaken two prehearing conferences 
and had prepared exhibits which represented thousands of man-hours 
and dollars? 

Mr. Denny. Yes, sir; I studied those exhibits. 

The Cuartrman. Is it correct that your vote to discontinue this 
formal proceeding in favor of an informal staff study was contrary to 
the staff itself ? 

Mr. Denny. It was contrary to their opinion but not contrary to the 
figures that the staff provided me. 

Mr. Kerattne. Those figures and exhibits were all things that the 
staff could do in this? 

Mr. Denny. That is right. 

The Cuatrman. The recommendation was not to discontinue the 
staff inquiry was it ? 

Mr. Denny. Yes. 

The CuarrMan. It was to be discontinued ? 

Mr. Denny. It was to not to discontinue; that is right. 

The CuarrMan. Not to discontinue ? 

Mr. Denny. Yes. 

The Cuatrman. Is it not a fact that by voting for a staff study, in- 
stead of a formal Board proceeding the Board would be unable to take 
any final action with respect to the level of rates until the staff study 
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was completed and until the Board completed a new formal invesi- 
gation ¢ 

Mr. Denny. Well, Mr. Chairman, I do not know whether you are 
implying that the Board members should always follow the recom- 
mendations of the staff, because, of course, we do not. P 

The Cuarrman. In other words, the Board could not take final 
action until a staff study had been completed, whatever length of time 
that would take, and then that would have to be followed by a new 
formal investigation by the Board ? i 

Mr. Denny. Yes, that is correct. 

The Cuarrman. Is that not correct ? 

Mr. Denny. That is correct. 

The Cuarrman. In other words, is it not true that the staff study 
was intended to be preliminary and would then have to be followed 
by another formal investigation by the Board before definite action 
could be taken with respect to the level of fares; is that correct ? 

Mr. Denny. That is right. 

The Cuarrman. As I understand, on the basis of the majority deci-~ 
sion of the Board, the staff was to undertake the study, which the 
Board itself might possibly, but not necessarily, use as a basis for 
another formal investigation ; is that correct ? 

Mr. Denny. That is right. 

The Crarrman. Is it correct that in dismissing this investigation the 
Board instructed the staff to undertake a study of the general fare level 
so as to provide the necessary background to the Board? 

Mr. Denny. Yes, that is correct. 

The Cuarrman. And the Board then instructed the staff to conduct 
the study ? 

Mr. Denny. Yes, sir. 

The Cuatrrman. When you joined in this majority opinion on May 
14, were you familiar with the fact that the staff study of the more basic 
facts relative to the then proposed fare increase had been completed 
about a year before—were you aware of that ? 

Mr. Denny. I was not at the first meeting; I was afterward, yes. 

The Cuatrman. Now, when the Board by 3-to-2 vote granted mo- 
tions to dismiss the proceedings on April 23, 1953, is it not correct that 
the majority of the Board indicated that in its opinion the only possible 
alternative was to continue the formal proceedings or to have the Board 
staff conduct an informal investigation ? 

Mr. Denny. The opinion speaks for itself, yes. 

The Cuarmman. That is in the opinion. I am just trying to get it 
in the record. So s 

Mr. Denny. It isa very good opinion, I think. 

Mr. Scorr. May I ask a question ? 

The Cuarrman. Certainly. 

Mr. Scorr. Commissioner Denny, who were the other members of 
the Commission at the time this opinion was handed down ? 

Mr. Denny. Mr. Ryan, Senator Gurney, Senator Lee, Colonel 
Adams. ; ’ ; 

Mr. Scorr. May I ask Colonel Adams this, if at any time prior to 
May 14, 1953, he had any conversations with Mr. bt a 

Mr. Apams. On this question of the dismissal of it 
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Mr. Scorr. First, generally, let us establish that—did you have any 
conversations with him ? 

Mr. Apams. Oh, yes; I have had conversations with Mr. Tipton. 

Mr. Scorr. You never felt it was improper to talk to Mr. Tipton 
did you, Commissioner ? 

_ Mr. Apams. I do not believe I have ever had what I considered any 
improper discussions with him. 

Mr. Scorr. I am sure you did not, but I just wanted to make it clear, 
because—— 

Mr. Apams. Well, there is nothing fundamentally improper with 
talking to Mr. Tipton, in my mind, Sonunet I talk to Mr. Tipton as 
a representative of the ATA. 

Mr. Scorr. I am asking you. 

Mr. Apams. He and I have always explained our positions, I think, 
quite frankly. 

Mr. Scorr. I imagine Mr. Tipton has probably talked to all mem- 
bers of the CAB in the line of his own duties, as a matter of fact, 
has he not ? 

Mr. Apams. I can only speak for myself. 

Mr. Scorr. It Sa not, be unusual for him to do it, in your 
opinion ? 

Mr. Apams. Well, that is his job. 

Mr. Scorr. I know that. 

The Cuairman. Did you ever—— 

Mr. McCutxocn. I would like to ask a question here. 

The Cuairman. Just a moment—after I finish with this. 

Did you ever discuss with Mr. Tipton anything about the airlines 


while the case was Te and while these proceedings were pending? 


Mr. Apams. I do not believe Mr. Tipton discussed—called on me to 
discuss this matter, the dismissal of these petitions; no, sir. 

The Cuarmman. He did not discuss with you anything concerning 
the general fare investigation ? 

Mr. Apams. I do not recall him appearing to discuss it with me in 
any form, no, sir. He may have, but I certainly do not recall it, no. 

Mr. Scorr. Did he discuss the earnings of the airlines? Would 
he not always be grieving about the low returns to the airlines every 
time he came in ? 

Mr. Apams. I would say that was a fair appraisal. 

Mr. McCutiocn. Right at this point I would particularly like to 
know from Commissioner Adams whether anyone in this industry 
talked with him about fares and charges, or the dismissal which has 
been the subject of this discussion since I came in this morning, of 
this petition ? 

Mr. Apams. I do not recall any member of the industry calling on 
me or in any way discussing the merits of this dismissal of this fare 
investigation, no, sir. 

Mr. McCuttocu. Did anyone discuss the petition with you in any 
manner. I do not want your answer to limit the question, particu- 
larly. Did anyone in the industry at any time while this petition 
was pending before the Board discuss with you the advisability or the 
inadvisability of the dismissal of these petitions ? ; 

Mr. Apams. They may have, Congressman, but I do not recall it as 
an incident that I could specify, no, sir. 
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Mr. McCutiocu. Had anyone talked with you about the dismissal 
of these petitions, either advocating the dismissal or taking the oppo- 
site view—would you have been of the opinion that that was an im- 
proper conversation with you? 

r. Apams. Well, I think that after the Board had taken it under 
consideration and was voting on it, I think that we would confine 
our contacts on the subject to ourselves and the material presented by 
the parties. I believe that is right. 

r. McCuttocu. So then I want to repeat this question, the answer 
is unmistakeable, nobody in the industry from whatever segment 
thereof, discussed with you the advisability of the dismissal of this 
action after the petitions for dismissal were filed ? 

Mr. Apams. I donot recall any specific 

Mr. McCutxocu. Would you recall it, if somebody had discussed 
it with you? 

Mr. Apams. Oh, I believe so, yes, sir. 

Mr. McCutiocu. Would you have reported it to the Board ? 

Mr. Avams. Well, I did not find any occasion to report to the 
Board because—— 

Mr. McCutiocu. Well, now, just a minute. Would you have re- 
ported to the Board if someone had discussed it with you during that 
time ? 

Mr. Apams. Well, I don’t know about that. I have never thought 
of it in that light. I don’t report every conversation I have to the 
Board, no. 

Mr. McCuttocu. That is not an answer to my question, Mr. Adams. 
Would you have reported a conversation of the nature that we have 
been spending an hour or two on this morning, had it been made with 
you during the time in question ? 

Mr. Apvams. If I was to—if I found it of a source that was useful 
in an argumentative position that I was taking, I might have ad- 
vanced it. 

The CHarrmMan. Are you aware—— 

Mr. Rocrrs. May I ask a question ? 

The Cnarrman. Go ained. 

Mr. Rogers. I direct this to Commissioner Adams and other mem- 
bers to comment upon, if they wish. 

We have testimony here from a witness and I will quote what he said: 

I charge in so many words that this conspiracy against the best interests of 
both the air travelers and taxpayers was hatched by successive Board majorities 
under constant prodding and behind the scenes pressure from the big monopoly 


minded trunk airlines and their powerful industry group, the Air Transport 
Association. 





Mr. Riziey. Are you directing that question to me? 
Mr. Roerrs. I will direct it to you, inasmuch as the witness referred 
to your speech in Enid, Okla., as the basis of that statement. 

r. Riztey. Congressman, I have read the testimony given by the 
witness in which that statement was made. So far as I have been apie 
to ascertain, so far as my own beliefs are, I would, certainly, not think 
there is any conspiracy or has been any conspiracy between the Board 
members and the industry in connection with any of the matters. I 
think it is a matter largely of philosophy. 

T have listened to the Board caiee down there for a year. Now 


I think it is largely a matter of philosophy. 
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I happen to be one of those that believes that the best way to have 
the kind of an air transportation system that Congress intended when 
it passed this law, is a transportation system that is built upon com- 
petition. 

That is the reason during the past year that I have endeavored with 
all of the energy I have to get the decisions out that have been pending 
down there for several years, such as in the Northeast-Southwest case, 
the Denver case, and the non-sked case and the other cases, because 
I knew that when these decisions did come out, as has been proven, that 
this competition that I am talking about would show itself, all over 
the United States. I think it isa healthy thing. 

Now, there are Board members on there that do not believe that. 
I give them full credit for having their right to their beliefs, just the 
same as I have mine. 

But it is obvious that the Board has been divided along those lines. 
Everything that was done that could be done in these cases, I am say- 
ing—I am telling this committee right now—that it has been a battle, 
it has been a hard one, to get those decisions out, because we have 
members of the Board on there—no, I do not charge them with any 
conspiracy but they have a different view of it than I have. 

Mr. Rocers. You expressed your views. 

Mr. Riztey. And they have attempted in every way, shape, form, or 
fashion, and are attempting as of this hour right now to keep those 
things from becoming effective. There is no conspiracy about it. 
They have a right to their belief. Ihavearightto mine. It isa dif- 
ference in philosophy on the Board. 

Mr. Rocers. That philosophy is reflected in the recent nonscheduled 

decision where they get these 10 trips a month. 
_ Mr. Riziey. It was the same thing; yes. The same thing existed 
in the nonsked case. I happen to be one of those after going into 
that case very, very thoroughly, and in going into all of these other 
cases, I believe that those cases should come out. I belive that—I 
thought that they—still think—that the nonsked industry has a place, 
I think, in the industry as was put out in the opinion. 

Mr. Rocers. You do not concur that there is a constant prodding 
and behind the scenes pressure from the big monopolists as indicated 
in this statement that I have read to you? 

' Mr. Rrztry. Nobody pressured me. Of course, everybody that is 
on that Board a little while knows the thinking of the members of the 
Board, and knows who is on one side and who is on the other, so far 
as those things are concerned, of course. 

It is a fact, of course, that the Air Transport Association has ve- 
hemently opposed the nonsked. As Colonel Adams has said, maybe 
Colonel Denny also, that is part of their business. They represent 
the scheduled carriers. And for that reason they were bitterly op- 
posed. They are good friends of mine. I like Stuart Tipton. We 
Just do not agree on that. He is representing the airlines, and doing 
a whale of a job for them, no question about that. 
~ The Cuarrman. You were aware, were you not—at all times, I take 
it—of the principle of practice of the Civil Aeronautics Board? 

‘ Mr. Apams. Yes, sir. 

The Cuarrman. You were aware that section 300.2 subdivision A, 

says it is improper that there be any private communication on the 
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merits of a case to a member of the Board or its staff or to the examiner 
by any person either in private or public life, unless provided by law? 

When Mr. Tipton was discussing with Mr. Denny or anybody else 
the earnings of the airlines at a time when the general investigation 
of fares was pending, would not that be a dicussion of the merits of 
the case insofar as earnings have relationship to fares and investiga- 
tion of fares. 

Mr. Apams. The matter of ethics is a personal thing. That could 
only be evaluated by Colonel Denny and not myself. I could not say 
what in his mind would be proper or improper, Congressman. 

The CHarrMan. Would you discuss with Mr. Tipton, at a time 
when the investigation was pending or the application for dismissal 
was pending, anything that would appertain to the merits of the case? 

Mr. Apams. Well, Mr. Chairman, Chairman Celler, on many occa- 
sions I have indicated to callers that they were in an area that was 
not proper for discussion. I think I fully understand the procedures. 
I believe I have carried them out. 

What I would have done, had Mr. Tipton done something, why—I 
think that is speculation—but if I had done the same thing I have 
done on other occasions, I would merely indicate to the party that 
“We cannot go intothat.” I think that is the best way. 

Mr. Roptno. Would you then have reported that to the Board? 

Mr. Apams. I think it is a matter of dealing with my own integrity 
that would have been potentially impeached and I would not report it 
one way or another. 

The Cuatrman. Commissioner Adams, Mr. Denny reported to the 
Board that he had a discussion with Mr. Tipton. That is admitted; 
is that not right ? 

Mr. Apams. That is what he said; yes, sir. 

The Cuarrman. Well, did he indicate to the Board—you were pres- 
ent—why he reported to the Board this conversation with Mr. Tipton ? 

Mr. Apams. Mr. Chairman, with Member Denny present, I do not 
wish to indicate what he said. Hecan tell us what he said. 

The CuHarrman. I know, but his recollection is that he does not 
remember whether he did or did not. Now we are asking you—you 
were present—do you remember ? 

Mr. Keatine. He said he did. Denny said he reported. 

The Cuarrman. Did he say why he disclosed this to the Board, his 
conversation ? 

Mr. Apams. There must have been some reason. 

The Cuarrman. What is your recollection as to whether he said why 
he discussed the reason he was reporting this to the Board? 

Mr. Apams. There must have been some reason for it in his mind. 
I think he would be the person best 

The CHatrrman. Do you know what the reason was, what he said? 

Mr. Apvams. I would prefer not to comment on what motivated him 
in advising the Board about his discussions with Mr. Tipton. 

The Cuatrman. I do not like to place you under oath, Commis- 
sioner, but I think it is incumbent upon you to disclose, if you know. 
I would have to place you under oath, and if you say “No,” that is 
all right. I would like you to discuss it now, and think it over half 
aminute. I will ask some other questions. 
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I think it is very essential now, in view of the fact that you were 
peveome at the Board meeting and since you heard Commissioner 

enny make this report, that you answer a simple question as to what 
he said, and whether he gave any reason why he disclosed this in- 
formation to the Board. 

Mr. Riztxy. Mr. Chairman, could I make this brief statement? I 
think that the members of the Board, of course, consider their state- 
ment that are made in executive session as executive session statements. 
We have not felt free to disclose those discussions. 

Of course, we are not denying the committee. I mean, if this com- 
mittee says it is proper that those things should be said— 

Now, I was not a member of the Board at the time but I am telling 
you what the policy has been, at least since I have been Chairman, to 
try to protect the Board in its executive deliberations. 

Mr. Keatrne. You keep minutes of the Board; do you not? 

Mr. Rizuiry. Yes, I mean, that is what we have tried to have—to do. 
We thought it was a proper thing to do. In executive session, those 
were not matters that anyone could rightfully inquire about as to what 
transpired, but I say, if the committee 

Mr. Keatine. You keep minutes of the proceedings; do you not? 

Mr. Riztey. That is right. 

Mr. Kerattne. Those minutes are public property, are they not? 

Mr. Riztry. You have the minutes and the excerpts here, but, of 
course, the minutes as you know, are abbreviated. 

Mr. Keatine. Of course. 

Mr. Rizitxy. The minutes do not fully disclose everything that is 
said. 

Mr. Keatina. Of course not, there are other discussions. 

Mr. Riziey. Not on executive sessions—we do not have minutes, I 
understand. 

Mr. Keating. You do not have minutes on them? 

Mr. Riztry. Not in executive session. 

Mr. Scorr. Mr. Commissioner, in the course of the thought processes 
that go to making up a decision by the Commissioners, there are dis- 
cussions—would it not be disruptive of the operation of any inde- 
pendent agency if every conversation which you had privately in execu- 
tive session could be compelled by congressional committee to be 
released and examined after the facts? 

How could you ever again have any frank discussions in executive 
session if you had to tell everything you ever said ? 

Mr. Riztry. That is what I personally feel about it. I think we are 
a quasi-judicial agency down there. 

he CuHarrMan. I want to say we are not interested in trying to 
robe your minds as to what activated you in making any decision. 

e are asking specifically concerning the revelation that was made by 
Commissioner Denny to the Board concerning a conversation had with 
Mr. Tipton. Commissioner Adams was present, and we are asking 
him to disclose what Commissioner Denny said concerning his con- 
versation with Mr. Tipton. 

Mr. Rizixy. I understand that. I wanted to make this explanation 
as Chairman of the Board. 

The Crarmman. We are not asking concerning what caused any 
Commissioner to make any decision. We want to know about that 
conversation. 
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Now, Commissioner Adams, do you care to disclose what that con- 
versation was with Mr. Denny? [I am insisting. 

Mr. Apams. No, Mr. Chairman, not as a substitute for what Mr. 
Denny can testify himself. 

The Cuatrman. Mr. Denny says he does not recollect. 

Mr. Kearttne. Mr. Denny has not stated that, as I understand it. 
Mr. Denny told us his recollection. 

The CHatrman. Are you willing to state what you said to the 
Board concerning your conversations with Mr. Tipton ? 

Mr. Denny. I thought I had already explained that. I came into 
the Board and expressed rather a matter of surprise—it was just a 
question of frankness on my part—to tell the Board that Mr. Tipton 
had been in to see me. I did not say what he had said to me, to the 
—. I simply said to the Board, “Stuart Tipton was in to see me 
today. 

I had never met him before. And, of course, he represents the trunk 
airlines. I thought it was—it was a matter of surprise to me. I ex- 
pressed—I told them because I was trying to be frank. 

The Cuarrman. Do you still persist in saying that you do not care 
to answer, Commissioner Adams? 

Mr. Apams. I will stand on the minutes, Mr. Chairman. 

The CuatrrMan. The minutes? 

Mr. Apams. Of what happened at the meeting. This was not an 
executive session and your committee has asked for the minutes and 
they have been forwarded you, together with a summary of the oc- 
casion. 

Mr. Quictry. Did you say this was not an executive session ? 

Mr. Apams. The minutes would show, Congressman. And we have 
submitted them to you and I am sure they will speak for themselves. 

Mr. Quietry. You say this was not an executive session now? 

Mr. Apams. No, sir, not as I recall it. It was a business session. 

Mr. Quietry. Was not Mr. Commissioner Denny’s original com- 
plaint about the line of questioning here that we were going into 
matters that took place in closed executive session? Was that not it? 
Did I not understand it to be your objection to the line of testimony, 
Commissioner, that we were going into a matter that took place in 
executive session which was not any of our affair ? 

Mr. Denny. My opinion of the Board’s session is that there are 
two kinds of sessions. One is where we make and have motions and 
where we have and make decisions on things that come up before the 
Board. 

The other part of them are discussions that we have around the 
table. They are, I believe, all in executive sessions, so to speak. 

What I said about Mr. Tipton, I do not know whether it is on the 
record or not. 

Mr. Quiciery. You indicated 

Mr. Denny. I feel quite sure that that was simply a side remark, 
that was not intended in any way to be on the record, and was not. 
It was simply—especially one of amusement on my part that Mr. 
Tipton had come to see me. 

Mr. Quieter. When this matter first came up you indicated with 
nae Racneeetene that this was a matter that was a violation of con- 
fidence 
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Mr. Denny. Itis. I think itis. I think it discusses—— 
rf Mr. Scorr. You have a very strong support for that position up 

ere. 

Mr. Denny. I think the discussions around the table are nobody’s 
business except the Board. 

Mr. Quieter. In or out of executive session ? 

Mr. Denny. We do not announce, “We are now in executive ses- 
sion,” and then announce “We are going to go out of executive ses- 
sion. 

But, goodness knows, the conversations go on every day that are not 
for the public record. I certainly presume that they are in executive 
session. 

Mr. Keatrne. I might add 

Mr. Quictey. That is an assumption on your part. 

Mr. Keatine. I might add, Commissioner Denny, that this com- 
mittee has executive sessions every week, and it is considered highly 
improper for any member of the committee to disclose what is said 
concerning the discussion of a bill. The action taken by the com- 
mittee in reporting out a bill, can be stated, but the discussion which 
takes place is in executive session. And I presume that the hearings 
or the meetings of your Board are somewhat akin to that. 

Mr. Denny. They are. 

Mr. Keatine. It is true that things do get out of our meetings, but 
it is very disturbing to the members when that does happen. 

Mr. Denny. I have heard remarks made by some members of the 
Board that would cause a minor earthquake if they were published. 

Mr. Roptno. The question is that Commissioner Adams, as I under- 
stand it, has some other ideas and that the meeting was not an execu- 
tive session. 

The Cuarrman. Commissioner Adams, will you raise your right 
hand, please ? 

Mr. Keattne. I have no objection to the Commissioner being sworn. 
T have not insisted on other witnesses being sworn but I, certainly— 
if this Commissioner is going to be sworn, I shall hereafter insist 
that all witnesses be sworn in these proceedings. 

The CHarrman. The Chair will have to determine that when the 
situation develops. 

Will you 

Mr. Keatine. You will put it to a vote, I hope. 

The Cuarrman. Do you solemnly swear to tell the truth, the whole 
truth, and nothing but the truth, so i. you God? 

Mr. Apams. I do. 


TESTIMONY OF JOSEPH ADAMS, COMMISSIONER, CIVIL 
AERONAUTICS BOARD 








The Cuarrman. You may be seated. 

Commissioner, will you relate the conversation—will you relate the 
conversation as clearly as you can recollect it that Commissioner 
Denny told the Board concerning conversations had with Mr. Tipton? 

Mr. Apams. Chairman Celler, the question of the nature of this 
meeting has been touched on, and I made the statement that it was not 
an executive session and that is my understanding, that at the Board 
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the Chairman, if he wishes to take up a matter on the basis of an exe- 
cutive session so announces and the secretary and the staff members 
present and so forth are excused. 

Now, to that extent, this was not an executive session. It was a reg- 
ular Board meeting and as such, Mr. Chairman, as a Board meeting, 
I do not believe that it is either incumbent upon nor proper for a mem- 
ber of that agency to be required to state as to conversations, particu- 
larly in the case where the person who made the conversation is pres- 
ent and before the committe. 

The Cuatrman. Do you recall whether Commissioner Denny said 
that his mind had been changed as a result of his conversation with 
Mr. Tipton ? 

Mr. Apams. I believe I will stand on my previous statement, Mr. 
Chairman. Colonel Denny has stated that the purpose of his attend- 
ance at the meeting was to announce that he had a change of vote and 
he did so change his vote. 

The Cuatrman. That is not answering my question. Did he say— 
did Commissioner Denny say that he had changed his vote as a result 
of his conversation with Mr. Tipton? 

Mr. Apams. I choose not to reply to that, Mr. Chairman. 

The Cuamman. And you have express sed why you do not reply? 

Mr. Apams. Yes, sir. 

The CuarrmMan. This was not an executive session ? 

Mr. Apams. Not my interpretation of an executive session; no, sir-. 

The CHairman. Well then, I must insist upon your answer, Com- 
missioner. 

Mr. Apams. May we have a 10-minute recess, Mr. Chairman ? 

Mr. Keating. May I ask a question first ? 

As to the Civil Aeronautics Board, w hat is its status in the Federal 
setup? Is it a creature of Congress or is it a part of the executive 
branch of the Government ? 

Mr. Apams. No, sir; the Civil Aeronautics Board, Mr. Congress- 
man, is an arm of Congress And it is one of several independent 
agencies. And it is created and functions and operates only under the 
explicitly implied statutes passed by Congress. 

The Cuamman. You will agree there is no executive privilege in 
that regard, Comissioner ? 

Mr. Apams. No, sir. I agree; yes, sir. 

The Cuamman. We will take a 10-minute recess, so that you can 
confer with your counsel. 

(A recess was taken.) 

The Cuatrman. Come to order. 

Mr. Riztey. Mr. Chairman, I think there is considerable doubt in 
our minds and in the mind of our chief counsel whether conversations 
in Board meetings, even though they might be strictly executive meet- 
ings, are subject t to being questioned or subject to being inquired into 
by even a congressional committee. 

We, of course, do not want to get into contempt of any committee, 
and still we want to uphold what we consider the proper proprieties. 
and ee di mity of the Board. 

We would like, Mr. Chairman, if you would give us more time, I 
mean, to look into this matter of just what might or might not be. 
proper for a congressional committee to call upon from an independent 
agency such as ours who make quasi-judicial decisions, and at least 
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come to some understanding among ourselves, which you may or may 
not agree with when it is through, but we would like some time for 
further consideration. 

The Cuarrman. That is perfectly agreeable. How long atime would 
you.care to take on that ? 

Mr. Rizitry. This is Wednesday. 

The Cuarrman. Beg pardon ¢ 

Mr. Riziey. I es Fike to have a couple of days, at least. 

The CuarrmMan. Yes; that is agreeable. 

Mr. Riztey. Maybe we could come back next week. 

ae CuarrMan. Will you then confer with me as to a convenient 
time ? 

Mr. Riztey. We will do that. And we might want to have our 
counsel confer with your counsel. 

The Cuarrman. Fine; that will be very agreeable. 

Now, Commissioner Denny, one of the matters the Board’s staff has 
been instructed by the Board to investigate was whether the general 
level of rate was just and reasonable; that is correct, is it not? 

Mr. Denny. Yes. 

The Cuarrman. And the staff proposed to study whether the Board 
should adopt standards limiting carriers to a fair rate of return ? 

Mr. Denny. I believe that is correct. 

The Cuarrman. Can you tell us whether the staff or the Board ever 
started such a general study in accordance with the Board’s instruc- 
tions on May 14, 1953? Did the staff ever start the general study ? 

Mr. Denny. I think there was a study made; yes, sir. I am not at 
ali sure that it covered the whole question, but there was a study made 
and submitted to the Board ? 

The Cuarrman. Are you sure of that? 

Mr. Denny. No, Iam not sure but I think there was. 

The Cuarrman. I think the testimony is to the effect that the study 
was not made. I may be incorrect. We will check the minutes. 

Mr. Materz. Page 139, Mr. Chairman. 

The Cuarrman. Just read the record. 

Mr. Denny. I think Mr. Roth can probably answer that more spe- 
rifically than I can. 

The Cuarrman. Before Mr. Roth answers it, we just want to get the 
transcript on that. 

Mr. Marerz. Question to Mr. Roth, page 139: 


Has the staff of the Board conducted a general overall study of the passenger 
fare level, in accordance with the decision and the instructions of the Board 
on May 14, 1953? 

Mr. Ror. We never completed the written study along these lines. 


Continuing at page 139: 
And has any action been taken by the Board— 
thabis the question— 


by the members of the Board, to see to it that there was a general overall staff 
study? 

Mr. Roru. I think the answer is that the study has not been made, but that 
the Board has had innumerable discussions with the staff about the earning 
position of the industry. In other words, the Board and staff have not ignored 
the problem. 


the 
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Now continuing, page 141: 


Has the staff completed any study to set up a yardstick for fair rate of return’ 

Mr. Ror. No, sir. 

The CHAIRMAN. Has the staff as yet completed a study indicating whether os 
not the dollar a ticket increase was or was not just and reasonable? 

Mr. Roru, No, sir. 

The CHAIRMAN. Has the staff completed a study to determine whether or not 
the airlines should be required to establish an equalization reserve for future 
lean years? 

Mr. Roru. No, sir. 

The Cuatrman. Did you, as a member of the Board, at any time 
since May 14, 1953, ever insist upon such a study being made by the 
staff ? 

Mr. Denny. No, sir; I did not. It was discussed many times. 

The Cuamman. Actually, the idea for the staff study to supersede 
the Board’s formal investigation was yours, was it not? 

Mr. Denny. Yes, sir; that was my idea. : 

The Cuarrman. It it not true that the members of the Board indi- 
cated to the staff that it should not even go ahead with this study? 

Mr. Denny. Not that—not to my knowledge, no, sir. 

The Cuarman. Did you at any time indicate to any member of the 
staff in any way that the staff study should not be pursued ? 

Mr. Denny. No, sir. 

The Cuarrman. Is it true that your vote to dismiss the formal in- 
vestigation was predicated on an assurance that there would be such a 
study ? 

Mr. Denny. At the time I believed it was a wise thing to do, and 
I believed that the developments that took place after that when the 
coach proposition came along so rapidly, that the members, the ma- 
jority of the Board, believed that it was not then so necessary to have 
such a study. I am not basing it on that alone, but we instituted 
shortly after that, a much more complete system of reports that come 
in monthly and quarterly to the Board, so that the facts were before 
us at all times, and we could tell from time to time just exactly what 
was going on much better than we could before. 

The Cuairman. Did you not feel that as a member of the Board 
it was your obligation since you voted to dismiss the formal investi- 
gation to insist upon a staff study ? 

Mr. Denny. Well, as I say, there were reasons why we decided 
that it was not a wise thing to do at that time. 

The Cuarrman. I am talking about the staff study. Did you not 
feel that it was obligatory upon you in view of the fact that you voted 
to dismiss the formal hearing that there should be a staff study ? 

Mr. Denny. No; not under the circumstances—later on. 

The CHarrman. Did you ever inquire as to whether a staff study 
of the general fare level was started ? 

Mr. Denny. I don’t remember specifically doing it. 

The Cuatmrman. You do not remember? 

Mr. Denny. Specifically doing it, no. 

be: CuamrMan. Did you ever inquire as to the progress of the staff 
stu 

Mr. Denny. I don’t know. 

The Cuarrman. Did you ever ask the Chairman of the Board why 
the study was not taking place? 
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Mr. Denny. I discussed it with him a great many times; yes, sir. 

The Cuarrman. What was the nature of the discussion and the re- 
rg ny the Chairman. 

r. Denny. We all decided that it was not necessary at that time 
on account of the developments that had come up. 

The Cuarrman. So that we are in this position now, there was no 
formal investigation of the general passenger fare, nor was there a 
staff study following the dismissal of that proceeding; that is correct; 
is it not—that is the situation it is in? 

Mr, Denny. Of course, we study it every day in every case that 
comes up before us. 

The Cuarrman. I am speaking of the general comprehensive study ? 

Mr. Denny. No. 

The Cuatrman. Of the fares? 

Mr. Denny. No. 

ue CuarMan. So the answer is you have neither one nor the 
other 

Mr. Denny. No, sir; that is right; no general one; no. 

The Cuarrman. No general one? 

Mr. Denny. No. 

The Cuatrrman. Another condition for the dismissing of the gen- 
eral passenger fare investigation was the assurance that the staff 
would conduct a study to determine whether the dollar-per-ticket 
increase was unjust and unreasonable; is that not correct ? 

Mr. Denny. I think that was part of it; yes. 

The Cuarrman. Do you know whether the staff of the Board ever 
conducted such a study as to the dollar increase ? 

Mr. Denny. I don’t believe they did. 

The Cuatrman. Did you at a meeting of the Board call the Board’s 
attention to the fact that the study of the dollar increase had never 
been started ? 

Mr. Denny. I don’t know whether I did or not, but I know it was 
discussed a number of times. 

The Cuatrman. It is true, is it not, since that $1 a ticket increase 
went into effect airplane passengers have had to pay, from May 1953, 
to date, an additional $91 million in fares; that is correct, is it not? 

Mr. Ror. Well, from April 1952, to December 31, 1955, the figure 
is in the general neighborhood of $84 million. 

The CuatrmMan. $84 million ? 

Mr. Rorn. Yes; as of today it would be somewhat more. 

The Cuarrman. What was it, May 14 to date? 

Mr. Rorn. From May 14, 1953, I believe that it would be something 
in excess of $60 million. It depends upon whether you take it to the 
first of this year or literally up to date. 

Mr. Rocers. That is all of the industry ? 

Mr. Rorn. What? 

Mr. Rogers. Does that apply to all of the industry, that the charges 
would apply to? 

Mr. Rorn. I believe the figures we are presenting relate only to the 
domestic trunkline carriers. 

Mr. Rocers. Does it relate to the nonscheduled group ? 

Mr. Roru. No, sir. Their fares and revenues have no relationship 
that I am aware of to this particular problem. 
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Mr. Quieter. Does it refer to the feeder lines? 

Mr. Rorn. The feeder lines? I do not believe they are included in 
the figures that I have quoted. The feeder lines were adjusted in 
varying degrees, in varying years—in other words, I believe most of 
the local service carriers did not increase their noncompetitive fares; 
that is, the fares noncompetitive with the trunklines in 1952. But 
the great majority of them, sometime between 1952 and 1955, have 
increased most of the fares that were not increased by the dollar at a 
subsequent time. 

Mr. Quieter. In other words, they got the dollar increase where 
their routes paralled the trunklines? 

Mr. Rorn. To that extent, they got the dollar increase immediately, 
as a general proposition. And in subsequent years the majority of 
the local service carriers will have added the dollar to the typical 
ticket. 

Mr. Quiatey. That was done on an individual case basis ? 

Mr. Rorn. Very definitely. 

Mr. QuietEy. Fos more question. Now the $84 million is an in- 
crease to the trunkline carriers only ? 

Mr. Roru. It is the increased revenue of the trunk lines only. 

Mr. Quietey. Only? 

Mr. Rorn. Yes. 

Mr. Rogers. Following through specifically, let us take an instance 
like Frontier out my way. It has a stop at Alamosa, Colo. Suppose 
a resident of Alamosa desires to fly a round trip to Washington, D. C., 
he goes to the Frontier office and purchases a round-trip ticket. There 
would then be added $1 or $2 on the purchase of that round-trip ticket ? 

Mr. Rorun. First, I am not sure whether Frontier increased its fare 
between Alamosa and Denver, or whether it did not. 

Mr. Rogers. But Frontier would be in a position, as an example, 
to collect the $1? 

Mr. Roru. If Frontier had filed a tariff increase with the dollar— 
under this policy, the Board would certainly not have suspended such 
an increase. 

Mr. Rogers. Well then, the next question: Would Frontier get to 
keep that $1 or must it divide it with the connecting airline ? 

Mr. Roru. The typical practice in the industry on the prorate of 
joint fares, or carriers joint fares, is what is referred to as a rate pro- 
rate. That is, if there is a local fare between Alamosa and Denver of 
$10, and a first-class fare between Denver and Washington of, let us 
say, $100, and the joint fare is $110 on a through ticket from Alamosa 
via Denver to New York or Washington, 10 one-hundredths of the 
$110 through ticket would be the share of Frontier Airlines and one- 
hundredth tenth would be the share of the trunkline carrier. That is 
the typical arrangement, although there may be exceptions to it. 

The Cuarrman. Do I understand, Mr. Roth, that this additional $1 
fare means $1 charged for each ticket, but if it is a round-trip ticket, 
it is $1.90? 

Mr. Rorn. Yes, sir. 

The CuHairman. Commissioner Denny, in accordance with the deci- 
sion which dismissed the general-fare investigation, is it not true 
that the earnings of the carriers from 1950 to the present date are exces- 
sive as measured by reasonable regulatory standards? 
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Mr. Denny. I do not think so, over a number of years. 

The Cuamman. I mean, just from 1950 to—— 

Mr. Denny. But I think the Board has said in several decisions 
that the earnings were excessive at that time. 

The Cuarrman. That is, from 1950 to that date, the earnings were 
excessive ¢ 

Mr. Denny. At certain times, yes. 

The Cuarmman. Yet the fact is that the Board at the present time 
is doing nothing about the general fare level ? 

Mr. Sasure: Not that I know of. 

The Cuarrman. They are doing nothing? 

Mr. Denny. Not that I know of. 

The Cuarrman. Is it also true that you yourself have made no at- 
tempt to do anything about it ? 

Mr. Denny. Well, as I say, I have discussed it many times. 

The Cuarrman. You discussed it many times? 

Mr. Denny. With members of the Board, yes. 

The Cuarrman. Is it fair for this committee to conclude then that 
after May 14, 1953, when the Board proceedings were dismissed with 
the understanding that the staff investigation would be conducted, 
you again changed your position and were content to have no staff 
study conducted at all? 

Mr. Denny. I do not think I changed my position necessarily. I 
think all of the Board, at least the majority of the Board, decided that 
it was not a good thing at that time. 

The Cuairman. Were youa part of the majority ? 

Mr. Denny. Sometimes I was. 

The Cuatrman. I mean, at that time? 

P Mr. Denny. Well, I cannot tell you, because it varies from day to 
Ly. 

The CuarrmMan. Well, was their any formal Board action, which 
instructed that there would be no staff study ? 

Mr. Denny. No. 

The Cuarrman. Did you agree that there would be no staff sory 
m Mr. Denny. Well, yes, I agreed with the other members of the 

oard. 

The Cuamman. Would that not be a change of mind; because you 
have agreed as a condition for no general fare investigation that there 
should be a staff study ? 

Mr. Denny. Of course, if you call—if you take into consideration 
the development of certain things that went on in the airlines at that 
time, there was a change of opinion of everyone. 

The Cuarrman. So there was another change of mind on your part! 

Mr. Denny. Well, if you call it that. I do not exactly call it that. 

The Cuamman. Since the dismissal of the general passenger-fare 
investigation in May of 1953, have you had any additional talks with 
Mr. Tipton about the level of rates ? 

Mr. Denny. Well, I would say that with him, and with many other 
members, and many other representatives of airlines, we have talked 
continually—not continually, but from time to time about the earnings 
of the airlines. 
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The CHarrman. Were there any other matters that came before 
the Board after this dismissal of the general passenger-fare investiga- 
tion concerning which you had discussions with Mr. Tipton? 

Mr. Denny. I have talked with Mr. Tipton many times since then. 

The Cuatrman. About matters before the Board ? 

Mr. Denny. No. Mr. Chairman, I want you to understand this. 
Many times representatives of airlines come to me to talk when there 
may be a case pending that has some relation to that airline. 

I have taken this regular policy to discuss general matters with 
them, but if it is anything relating to a particular case before the 
Board, I have always said to them, “I cannot discuss that with 
you. 

The Cuarrman. You want to say, Commissioner Denny—I am only 
trying to get whatever discussions were had 

Mr. Denny. That has happened many times. 

The Carman. As for this code of ethics which I have read, I 
personally think it may be too strict. I do not see how you could 
avoid having conversations, but you do have a code—you promulgated 
that code and I think you have to live up to it until it is changed. If 

ou see fit not to change it, then you have got to live up to it. I think 
it is a very strict code and it may be unrealistic and impractical, but 
it is there. I think if you are not going to live up to it, the code 
should be changed. 

Mr. Denny. I have lived up toit. I will say this, too. I have talked 
to many Members of Congress who are friends of mine who have dis- 
cussed cases with me that are before the Board, and I have given them 
the same answer, that “I cannot discuss with you a case that is before 
the Board. I will be very glad to discuss with you things of interest 
in your district or in your territory, but I cannot discuss with you 
cases that are before the Board.” 

Mr. Scorr. Any more than you could discuss with him matters that 
occurred in a meeting between you and other Commissioners, 

Mr. Denny. Exactly. 

Mr. Scorr. That would be an ethical breach, too, would it not? 

Mr. Denny. Exactly. I have never done that. 

The Cuarrman. Is it not true that the end result of all of this is 
that scheduled carriers now have, shall I say, by way of subsidy paid 
by the general public, what amounts to a floor of 8 percent on their 
investment after taxes, but no ceiling on the rate of return—is that 
not the effect of all of this? 

Mr. Denny. Well, there has been—I do not quite understand that 
question, but perhaps Mr. Roth could answer it better than I can. 

The Cuarrman. I would like to have your views on it, I will read 
the question again, if you wish. 

Is not the end result of all of this discussion and the questions and 
answers, that the scheduled carriers now have by way of subsidy paid 
by the Government what amounts to a floor of 8 percent on their in- 
vestment after taxes, but no ceiling on the rate of return? 

Mr. Denny. I think there is a ceiling on the rate of return. I think 
the Board has watched individually in each case that there should be 
and there must be a ceiling, a reasonable basis for earnings. Some- 
times they have exceed that, and the Board has said so. 

The CHarrmMan. Have you ever asked a reduction of fares? 
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Mr. Denny. No. They have asked once or twice, I believe, since 
I have been on the Board, for an increase in fares. ; 

The Cuarmman. Has the Board ordered any decrease in fares? 

Mr. Denny. Well, there has been essentially a decrease because of 
the tremendous impact of coach service. 

The Cuarrman. Has not coach service increased the revenue of the 
airlines ? ; 

Mr. Denny. It has increased them, but on a very reduced fare, 

The Cuairman. I read from page 131. It is Mr. Roth this time. 

The CuarrMaNn. Therefore, is it not correct that, under the Board’s policy, 
while there is no ceiling on what the domestic trunkline carriers may earn, they 
are, if necessary, provided with a subsidy which gives them an opportunity to 
earn a return of 8 percent? 

Mr. Rorn. It is correct, with this qualification: That the opinion of the Board 
in the dismissal of the general fare investigation spelled out that if in the future 
the industry reaches a bad year in which the carriers can demonstrate that with 
efficient management they are failing to earn the 8-percent rate of return, the 
Board has no intention to subsidize the short-term deficiency in earnings of the 
strong domestic carriers that have recently been off subsidy. 

In other words, the philosophy of the Board was: “We know you are earning 
12 and 14 percent on your overall investment in the good years right after Korea, 
but we anticipate there will be bad years coming up sometime in the future, and 
at that time the Board has no intention to award subsidy if you start earning 
only 6 percent or 4 percent or 2 percent.” 

There have been no bad years after Korea; have there? 

Mr. Denny. No; there have been some years that have not been so 
good, and some years have been better. 

The CuarrmMan. But you have never asked the lines to reduce their 
fares? 

Mr. Denny. No. 

Mr. Scorr. Except they are off subsidy—except one ? 

Mr. Denny. They are all off subsidy. In the meantime, the rail- 
roads have increased their fare 5 or 6 times. 

Mr. Scorr. Except one ? 

Mr. Denny. Yes. 

Mr. McCutxocn. I would like to ask this question for information 
of Mr. Denny, or the chairman if he has it. 

Is there a ceiling on earnings of any regulated industry? Is there 
a ceiling on the earnings of certificated, overall road haulers, bus lines, 
railroads, truck lines ? 

Mr. Rorn. Would you like me to answer that ? 

Mr. McCutxocu. I would like to have you answer it, if you know 
the answer. 

Mr. Rorn. My understanding is that the regulatory pattern of the 
Interstate Commerce Commission is not different in the basic frame- 
work from the pattern before the Board. I think the difference is that 
the railroads are actually earning a much lower rate of return, but I 
am not very familiar with the various rate decisions of the Interstate 
Commerce Commission. But I think in the sense in which I assume 
that you mean it, I am not aware of any specific ceiling or any auto- 
matic way by which, if the railroads are earning 6 percent, instead of 
the current figure, that your chief counsel indicated before—— 

The CuarrMan. I think in answer I might state that the record 
shows that there is a ceiling on railroad rate of return, ranging from 


3°4 percent to 5 percent. 
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Mr. McCuuiocn. I wonder if that just happens to be an accident of 
fact, or is it a matter of law? 

The Cuarmman. The Interstate Commerce Commission fixes it. 

Mr. McCutiocn. You mean then when a passenger bus rate is fixed 
or a truck freight rate is fixed or a railroad freight rate or a railroad 
passenger rate is fixed that there is a ceiling on the return which it 
may derive and automatically thereafter the fare is reduced ? 

he CuarrMan. That was in the record. I think it might be well 
for counsel] at this point to check with the regulatory bodies to confirm 
that, so that we will have complete information on that. 

Mr. Maerz. May I ask Mr. Roth this question? It is my under- 
standing that the Federal Power Commission, for example, under the 
Natural Gas Act, which was adopted the same year as Civil Aero- 
nautics Act, 1938, limits pipelines, for example, specifically to a rate 
of return on investment after taxes ranging from 5.75 to 6.25 percent. 
Is that right, if you know? 

Mr. Roru. It is my understanding that in the various specific de- 
cisions of the Federal Power Commission in rate cases that rates of re- 
turn allowed by the Commission are in line with your statement, but, 
of course, after the rate is established any given company might earn a 
much higher rate of return, just as he might also lose money with any 
given rate. 

Mr. Maerz. In which case, if the pipeline, for example, earns more 
than, we will say, 6.25 percent, the Federal Power Commission will 
then institute a rate proceeding, will it not, with respect to that line? 

Mr. Rorn. I would certainly assume that that would be so. 

Mr. Materz. Is it not correct, also, that you have a mathematical 
standard for subsidy purposes of 8 percent ? 

Mr. Rorn. For domestic carriers? Absolutely, yes. 

Parenthetically, the motor carriers, regulated by the Interstate Com- 
merce Commission, have much higher rates of return. 

Mr. Materz. But they do have mathematical standards, do they not, 
at the Interstate Commerce Commission for motor carriers? 

Mr. Rorn. I do not think it is a mathematical standard of a fixed 
return on investment. 

Mr. Maerz. They have some standard to ascertain what the motor 
carrier rates should be; is that not correct ? 

Mr. Rorn. I think—I am not familiar enough with it, but I do know 
that the actual earnings of the motor carriers are much more like the 
airline earnings in rates of return than the railroads. 

The Cuarrman. In the light of the present airline earnings, do you 
think they should still be permitted to have this dollar a ticket fee? 

Mr. Denny. I think that almost any time the Board may decide to 
look into that and make a decision on it. I had not been thinking 
about it very lately because of taking it from a long, long term, over a 
great many years, the earnings have not been tremendously excessive. 
I believe that all of these airline a should be given a chance 
to earn money when they can for a while, at least, to make up for the 
lean years they had before. They are not very attractive investments 
to the ordinary equity purchaser, as you know. 

The Cuarrman. Do you not think in these lush years then they 
should be compelled by you to set aside reserves for the lean years? 

Mr. Denny. I think they do set aside reserves. I think they plow 
back into their companies tremendous percentages of their earnings. 
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The Cuarrman. Is that by Board action? 

Mr. Denny. No; it is not by Board action. 

The Cuarrman. Do you not think that the Board should devise some 
standards by which some of these excessive earnings can be set up as 
reserves ? 

Mr. Denny. You mean that we should set an exact percentage, 
that so much 

The Cuarmman. No, no. 

Mr. Denny. So much should be put back into reserves? I do not 
think we can do that. 

The Cuarrman. Not exactly that, but some sort of criteria. As I 
understand it, one of the things that was to be looked into under 
the passenger investigation was exactly that, the standard for re- 
serves. Do you not think that there ought to be something set up in 
that regard by the Board ? 

Mr. Denny. I doubt very much under our act that we have the 
power to do such a thing. 

The Cuarrman. I would like to get your opinion, or the opinion 
of your counsel on that. Is your counsel here ? 

Mr. Riztey. Yes; we have him here. 

The CuarrmMan. The question is whether or not you have power 
under the Civil Aeronautics Act to prescribe standards concerning 
the setting up of reserves ? 

Mr. Strong. My name is Franklin M. Stone, and I am General 
Counsel. 

I do not think, Mr. Chairman, that we do have specific authority to 
do that. 

The CuatrmMan. Have you general authority ¢ 

Mr. Stone. Well, I do not know what authority we have. I do 
not know that we have the authority. 

The CuarrMan. Have you ever asked for any change in the statute 
to give you that authority ? 

Mr. Srone. I do not think there is any such legislation pending, 
si 





r. 
The Cuatrman. Did the Board ever ask for such authority? 
Mr. Stone. I do not believe we have. 

Mr. Keattne. Do you know whether the Interstate Commerce Com- 
mission Act covering railroads and others authorizes regulatory bodies 
to go into companies and tell them what reserve they shall set up, 
and how they shall run their companies? 

Mr. Stone. I do not know. e have to keep the distinction in mind 
that this is a subsidized industry, rather than some of the other busi- 
nesses that are not subsidized. 

Mr. Keatrna. I appreciate that fact. In other words, your con- 
tention is that they might go farther with reference to the airlines 
than they would with reference to other industries ? 

Mr. Stone. That is right. 

Mr. Keatina. That I agree with. But I wondered whether in other 
industries the regulatory acts permit the Government to go that far 
in the way the companies are to run their businesses ? 

Mr. Strong. I could not say for sure, but I do not think so. 

Mr. Rocers. As I understand it, from the explanation given by 
you, under the present law the CAB does not have the authority to ad- 
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just and raise and lower rates as the Interstate Commerce Commis- 
sion has, for example. Is there a distinction between the authority 
of Interstate Commerce Commission and the Civil Aeronautics Board 
to establish and determine rates ? 

Mr. Stone. Yes, I think there is an essential difference. 

Mr. Rocers. There was some testimony, I think given by Mr. Roth 
here, that usually the airlines come in, file their schedule of rates, 
which they believe to be competitive. ‘They file and when the schedule 
is filed under the present law, is the Civil Aeronautics Board com- 
pelled to accept that automatically ? 

Mr. Srone. Oh, no, sir. 

Mr. Rocers. Then what kappens when they come in and file a sched- 
ule. Can the Board call them in and say, “Look, this fare is too high, 
you had better cut it down or else we will do it.” 

What authority have you? 

Mr. Stone. The Board has the authority to disapprove that tariff. 
I believe Mr. Roth can explain in detail with regard to tariffs. 

Mr. Ror. The way that works is that the tariff staff of the Board 
under my supervision examines every tariff that is filed in terms of 
technical requirements with respect to the Board’s regulations for the 
filing of tariffs. And, in addition, they make an analysis to deter- 
mine whether the proposed fares, on their face, appear to be reasonable 
or unreasonable. And since the dismissal of the general fare investi- 
gation in May 1953, basically every fare increase filed by the trunk- 
lines for their passenger services has been suspended by a Board order. 

In other words, the Board has the power to suspend any tariff that 
it believes to be unreasonable for two periods, not to exceed 90 days 
each, and during that time you have to process a formal investigation. 

Mr. Rogers. In other words 

Mr. Rorn. To determine—— 

Mr. Rocers. When the airline, be it scheduled or nonscheduled, files 
its tariff with the Commission, the Commission then makes the deter- 
mination whether it is fair and reasonable? 

Mr. Roru. Not a formal determination, sir. 

Mr. Roeers. How would the airlines know that the determination is 
made—who issues the order? 

Mr. Rorn. The tariff must be filed ordinarily 30 days in advance. 

Mr. Rogers. Yes. 

Mr. Rorn. If no action is taken by the Board by the 30th day, then 
the tariff, under the terms of the law, becomes an effective tariff, which 
sets forth the lawful rates until such time as they are changed by the 
filing of a new tariff or by a Board order requiring a change after 
notice and hearing. 

Mr. Rogers. Then the situation is that once the tariff is filed and 
no order is entered by the Civil Aeronautics Board during the 30 days, 
then the tariff becomes effective ? 

Mr. Ror. Correct. 

Mr. Rogers. Once it becomes effective, as I understand it, by coun- 
oe the Board has no authority to change that tariff; is that 
right 

Mr. Rorn. No, sir. I think the Board’s authority is similar to the 
authority of the Interstate Commerce Commission, although I am 
not familiar in detail with the Interstate Commerce Commission’s 
practices. The Board has to institute an investigation—— 
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Mr. Rogers. Yes. 

Mr. Roru. Into the reasonableness and lawfulness of the particular 
rates in question, and the Board can only order the domestic carriers 
to change their rates, fares, and practices, set forth in the tariff, after 
notice and hearing relating to the particular rate matter. 

In other words, we have to have a formal proceeding and deter- 
mine that the particular rates are too high or otherwise unreasonable. 
And then the Board does clearly and specifically have the power un- 
der the Civil Aeronautics Act to require the carriers to change their 
published rates. 

Mr. Rogers. Have you had lots of cases where that has taken place? 

Mr. Roru. I do not believe there have been lots of cases, no, sir. 

Mr. Quictry. Have there been any ? 

Mr. Roru. I am sure there have been some. 

Mr. Quietry. How long have you been with the Commission ? 

Mr. Ror. Almost 15 years. 

Mr. Quietey. How many would you recall in that period? 

Mr. Roru. I recall very few, bearing in mind that the power of 
persuasion might be as important as any power after a long drawn 
out formal proceeding to get an air carrier to change its rates. If 
the question is, how many formal investigations were started by the 
Civil Aeronautics Board where the fares were already in effect, I 
certainly recall very, very few, but there have been hundreds, I be- 
lieve, of tariffs filed proposing to increase fares, that have been sus- 
pended by the Board. 

But relatively few instances have occurred where the rate is already 
in effect in which the Board started a formal proceeding, but you 
must keep in mind that numerous fares have come down, either by 
voluntary action of the industry or by the powers of informal persua- 
sion of the Board. 

Likewise, in numerous instances where a new competing carrier 
has entered the market, the new carrier has filed a substantially lower 
tariff, or fare, than the going fare for the particular route. 

Mr. Quietey. What happened in that type of case? 

Mr. Rorn. In that type of case invariably the existing carrier or 
carriers will normally reduce their fares or rates to match the re- 
duced fare of the newly authorized carrier in order to compete suc- 
cessfully with that carrier. 

Mr. Rogers. May I direct a question generally to the members of 
the Board as it relates to this question of the right to regulate fares 
as being somewhat similar to that of the Interstate Commerce Com- 
mission. 

In face of the fact that we recognize that the air industry has been 
in existence, say, 25, 30 years, and pete of the time, if not all of the 
time, most of them have been on subsidy, which we are getting away 
from. Do you think that Congress should give to the Civil Aero- 
nautics Board the same authority with respect to the regulation of 
rates that is now lodged in the Interstate Commerce Commission, or 
similar rate-regulating bodies? 

What are your comments on that? Do you think the pattern has 
been set enough in the face of the fact that you have trunklines and 
feeder lines and things of that type? 

Mr. Rizixy. I think the Board ought to have some authority. 

Mr. Rocrrs. Yes. 
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Mr. Riztry. Some authority in connection with the regulation of 
rates that we do not have. I think there ought to be some certain 
yardsticks and criteria. ‘ i ; 

The Cuarrman. Is that quite true? I read from a dissenting opin- 
ion from Mr. Adams. He might give us his view with respect to that 

wer. He said in his dissenting opinion on the general passenger 

are investigation in connection with the reasonableness of the earning 
levels— 
A further issue in the case, at least by implication, is the possible need for estab- 
lishing an earnings reserve policy whereby a portion of the profits accrued dur- 
ing the period of high earnings could be used to offset losses of other periods. 

I might ask, Commissioner Adams, do you feel, in the light of what 
you said, that the Civil Aeronautics Board has the power to pro- 
mulgate rules and regulations as to earning reserves? 

Mr. Apams. Well, Chairman Celler, as I understood it, that was 
to be one of the issues in the general fare investigation case. I can only 
give you my impression of our power. 

First, I Glan we have adequate power to deal with the rates and 


the fares of the carriers with the exception—and I believe that is what 
Chairman Rizley was about to explain, that we are seeking legisla- 
tion to control those fares in the international field where we have no 
-— authority. But I feel we have adequate authority in the domestic 
eld. 
With reference to this reserve policy, I think that can best be ex- 
cee in response to the spirit of the questioning of 1 or 2 of the 


ongressmen that rather implied that that would be far-reaching 
power to have this reserve. 

Well, I certainly agree with that, if it were not for the fact that 
under the Board we do have section 406, and we do have the subsidy 
provisions, which make available to all of our present carriers the 
requirement for subsidy, if they are in a period of financial distress. 

I do not speak with any finality, but I believe that the Board, after 
a proper investigation, would have the power to set up an earnings 
reserve related to the future need of that particular carrier for subsidy. 

I can conceive of such an authority and right, but insofar as we 
have not explored that it must remain speculative. 

The Cuarrman. That is an additional reason why you should have 
this passenger fare investigation, is that not correct ? 

Mr. Apams. Well, Chairman Celler, I felt that we should have a 
poeenees fare investigation at the time this matter came up. And I 

eel that we should have one now. 

The Cuarrman. Commissioner Denny, do you feel that we should 
have a passenger fare investigation now ‘ 

Mr. Denny. I have not made up my mind as to whether now is the 
best time to have it or not. I would have to study it considerably be- 
fore I would vote for it. 

I do not see any great harm in it, except that it takes tremendous 
time of our staff. It isa very expensive thing to do. 

I think we are handling it pretty adequately at the present time 
in the cases as they come before us. 

The Cuarrman. Is it not expensive to the public not to have it? 

Mr. Denny. It may be. 
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The CHatrman. One reason you gave for voting to dismiss the 
general passenger fare investigation was that i cient time had 
elapsed since the removal of price and wage controls to evaluate fully 
the effect on prices of materials and veaaiiehs on wages and salaries. 
Is that correct ? 

Mr. Denny. That is right. 

The CHatrman. Do you not think that sufficient time has now 
elapsed to evaluate fully the effects of the removal of price and wage 
controls? 

Mr. Denny. Yes, for that reason—that reason no longer holds. 

The Cuarrman. Another reason that you gave for the dismissing of 
the general passenger fare investigation was the Korean situation 
and the possibility that once Korea was ended there might be a reduc- 
tion in travel. Is that not correct? 

Mr. Denny. That is right; yes, sir. 

The Cuatrman. Did this happen, that is, the decrease in travel? 

Mr. Denny. In the last few years, of course, it has increased tre- 
mendously. 

The Cuarrman. Increased ? 

Mr. Denny. Yes—much beyond our expectations. 

The Cuatrman. So that at the present time neither of the two reas- 
ons which you cited for dismissing the proceedings are tenable? 

Mr. Denny. I gave more reasons than that, I believe, in that opin- 
ion. It speaks for itself. 

Mr. Quieter. Mr. Commissioner, I think earlier in your testimony 
today you indicated that one very persuasive factor in your thinking 
at the time you reversed your position on the overall investigation was 
the fact that the cost and the income lines were moving closer together. 

Mr. Denny. Yes. 

Mr. Quieter. You pointed out that you felt that you were some- 
what vindicated in your judgment by the fact that in the subsequent 
years 1953 and 1954 they continued to move closer together ? 

Mr. Denny. Yes. 

Mr. Quieiry. Would not the fact that they now appear to have 
reversed themselves and are again moving away be an equally persua- 
sive reason for a general investigation at this time? 

Mr. Denny. It might be. They have started toexpand. They start- 
ed to expand in 1955. 

Mr. Quieter. If that was such an important factor in your thinking 
in 1953, would it not loom equally large in 1956? 

Mr. Denny. Of course not. 

Mr. Quieter. It would not? 

Mr. Denny. Of course not, no. 

Mr. Quietey. Why not? 

Mr. Denny. Because there is a tremendous difference. There is a 
difference. The two lines are becoming further separated all of the 
time. 

The CHatrMaNn. Since those two reasons are no longer tenable, can 
you tell this committee, why you have you not sought to reinstate the 
general passenger fare investigation by the Board ? 

Mr. Denny. It is pretty hard to explain that, because as I say, we 
discussed it pretty thoroughly among the members of the Board at 
various times. And my inclination was that we were getting the in- 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 993 


formation from day to day, from month to month, and quarterly, and 
that there did not seem to be any immediate necessity for it. 

Mr. Rogers. Let me ask this. Sup a citizens taxpayers asso- 
ciation, who are opposed to subsidies filed a complaint that the rates 
are too high and asked for a general investigation. Does the Civil 
Aeronautics Board have then to accept that and proceed with an 
investigation ? 

mr nny. I do not think they would have to, but I think they 
would. 

The Cuarrman. Did you discuss, Commissioner Denny, with Chair- 
man Rizley the question of reinstating or reinstituting the general 
fare investigation ? 
pane Denny. I do not remember discussing it with Chairman 

izley. 

The CuarrMan. I think it might be well to recapitulate and read 
from the testimony. Page 143. 

The CHAIRMAN. Would you say, Commissioner, it is the Board’s fault for the 
failure to vigorously pursue the matter? 

Mr. Riziey. Certainly, I think it is the Board’s fault this has not been pursued 
rather than the staff’s fault. Of course, I did not know this was in here until 
right now, but I want to take any part of the responsibility, I don’t want to lay 
anything on the staff. I think it is the Board’s fault that this thing has not been 
brought up to date in the manner that it was intended or at least that was in 
the opinion at that time. 


Commissioner Rizley, it is suggested that I read the following: 


Mr. McCuttocn. Mr. Rizley, do I understand you to say that this particular 
language has never been called to your attention by any of your fellow Board 
members since you were appointed to the Board? 

Mr. Riztey. No, sir. 

That language referred to the Board’s instructions that there be an 
informal inquiry. 

Mr. Keatrtnea. Does that “No, sir,” mean he does not understand so 
or that it has not been called to his attention—does it mean that? 

The Cuarrman. I donot know. 

Commissioner Rizley, when you were here last week I asked you if 
you would be good enough to analyze H. R. 9762, which I introduced 
in March 1956. This would require regulatory agencies of the Fed- 
eral Government to encourage competition in the industries within 
their jurisdiction, except where it appears that there is overriding 
oe objectives that cannot be achieved under competitive condi- 
tions, At this point I wonder whether you would care to comment or 
give the comments of the Board on the bill ? 

Mr. Riziey. I will be gladto. I have it right here. 

At the meeting of this committee last Thursday we were asked to 
review the bill, H. R. 9762, introduced by Congressman Celler on 
March 6, 1956, and bring our comments on it to the committee today. 

The bill is in the nature of a declaration of broad policy applicable 
to the Government agencies generally, and stressing the principles of 
free private enterprise embodied in the antitrust laws. While it takes 
the form of an amendment to the Sherman Act, it would have a sub- 
stantive effect on a number of provisions of the Civil Aeronautics 
Act. Because of the limited amount of time which the Board has had 
to study the bill we should like to reserve the right, if necessary, to 
submit additional comments at a later date. At this time I would like 
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to indicate our general attitude and to comment briefly upon some 
features of the bill. 

The Board interposes no objection to this legislation. The policy 
set forth in this bill is one which would be in force throughout the 
Government and would be applicable to other agencies as well as to the 
Civil Aeronautics Board. It would introduce no new or novel prin- 
ciple insofar as the Board is concerned. The Board has many times 
expressed its faith in the American competitive system and is glad to 
reaffirm this position today. 

An objective reading of the Civil Aeronautics Act to the extent that 
it may be considered in the light of an amendment to the Sherman Act 
as contemplated by H. R. 9762, leaves no doubt that Congress considers 
competition to be a desirable thing which should established 
wherever it is possible to do so. Competition is imbedded in the mind 
and in the philosophy of the American people who, generally speaking, 
are firmly committed to that policy. It is regarded as the safeguard 
against the evils of monopoly and 1s a necessary part of the American 
way of life. Without the opportunity to compete there is no such 
thing as free enterprise. At the present time competition is required 
by the Civil Aeronautics Act to the extent necessary to carry out the 
purposes of that act. The passage of H. R. 9762 will stress the im- 
portance of the American system of free enterprise and serve as a guide 
to governmental agencies such as the Civil Aeronautics Board. Inso- 
far as the work of the Board is concerned, H. R. 9762 would emphasize 
and perhaps extend somewhat the existing provisions of section 2 of 
the Civil Aeronautics Act. 

The precise effect of a general change in a policy statement govern- 
ing a comprehensive enactment, such as the Civil Aeronautics Act is 
always hard to anticipate. In the past, when changes in the policy 
section of the Civil Aeronautics Act have been proposed, the Board has 
pointed out that the present declaration of policy has been applied over 
a period of years oz in view of the uncertainties attendant upon a new 
declaration, has suggested a preference for the incorporation in the 
act of specific obligations and duties, inclusions, and exclusions, rather 
than general phraseology contained in the declaration of policy. 
point this out not by way of criticism, for in a case of this kind dealing 
with overall Government policy, it would be difficult, if not impossible, 
to make suitable amendments to each separate act affected. The prob- 
lem of applying general language to widely varying situations does 
remain. 

The final paragraph of the bill provides that no proceeding insti- 
tuted by the United States in the courts of the United States charging 
violation of the antitrust laws shall be barred or stayed for the reason 
that any agency has jurisdiction or is exercising jurisdiction over some 
or all of the activities included in the alleged antitrust violation. 

It is the understanding of the Board that this provision is directed 
to the doctrine of primary jurisdiction as set forth in certain decisions 
of the courts. The Board has no comment to make with respect to this 
provision as it relates to matters which are of primary concern to the 
courts. 

The Cuarrman. I want to thank you and the members of the Board 
for that statement. It is very praiseworthy, and the suggestions con- 
tained in it should certainly be encompassed by this committee. 
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I think that this would be a good point to break. The committee 
will resume its session at 2:30 this afternoon when we shall hear the 
counsel from the North American Air Lines. 

Mr. Riztry. I think that we have no further statement to make. 

The Cuarrman. Commissioner Rizley, with regard to the testimony 
of Mr. Adams—any time you set is perfectly all right. 

Mr. Riziey. Yes; we will make that at your convenience after we 
have had some time to look into it. 

The CuarrmMan. We will now recess until 2 :30 o’clock. 

(Whereupon, at 1 p. m., a recess was taken until 2:30 p. m., of the 
same day.) 

AFTERNOON SESSION 


The Crarrman. The committee will resume. 

This afternoon we will continue the testimony of Mr. Hardy K. 
Maclay. Mr. Maclay? 

Mr. Mactay. Yes, sir. 


TESTIMONY OF HARDY K. MACLAY, COUNSEL FOR THE NORTH 
AMERICAN AIRLINES GROUP—Resumed 


The Cuairman. I do not know up to what page you had read in your 
statement. 

Mr. Mactray. I believe it was page 6, if I remember. 

The Cnarrman. Page 6. Will you goon,then. It is the bottom of 
page 6, just before the last paragraph. 

Mr. Mactay. At the bottom of page 6. 

Mr. Chairman and members of the committee, there is nothing in 
the legislative history of the Civil Aeronautics Act to lend any support 
to the view that the Civil Aeronautics Act was actually intended to 
effect any substantial change in the rights of a financially and otherwise 
qualified nonsubsidized operator, to commence engaging in the sched- 
uled air transportation of passengers or property. . 

Senator Truman gave assurances that, under the Civil Aeronautics 
Act, there could be no bars erected protecting the grandfather carriers 
and excluding new operators; that grandfather carriers could not be 
perpetuated and new applicants denied consideration; that the activi- 
ties of grandfather carriers would not be authorized to the exclusion 
of others. 

All of these statements you will find duplicated in the exhibit which 
I submitted for the record, on the legislative history of the Civil Aero- 
nautics Act, with the authorities for each one. 

The policy directives of section 2 of the act are unprecedented, clear- 
ly calling for dynamic, administrative leadership in fostering, promot- 
ing and encouraging competition and encouraging new ideas in this 
new and developing industry. ; 

In addition to the unequivocally expressed congressional intent that 
certificates of public convenience and necessity were to be liberally 
granted, the Congress went even further to insure, without fail, that 
the burden of securing a certificate could not result in excluding oper- 
ators from this industry, if it should appear that their operation would 
be in the public interest. 
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The Congress empowered the Board, under section 416, to exempt 
carriers from all economic regulatory provisions of the act, including 
that of securing a certificate of public convenience and necessity. 

An exemption proposal was first suggested which would have limited 
the grant of operating authority by way of exemption to nonscheduled 
operators. Both the House and the Senate specifically rejected this 
proposal. Representative Lea opposed any such limitation and stated 
with wisdom which has since proved prophetic: 

Every airline in interstate or foreign commerce that amounts to anything has 
togoonaschedule. They cannot secure business unless they do. 

The exemption provision was made applicable to scheduled as well as 
to nonscheduled operators. The purpose of the exemption provision 
was to foster the entry of new companies into the airline business, to 
enable them to develop into large airlines, and to prove their worth in 
civil aviation. : 

It was a specific purpose of the exemption provision to make cer- 
tain that the burden of the new certificate requirement would not pre- 
vent service being performed by a carrier, if such service were in the 
public interest. 

Mr. Rogers. May I interrupt you there? 

Mr. Mactay. Yes. ; 

Mr. Rogers. You put the qualification “if such service were in the 
public interest.” Now, did not Congress give authority to the CAB 
to determine what was “public interest” ? 

Mr. Mactay. Yes, they did, and I have those words there because 
they are specifically found in the exemption provision. The exemp- 
tion provision authorizes the Board to exempt the carrier from having 
a certificate, and to exempt it from all other economic provisions, 
if 





Mr. Rogers. Then is it your position that the intent of nen 
at the time it passed this act was that any person could go in and get 
any kind of certificate it wanted, and that the CAB should not regulate 
it? 

Mr. Macray. The CAB should not what? 

Mr. Rogers. Should not go ahead and issue a certificate of con- 
venience and necessity on any application. 

Mr. Mactay. I don’t say they should issue a certificate on every ap- 
plication, because there is a provision in the act that you have to prove 
fitness, willingness and ability, and public convenience and necessity, 
to be entitled to a certificate. 

Mr. Rocrers. Yes. 

Mr. Mactay. However, the legislative history is unequivocal, and as 
clear as any legislative history could be, that it was contemplated there 
would be osutillentan issued, particularly on nonsubsidized carriers, and 
that the grandfather carriers should not be the only ones to operate 
major routes. 

Now, what I am saying is this: that in 18 years there have been 164 
applications, I believe the chairman said this morning, and not a single 
one has been granted. 

Mr. Rocers. Well, the point I am trying to get at is, we agree, at 
least, that Congress intended that there should be certificates issued. 

Mr. Mactay. Yes. 
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Mr. Rogers. They placed that authority with the CAB. 

Mr. Mactay. Yes, sir. 

Mr. Rogers. And, having placed it with them, then any person en- 
gaged in the business must go there to get a certificate. 

Mr. Mactay. That is correct. 

Mr. Rocers. That is what I wanted to know, because you make 
the—— 

Mr. Macuay. Yes, we are in agreement. 

Mr. Rogers (continuing). Because you make the statement: 

It was a specific purpose of the exemption provision to make certain that the 
burden of the new certificate requirement would not prevent service being per- 
formed by a carrier, if such service were in the public interest. 

Mr. Mactay. Yes. 

Mr. Rogers. Now, that is your statement. 

Mr. Mactay. And the statement is correct. 

Mr. Rocers. And somebody has to determine what is in the public 
interest, 

Mr. Mactay. That is true. 

Mr. Rogers. You have no objection to that procedure, have you? 

Mr. Mactay. No, no. I say that that procedure is in the procedure 
which Congress set up in the act. 

Mr. Rogers. Yes. Thank you. 

The Cuatrman. Mr. Maciay, I do not know whether you would like 
to proceed with this—could you epitomize your statement and speak 
extemporaneously, or would you prefer to continue reading? 

Mr. Macray. i will do whatever you like, Mr. Chairman. 

We have charged that there is what we have referred to as a con- 
spiracy to prevent anyone getting into this industry, and we also 
charge that this has been 96 percent successful and, in the case of any 
trunk passenger route, it has been 100 percent successful. 

Now, the statement goes to that. 

Mr. Rogers. May I interrupt you to ask, What is your definition of 
a trunk passenger route ? 

Mr. Mactay. Any major market, any major route. 

Mr. Rogers. Major route, say, from att to Chicago? 

Mr. Mactay. That would certainly be a trunk route, yes. 

Mr. Rocers. Are you familiar with the operation of Continental 
Airlines? 

Mr. Mactuay. Yes. 

Mr. Rogers. And you know that in 1938, they had less than 600 
miles of territory, from Denver to Albuquerque. 

Mr. Mactay. Yes. 

Mr. Rogers. And you know that since that time, they have secured 
certificates which extend them to Kansas City, to Chicago, Los An- 
geles, Oklahoma, and Texas. 

Mr. Mactay. They have secured major trunk routes. 

Mr. Rocrrs. Yes. 

Mr. Mactay. But no new entry has been made. No member except 
the original members of the Air Transport Association has ever got- 
ten one. 

Mr. Rocrers. You mean original members? 

Mr. Mactay. That is right. 
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Mr. Rogers. Well, let us take Western Airlines out our way. Was 
that an original member of the Air Transport Association ? 

Mr. Mactay. Yes, sir. 

Mr. Rogers. Do I understand that everybody who was in business 
in 1938, at the time this act was passed, went into that association ? 

Mr. Mactay. No. There were 18 members of the Air Transport 
Association. Those were the 18 trunk lines. Actually, we usually 
refer to 16 trunk lines, because 2 of them, as I nletuleend didn’t oper- 
ate very long. But every trunk route that has been given has been 
given as an extension of one of the original members of the Air Trans- 
port Association. 

Mr. Rocers. That was the reason I was asking, whether Continental 
and Western were among those 18 ? 

Mr. Mactay. Yes, they were. 

Mr. Rogers. And they were small operators at that time ? 

Mr. Mactay. All operators were small at that time, except the very, 
very large ones, of which there were four, I guess, at that time, 

Mr. Rocers. Well, you had Transcontinental, United, that were 
in operation at that time—— 

Mr. Mactay. Yes. 

Mr. Rocers (continuing). And American and Eastern. 

Mr. Mactay. Yes. 

Mr. Rogers. What was the fourth one? 

Mr. Mactay. I think you named four, didn’t you? United, East- 
ern, TWA, and American. 

Mr. Rogers. Yes. 

Mr. Macray. And those carriers, of course, have been given the lion’s 
share, they have 75 percent of the total revenues of the industry. 

Mr. Rogers. Well, is it your position that when the CAB extended 
the routes of those particular ones, that they were not doing right by 
the rest of the boys? 

Mr. Mactay. Well, I think that if—there is quite a bit of criticism, 
adverse criticism, of some of the things the Board has done, yes. 

I think if the Board had earlier in its career followed the policies 
which Mr. Rizley has followed more recently, that the industry would 
have been off a subsidy many, many years ago, instead of getting off 
fairly recently, because the smaller trunk carriers were not permitted 
to get into the major points; and when they do get into those major 
points, they get off subsidy, and they should have been off quite a while 


ago. 

OMe: Rogers. You take the position that if all of those who had gotten 
into major points had gotten there a few years earlier, they would have 
gotten off subsidy much sooner ? 

Mr. Mactay. I think they would have. 

The Cuarrman. Mr. Maclay, I think it would be to the convenience 
of the committee if you could, page by page, epitomize the contents of 
your statement. You are skillful enough to do that. 

Mr. Mactay. All right. 

The CuHatrmMan. It would save us considerable time, and we have 
been at this since 10 o’clock this monring. 

Mr. Mactay. I know. 

The Cuarrman. And the members have other chores besides hearing 
witnesses. 
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Mr. McCuntocn. Mr. Chairman, before Mr. Maclay starts that sum- 
mation, I would like to ask this question : 

Does every trunkline certificated carrier have the competition of an- 
other trunkline certificated carrier between major cities now? 

Mr. Mactay. Well, now, I can’t be certain, because of the recent 
cases. I am not thoroughly familiar with each of the points that were 
given to each of the carriers. But certainly until then there were sev- 
eral monopoly—what you might call monopoly routes, monopoly seg- 
ments—where the carriers had only one carrier that served it. There 
were quite a few of those points. 

I believe there may still be a few. I am not sure about that. But 
for the most part, they have been covered by competition. 

Mr. McCutitocu. Would you have any idea of major cities where 
there is no competition between certificated carriers? 

Mr. Keatrne. Of course, the witness has got to know what major 
cities are, whether they include Brooklyn or Rochester or Toledo, Ohio, 
or just what it means. 

Mr. Macray. Well 

Mr. Keattne. Let’s say cities of about what 

Mr. McCutiocn. Oh, about half a million. 

Mr. Mactay. Well, now, prior to these recent cases, for example, 
there was no competition on the route from New York-Washington to 
Dallas. There was no competition on the route from Dallas to Los 
Angles. I guess, I believe that is still true, Dallas-Los Angeles. 

Well, I am not thoroughly familiar with all the routes. 

The Cuarrman. Would you not say, though, that the CAB had done 
a good job in the last year under the leadership of Ross Rizley, in in- 
jecting more competition as between the certificated carriers ? 

= Mac tay. I think Mr. Rizley has done an outstanding job, and I 
thin 

The Cuarrman. When you say “Rizley,” you mean the whole Board ? 

Mr. Mactay. I think under Mr. Rizley’s leadership it became pos- 
sible to do the job that has been done. I think he has done a very 
good job and the majority of the members of the Board, in these re- 
cent cases, have done a very good job, I think, on competition. 

Mr. Rogers. Then you would say that that conspiracy which Mr. 
Weiss talked about ended when Mr. Rizley went on the Board, and 
the decisions made since then—— 

Mr. Macuay. Well, I would not 

The CHatrman. We limit our praise to certificated airline competi- 
tion; is that correct ? 

Mr. Mactay. Yes. I would like to point out that the major benefit 
in air transportation was contributed, not by any certificated carrier; 
it was contributed by the noncertificated carriers, and it was prin- 
cipally contributed by North American management, and I can prove 
that conclusively if you would care to have me do it. 

The Cuarrman. Yes. Go ahead. 

Mr. Keatina. I would like to know, first, whether the witness claims 
Mr. Rizley was one of the conspirators. 

Mr. Mactay. I realize we have made a charge here of conspiracy, 
and I would like to define what “conspiracy” is. 

On the basis of any case that you would prove in court, there is more 
than ample evidence that we have, most of which is in my statement, 
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to show that there has been concerted action on the part of the cer- 
tificated grandfather carriers and the Civil Aeronautics Board dur- 
ing a period of many years—— 

r. Keatrnc. How many years? 

The Cuairman. The question was asked, How many years? 

Mr. Mactay. I would say going back to about 1942, or so. 

(Continuing)—to prevent—— 

The Cuarrman. There was a Democratic administration. 

Mr. Mactay. This covers both kinds of administration. 

Mr. Keattne. I am willing to concede the Democrats were con- 
spirators [laughter], but I am asking oe whether Mr. Rizley is a 
conspirator. just do not understand who are the parties to this 
conspiracy, who are the individuals; not generalities, but is Mr. Riz- 
ley a conspirator that you are aiming at? 

Mr. Mactray. I didn’t intend to name any individuals in this—— 

Mr. Keatine. Well, I am asking you. 

Mr. Mactay (continuing). And the statement does not. I would 
say Mr. Rizley has been one of the finest Chairmen the Board has 
had, and I certainly sympathize with the situation he found when 
he went on the Board. I give him the greatest credit for what he has 
accomplished while he has been there, and I think he has done an 
excellent job. 

Insofar as there has been a conspiracy, I don’t want to name any- 
body, and all I have said is “majorities of the Board.” 

Mr. Rocers. What you means by that, I believe, is that you are 
trying to confine your answer to what is known as a legal definition 
of a conspiracy, where the judge may instruct the jury, from the 
inference to be drawn from all the facts—— 

Mr. Mactay. That is perfectly true. 

Mr. Rogers (continuing). You do not have to produce witnesses, 
but by inference you can arrive at a conclusion of what has transpired ; 
and if you believe that it actually did transpire, why you are justified 
in attaching a conspiracy label to it. 

Mr. Mactay. In general, that is true, except I think this goes fur- 
ther than that. I think this shows definite, conscious, deliberate con- 
duct on the part of the Civil Aeronautics Board to eliminate the entire 
nonscheduled industry, and to prevent the development of air coach 
by anyone other than the grandfather carriers. 

Mr. Rocers. You show that by inference ? 

Mr. Mactay. No; I show that specifically, by documents. 

Mr. Rogers. What documents? 

The Cuarrman. Let him go ahead and show it. 

Mr. McCutuxocn. I would like to ask whether the witness thinks 
that course of action, if it was a course of action, was contrary to law 
and the rules and regulations pursuant to law. 

Mr. Mactray. I would say that it is entirely contrary to the intent 
of Congress as shown in the legislative history, which shows very 
clearly that carriers were supposed to get into this industry. 

As a matter of fact, this industry was supposed to operate on a 
competitive basis, and this is one of the reasons you are having the 
rate trouble which you discussed this morning. There was supposed 
to be enough competition in this industry to keep rates where they 
are; and rates, to the extent that they have been kept where they are, 


eee eee Ol i 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1001 


have been kept there by the nonscheduled carriers in the competition 
which they gave to this industry. 

Mr. Rocers. You are familiar with 

Mr. McCuttocn. Just one moment, please, Mr. Rogers. 

I do not know whether or not I understand what you mean, then, by 
“conspiracy.” I want to reask the question that I just asked. 

Mr. Mactay. Yes. 

Mr. McCutxocu. Do you think this course of conduct which you 
have in mind was contrary to law or the rules and regulations pur- 
suant thereto? 

Mr. Mactay. I would say this, in answer to the question: It isn’t 
possible, generally, to bring an action against an agency of Govern- 
ment for violating the law under which they act. However, they can 
operate contrary to what Congress said, and that is what the Civil 
Aeronautics Board has done here for a great many years. They have 
not carried out the intention of Congress, although in all their deci- 
sions they rely on Congress to support them. But they have not 
carried out the congressional intent. 

Mr. Keatine. Are not their decisions reviewable in the courts ? 

Mr. Mactay. Yes; they are. 

Mr. Keatina. Are there not actions to review them ? 

Mr. Mactay. Review of agency action is very limited and difficult. 

Mr. Keatinc. If you show a conspiracy, you can upset it, can you 
not ¢ 

Mr. Macuay. This conspiracy is one in which I think we have seen 
this morning that there are very interested airlines who are trying to 
get their objectives accomplished. They try to do it by talking to 
Board members, by doing whatever can be done to get what they want. 

One thing the certificated industry wanted was to keep people out 
of this industry, which is a very natural desire. They have done what- 
ever they could do to effect that objective. 

Mr. McCutiocn. Would that necessarily be a conspiracy, though? 

Mr. Macray. The Civil Aeronautics Board has cooperated to the 
extent they have never granted a single certificate, although this Con- 
gress very specifically, in the legislative history, said that they should. 
That, I say, is contrary to Congress directions. 

Mr. Rogers. Let me interrupt you there. 

You are familiar with the Supreme Court’s decision on legislative 
intent, are you not ? 

Mr. Mactay. Which decision is that? 

Mr. Rogers. The Supreme Court decision which in effect says, “We 
may be interested in knowing what Congress had in mind, but Con- 
gress specifically enacted this law; and, having enacted it, that is the 
thing for the Board to be guided by.” That is important rather than 
what I may get up on the floor of the House and make a speech about. 

Mr. Macray. Yes. 

Mr. Rogers. I may have one intention about it. My colleagues may 
have different ones. 

Now, is it a conspiracy if the Board, then, interprets the law dif- 
ferently from the way I interpreted it when I talked about it on the 
floor of the House? 
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Mr. Mactay. Certainly not. You would not derive the legislative 
intent from what one Congressman said on the floor of the House, be- 
cause Congressmen, of course, disagree. 

Mr. Rogers. Yes. 

Mr. Mactay. However, the legislative history of this particular act 
is probably the clearest that I have ever seen. You can’t read the legis- 
lative history of this act and come to any other conclusion than the 
one I have come to. 

I have submitted here a memorandum on the legislative history. It 
says, as clearly as anything can say, that it was intended that the 
grandfather carriers should not be the sole carriers to operate in this 
industry. It says that new carriers were supposed to get in, and it was 
copied after the Motor Carrier Act. 

Under the Motor Carrier Act they have admitted hundreds and 
hundreds of truck companies ‘and bus companies, but here no one has 
been admitted. 

Mr. Rocrrs. Then you say because the CAB failed to grant a trunk 
line certificate, its failure is contrary to the legislative intent when 
Congress adopted this law ? 

Mr. Mactay. I would not pick any individual application for a 
trunk route and say that the CAB was wrong in denying that route. 

However, I would say that in a period of 18 years, to never have 
permitted any new operator to compete for the passenger business 
with any trunk line grandfather carrier, a member of the Air Trans- 
= Association, was contrary to what this Congress intended and 
said. 

Mr. Rocers. Well, we may apply the same thing to the ICC. There 
has not been a new continental railroad in the last 50 years. 

Mr. Mactay. In the legislative history it was specifically pointed 
out that this act was being copied after the Motor Carrier Act with 
respect to the very points I am talking about, namely, right of entry 
of new operators, and it was stated in a committee meeting that the 
only criticism of the Motor Carrier Act was—and it was by Mr. East- 
man—that there had been too many people admitted in the industry 
instead of too few. So they copied that provision verbatim, and they 
= in a policy section which was even stronger than the one in the 

otor Carrier Act. 

Mr. Keatrne. I wanted to get back to this question of mine about 
this conspiracy that you have charged here. 

Mr. Mactay. Yes. 

Mr. Keatine. Am I not correct that in any of these orders of the 
Board, if you went into court and proved the existence of a conspiracy, 
you could upset those orders? Is that not right? 

Mr. Mactay. I don’t believe that necessarily follows. Could I 
read you some excerpts—— 

Mr. Krattnc. Have you reviewed some of these orders made by 
the Board which have been adverse to your claims? 

Mr. Mactay. I beg your pardon, I didn’t hear you. 

Mr. Keratine. Have you reviewed in court these orders of which 
you are complaining, which have been made by the Board? 

Mr. Mactay. Yes. As a matter of fact, Standard Airlines origi- 
nally had its authority suspended by the Board. We took that to 
court and reversed the Board. In that particular case they had done 
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something illegal. They suspended us without any hearing even. 
They sent a telegram to the company and said, “You are out of busi+ 
ness. 

Mr. Kearttne. Did you charge a conspiracy in that case? 

Mr. Mactay. No; I didn’t know it yet. 

Mr. Keatinc. Have you reviewed other cases where you did not 
succeed in court ? 

Mr. Mactay. The next case was an appeal in Standard Airlines, 
That case was finally withdrawn. 

Then the North American group came along, and we have now pend- 
ing in court a revocation case, which is in the court of appeals. We 
have three certificate cases which were denied, pending in the court 
of appeals. We have two name cases, one of which is in the Supreme 
Court, and the other of which is pending on certiorari. 

Mr. Keatina. Now, you charged a conspiracy in all those cases # 

Mr. Mactay. No; I certainly have not charged a conspiracy in all 
those cases, although I have used the same material that goes to show, 
cones in trying to show that the orders of the Board are not 
lawful. ' 

Mr. Keatine. Have you charged a conspiracy in any of those cases ? 

Mr. Mactay. I would say in the revocation case, while I haven’t 
named it as such, that all of the material is there—no, not all of it, 
but substantially all of it, to show that, yes. 

Mr. Keatine. Then you have in that one case? 

Mr. Mactay. I would say toa great extent, yes. 

Mr. Keratinc. And you have used substantially the language you 
have here about this—I have forgotten the exact words—about this 
conspiracy, have you? 

Well, you have got your remedy in court. If they sustain your posi- 
tion, there there was a conspiracy here, they will upset the position 
of the Board, will they not! 

Mr. Mactay. Well, I don’t think it is quite that simple. As I said 
originally, and I am sure lawyers will understand this, an administra- 
tive agency has a tremendous amount of discretion, and the area of 
court review is extremely narrow and, as a matter of fact, during the 
period of ascendency of the administrative agency in our Government, 


the courts have generally adopted a doctrine under which roe 
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fare review as much as they possibly can. That has been the 
of it. 

Consequently, the administrative agencies which Congress set up, 
and which are operating today, actually have almost unfettered au- 
thority to do what they see fit in the words “public interest,” or some- 
thing like that. 

The Cuatrman. Mr. Maclay, would you not say it is very signifi- 
cant and requires certainly some explanation from some source, that 
where you have 26 grandfather airlines, now reduced to 12—— 

Mr. Mactay. I believe the figure was 18. 

The CuarrmMan. What is that? 

Mr. Macray. From 18 down to 12. 

The CuHamman. From 18 down to 12; that is right, not 26. 

(Continuing)—that some explanation is due why there has been 
no new trunk airline injected into the airline industry picture?. ..... 

Mr. Macuiay. Well, I:feel there is, Mr. Chairman, and I think that 
the legislative history, as I have said, makes it so clear, it is so clear in 
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this legislative history what was intended, and it is so clear that the 
Board has gone contrary to what the legislative history meant, that 
eo be clearer. 

Mr. Rogers. What do you say about the situation as I pointed out 
with respect to Continental and Western, and I understand that Delta 
and Ozark, and any number of them, have extended their territory 
recently—TWA came on in to Denver, and then United was given 
authority to go to Pittsburgh. Originally, Continental and Western 
and Delta, as I understand it, and a number of others, were only 
operating a short distance. 

Now the CAB has given them what amounts to a transcontinental 
setup; Continental is an example. 

Mr. Mactay. Well, that is not transcontinental, Mr. Congressman. 

Mr. Rocers. But the original order provided for an interchange 
with Capital at Chicago. I do not know whether that was carried out. 
But I asked you a while ago what you considered a trunkline 
operation. Does that mean entirely across the United States? 

Mr. Mactay. Maybe we are not clear on what the position I am 
taking is. 

My position is—and I am not disagreeing with what you are saying 
about these other carriers—I am saying the trunklines who were mem- 
bers of the Air Transport Association in 1938, and who were the trunk 
carriers or the carriers at that time, to them has been preserved the en- 
tire air transport market except for 4 percent of the revenues, which is 
local service and freight. Those markets don’t amount to anything. 

Ninety-six percent of the revenues of this industry are revenues of 
the members of the Air Transport Association. 

Mr. Rocers. Well, does that fact itself prove the conspiracy that 
you are talking about ? 

Mr. Mactay. No, it does not. But it proves that no one else has 
gotten into the industry. which is the objective of the law. 

The Cuarrman. Is this not significant—I read these figures this 
morning, and I will repeat them: The list submitted by the CAB shows 
that from 1938 to 1955, 164 new carriers applied for domestic trunk- 
line service; 38 were denied, and 126 either were dismissed for lack of 
prosecution or withdrawn; and there was not a single one, granted 
since 1938 down to 1955. 

I do not know whether that is conspiracy; maybe that is the wrong 
word to use. But there seems to be a predisposition on the part of the 
CAB, rather than to bring in competition by new trunklines, merely 
to expand competition or encourage competition among the grand- 
father trunklines; is that correct ? 

Mr. Mactay. I certainly think that is correct, Mr. Chairman. 

The Cuarrman. And that is the gravamen of your complaint, is it 
not ? 

Mr. Mactray. That is the objective of what I have referred to as the 
conspiracy, and that has been attained. 

The Cuatrman. Well, I do not like your word “conspiracy,” and I 
think it might be well for you to withdraw that word. 

Mr. McCotzocn. I don’t, either 

The Cuarrman. Call it an attitude or combination; not necessarily 
conspiracy. 

I take it that very naturally the grandfather trunkline operators 
embraced within the Air Transport Association do not want new com- 
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petitors in the field, and they do all and sundry to keep them out; and 
they will exercise their pressure and their influences wherever they 
properly can, either on the CAB or on other authorities or on Con- 
gressmen, on Senators, or what have you, so that they can continue in 
business without having any more competition except competition 
among themselves. Is that the situation? 

Mr. Mactay. Yes, it is. 

The Cuatrman. That is what you are trying to tell us? 

Mr. Macray. That is right. 

The Cuatrman. And you did not have to say it by using the word 
“conspiracy.” 

Mr. Macray. Well, I think that—I see no reason to argue semantics, 
and I don’t care whether it is referred to as a conspiracy or what it is. 
What we—— 

Mr. Keattne. Well, we care, and we want to know who the con- 
spirators are that you claim are in this conspiracy, just the individ- 
uals—are they members of the CAB today and, if so, which members 
of the CAB are conspirators—or else, as the Chairman has suggested, 
withdraw this charge of conspiracy, one or the other. 

Mr. Mactay. The conspirators, if we use the term “conspiracy,” 
have been the Civil Aeronautics Board and the certificated industry, 
the majority of the Board generally. 

Mr. Kratine. Now the majority of the Board. I asked you if Mr. 
Rizley was a conspirator. You rather indicated he was not, but you 
did not relieve him of that. 

Mr. Mactay. I have praised Mr. Rizley about as highly as I can 
praise him. 

Mr. Keattne. Then you have—— 

Mr. Mac ay. I have not said that any particular person is a member 
of the conspiracy, and I think that—— 

Mr. Keatinc. Do you consider it a criminal conspiracy ? 

Mr. Mactay. I consider it, if we must continue to use the term “con- 
spiracy” 

Mr. Keatrtne. I didn’t start using the term. You are the one who 
is using it. 

Mr. ae I consider it a concerted action by different interests, 
one of them a Government interest and one of them a private interest, 
to attain a common objective, which is to keep out of this major portion 
of this industry any new operator. 

Mr. McCutiocu. Again, I would like to ask if that is done contrary 
to law or contrary to law as interpreted by any court or anyone other 
than these applicants who might have been denied a certificate. 

Mr. Mactay. Well, my answer to that one is the same one that I 
think I have made before, and that is that the legislative history of 
this act is very clear that new carriers were to be permitted into these 
markets, into this market; and so, in that sense, I say it is contrary to 
what Congress intended. In that sense it is contrary to the act. 

Whether that is a violation of law on the basis of which you would 
file some sort of a complaint, I don’t know. I doubt it. But I think it 
is contrary to what Congress intended. 

Mr. Kratine. Now, these CAB decisions require the approval of the 
President of the United States, do they not? 
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Mr. Mactay. Only those involving certificates in foreign air trans- 
portation. 

' Mr. Keatine. Oh, in foreign air transportation. 

Mr. Mactay. That is right. 

Mr. Katine. You are not complaiinng about a lack of certificates 
in foreign air transportation ? 

Mr. Mactay. Well, as a matter of fact, we did apply for an exemp- 
tion to operate transatlantic at fares of about 4 cents, which is about 
half the present rates. That was denied, too, and that is pending on 
reconsideration now. 

Mr. Keratrne. Are you claiming that this conspiracy existed with 
reference to foreign transportation ? 

Mr. Mactay. I had not even considered the foreign aspect of it with 
respect to that. I had confined the statement of this common objective 
of the agency and the industry to the domestic passenger markets. 

Mr. Kratine. Then you are not complaining about the conspiracy 
with reference to the foreign market ? 

Mr. Mactay. That is correct. 

Mr. Keatine. How long have you had an application or when did 
you first file an application for overseas authority ? 

Mr. Macray. Oh, I imagine that was 2 or 3 months ago, something 
like that. 

Mr. Keatine. And that is pending? 

Mr. Mactay. It is pending now on reconsideration. 

Mr. KeEatIne. Anke that is in conjunction with airlines of this and 
other countries to—— 

Mr. Mactay. It is simply an application by the North American 
carrier to operate transatlantic aircoach service. 

Mr. Krattne. But as a part of the application, and as a part of the 
service that you would be authorized to provide, would you have agree- 
ments with other countries and airlines of other countries? 

Mr. Mactay. It would be necessary to have the right to land in one 
or more other countries, yes. We asked, we applied to serve London, 
Paris, Rome, Frankfurt, Shannon. 

Mr. Krattne. And you would be in collaboration with airlines of 
some or all of those countries you have mentioned, in carrying out the 
route that you have in mind? 

' Mr. Mactay. Not in carrying out the particular route that we ap- 
plied for. However, I suppose there might be interline arrange- 
ments or through arrangements with other carriers. 

The CuatrmMan. Go on with your statement, or would you rather 
read it? I know we sort of punched a lot of holes into it. 

Mr. Quictry. Mr. Chairman, may I ask 2 or 3 questions. 

Forgetting the semantics, I gather your basic contention is this: 
The clear intent of the Congress when it passed the act in 1938 was 
to encourage and to foster competition; that the then certificated 
carriers, the trunkline carriers, understandably were not happy about 
that intent being carried too far; and through the years the Board, the 
majority of the Board, whoever was on it and however it was con- 
stituted, has, you say, on the basis of its decisions, demonstrated that 
it was more inclined to adopt the approach of the certificated carriers 
rather than follow the intention that Congress had declared. 

Mr. Macray. That is correct. 
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Mr. Quictry. Let me ask you again, are we talking about semantics 
again when we talk about trunkline carriers ? 

Mr. Mactay. No, I don’t believe we are, because—— 

Mr. Quieter. Let us go into my particular area of the country. 
When the act was passed, Capital Airlines operated into central 
Pennsylvania. Today, Allegheny Airlines operates in there; TWA 
and Capital still do, but Allegheny is there now, and it was not there 
in 1938. 

Judging it on a mileage basis, a route basis, a passenger basis, a pay- 
load basis, is not Allegheny, which I assume you would not consider 
to be a trunkline, today a much bigger, a much more extensive airline 
than, say, Capital was back in 1938? 

Mr. Mactay. Well, since 1938, the industry has grown 40 times. It 
has probably been as fast or maybe the fastest growing industry in 
the country. 

In 1938, when the act was passed—let me go back—in 1933, when 
the act was passed, the total revenues of the industry were only $6 
million. That is less than half of what North American’s revenues 
are. 

In 1936, the revenues had grown to $19 million. That is only a little 
more than North American’s are today, with eight airplanes. 

By 1938, the total revenues were between 30 and 31 million dollars. 

Now, all I am saying is that it never could have been intended to con- 
fine the growth of this industry to that little $31 million group of 
carriers. 

With respect to Allegheny, Allegheny was not put in to compete 
with an existing carrier. It was put in to give local service, feeder 
carriage, feeder transportation, but not to compete with an existing, 
what I have referred to as trunk carriers; and therein, I think, lies the 
story. No one has been admitted into this industry for the purpose 
of competing in the only profitable routes in the country. Those are 
the major passenger markets. 

Those are the only profitable air routes there ae in the country, and 
those are the richest routes in the world. And while the revenues of 
this industry have grown 40 times from $31 million to $1.3 billion, no 
one has gotten into that market although, as you said in introducing 
your remarks, Congress intended they should. 

I mean, that is my eae as I stated it. That is what I um saying. 

Mr. Quieter. And it has been a comparatively recent development 
where competition, even among the grandfather trunkline carriers, 
has—— 

Mr. Mactay. Well, there has always been present—— 

Mr. Quieter. Some competition ? 

Mr. Mactay. Competition, more or less, between the major carriers. 
Of course, the major carriers always are carrying water on both 
shoulders. When another carrier wants to come into their points, they 
oppose it. When they want to go into somebody else’s points, of course, 
they favor it, and that has been the history as between them. But they 
are unanimous on keeping anyone else out of the market, and they 
have been successful. 

Mr. Quictry. The fact they were unanimous does not bother me so 
much as the fact that they might have been successful. 
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ae Cuarrman. You go ahead, Mr. Maclay, unless you have 
ished. 

Mr. Mactay. I wanted to refer—— 

Mr. Keatine. I would be interested—you were going to produce a 
document here to prove this conspiracy. I would like to see that, if 
you have it. 

Mr. Mactay. Ido. [haveit. I think I can get some copies. 

This is an internal memorandum within the Board. It is from the 
Chief—I think actually it was the Acting Chief—of the Bureau of 
Economic Regulations to the Board. It is dated— 

Mr. Keatina. Isthisa public document ? 

Mr. Mactay. I beg your pardon ? 

Mr. Keatrne. Is this a public document ? 

Mr. Mactay. It was not initially a public document. It first ap- 
peared in Washington Merry-Go-Round some time ago, and it was 
submitted in the hearings before the Small Business Committee, and it 
also is evidence in the North American revocation case. 

Mr. Rocer. In your statement, at page 16, you make reference to a 
memorandum recommending adoption of a plan, the purpose of which 
was to eliminate the irregular air carriers; and then at the bottom you 
cite that as in the United States Senate Small Business Committee, 
83d Congress, Ist session, page 27. 

Mr. Mactay. That is correct. 

Mr. Rogers. Now, on page 16 that is what it is. This is what is 
known as the Goodkind memorandum, is it not ? 

Mr. Mactay. Yes. 

yal Rogers. And page 27 of that document only makes reference 
to that. 

Are you familiar with—you have a copy of the hearings, have 
you? 

Mr. Mac tay. I don’t have one with me. I am familiar with them. 

Mr. Rogers. Yes. But actually, what you have reference to and 
what you handed to us is this Goodkind memorandum of September 
16, 1948? 

Mr. Mac ay. Yes, sir. 

Mr. Rogers. And what this is is a copy of what appears in the hear- 
ings before a subcommittee of the Select Committee on Small Busi- 
ness, United States Senate, on May 1, or thereabouts, of 1953 ? 

Mr. Mactay. Yes, sir. 

Mr. Rogers. Now, did you include also—and I may say that that 
appears on page 128 of those proceedings—did you also supply to 
us the memorandium from the Assistant General Counsel, a Mr. 
John H. Wanner? 

Mr. Mactay. Wanner? 

Mr. Rocers. Wanner. 

Mr. Mactay. I did not supply that one here today, no. 

Mr. Rocers. Do you think, in order to get a fair analysis of what 
the Goodkind—— 

Mr. Mactay. Yes, I am perfectly willing to submit it, certainly. 

Mr. Rogers. What is that? 

Mr. Mactay. I certainly am willing to submit it. I do not think 
it is particularly material, but I will be glad to submit it. I think 
it helps to some extent on the proof. 

The Cuarrman. Do you want to have something submitted ? 
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Mr. Rogers. Sure. Let’s have the—— 

The Cuatrman. You want this Goodkind report submitted? 

Mr. Mactay. I would like to submit the Goodkind report for the 
record, Mr. Chairman. 

The CuHarrman. Very well. 

(The document referred to is as follows :) 


Civin AERONAUTICS Boarp, 
September 16, 1948. 
Memorandum to: The Board. 
From: Chief, Bureau of Economic Regulations. 
Subject : Revision of section 292.1. 

In connection with recent staff consideratiun as to the need for further re- 
vision of section 292.1, the Accounting and Rates Division has compiled certain 
statistical data taken from the first reports under section 202.1 (c) filed by 
irregular air carriers as of August 2, 1948. The more significant data are sum- 
marized as follows: 





|Large carriers) 
quarter (Small carriers 
ending calendar 1947 
Mar. 31, 1948 
| 


Gross revenue, flights for hire 1 $3, 180, 572 2 $515, 306 
Revenue passenger-miles 3 16, 825,508 | 411,713, 296 


Under letter of registration 13, 116, 206 
Alleged noncommon carriage - --._---_---- 3 3, 709, 302 





Revenue cargo ton-miles . vale 38, 197, 065 


Under letter of registration i | 7, 103, 131 
DAE, ROA IO in iso = 605 Ohh wh casing noe} hdpotddensite 1, 093, 934 | 


' 








122 carriers reported this figure. Figures for 3 carriers reporting on semiannual basis prorated to a 


quarterly basis. 
2 33 carriers reporting. Figures for less than calendar year reported by 3 carriers were prorated to cover 


entire year. 

3 29 carriers reporting. 

4 33 carriers reporting. One carrier, Paul G. Horvath, reported 7,481,340 for 944 month period. Another, 
Terra Marine Air Service, 2,430,000 for 8-month period. We are not familiar with these operations but 
there is reason to doubt the validity of these figures. 


The scattering of reports filed since August 2 is insufficient to warrant revi- 
sion of the figures. Unfortunately, only 32 large irregular carriers and 44 
small irregular carriers had reports filed as of that date and in many instances 
even these reports are incomplete. Such filings represent, in the case of the 
large carriers, less than one-third of those holding letters of registration and in 
the case of the small carriers less than 3 percent of the total. 

The large carriers represented are not a good cross section either from the 
standpoint of passenger or cargo operations inasmuch as the large transcon- 
tinental and United States-San Juan passenger operators are not included; 
whereas most of the large cargo carriers are included. The point is that we 
cannot get a good proration of the passenger-miles or cargo ton-miles to cover 
all large carriers by multiplying the reported figures by the ratio which the re- 
porting carriers bear to all large carriers holding effective letters.’ 

Meager as the figures are, they appear sufficient to bear out our belief that the 
small carriers continue to perform a negligible amount of business in compari- 
son with the large ones and that a perpetuation of the present small degree 
of regulation over the small carriers should not have any serious effect on the 
total air-transportation picture. 

It is apparent, however, that the large irregular carriers have grown, more 
or less free of Board auspices, to become a definite and recognizable factor in 


1The 22 large carriers reporting gross revenue from flights for hire grossed $3,180,572 
for the first quarter of 1948. This number of carriers represents just one-fifth of the large 
carriers holding effective letters of registration. If we multiply this figure by 5 for a 
projection as to what all carriers would do, we have $15,541,716, or an annual total of 
ao” We are not in a position at this time to evaluate the fairness of such a 
projection. 
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air transportation. The seeming widespread abuses of the act practiced by 
many such carriers and the effect of such on the industry have been pointed up 
in previous memorandums from the General Counsel ; the staff is therefore gen- 
erally agreed as to the desirability of finding means of bringing this phase of air 
transportation under more positive control within the near future. 

It is believed this could be effected by keying the duration of their authority, 
i. e., letters of registration, to Board action on either (1) the carriers’ pending 
certificate applications under 401 or (2) their pending applications for special 
exemption under 416. Depending on which procedure was adopted, the ap- 
propriate application could be required to be filed within specified time limits. 
Either procedure has the advantage of affording a means for ultimately terminat- 
ing the operations of this group of carriers. 

Our experience to date convinces us that, with few exceptions, it is necessary 
for carriers operating large aircraft to routinize their operations; that a fixed 
base operation of the type which we believe section 292.1 was originally intended 
to cover is not generally feasible for them, but they must more and more con- 
fine their operations between certain points to build up a clientele and insure 
themselves of adequate load factors and a balanced directional flow. The need 
for route operations by large carriers is further emphasized by purely opera- 
tional factors, that is, considerations of maintenance, overhaul, fueling, crew 
change, etc. It is in the latter respect that the analogy between irregular car- 
riers and tramp steamers breaks down, for it is necessary in the case of the 
former to make careful provision for their frequent overhauls and maintenance 
checks, crew changes, etc. Generally speaking, this cannot be successfully 
accomplished economically except on route operations. 

Once a carrier is involved in route operations it is encroaching on the field 
which the act is believed to have reserved to certificated carriers and is no longer 
providing the casual, unpredictable call and demand service which 292.1 was 
designed to accommodate and which the certificated carriers are not par- 
ticularly well adapted to handle. It is instead catering to a more or less steady, 
predictable, and measurable public demand and should be subject to the require- 
ments of section 401 of the act. Furthermore, we do not believe it necessary 
to enlarge on the fact that the determination of what constitutes regularity 
has been and undoubtedly always will be an extremely difficult problem and pos- 
sibly not susceptible of satisfactory solution. 

It is conceded that there are certain limited and special services which can be 
conducted by large aircraft on a truly nonscheduled, irregular basis. These are 
the true fixed base operations such as conducted by Paul Mantz in carrying movie 
crews to and from location. It is believed unwise, however, to keep the door open 
to such few operators and thus provide entry for a host of undesirables. 

A second reason in favor of either proposal is that it should not lay the Board 
open to criticism of stamping out, without due process, these carriers which they 
have permitted to come into being. If, after consideration of either a 401 or a 
416 application, the Board determines that it cannot make the statutory findings 
to permit authorization of the proposed service, it is difficult to see how the 
carrier or the public at large could expect the Board to perpetuate the service; 
accordingly, termination of such carriers’ letters of registration would appear a 
natural and fair conclusion. If, on the other hand, some of the carriers are 
providing a needed public service they should be certificated, or exempted from 
the requirement of a certificate, and the experience which they have gained in 
performing their past operations would be of tremendous benefit to them in 
carrying on under their new authority. 

Third, either method gives the Board a good measure of control over the life 
of the carriers, in that it can delay or hasten action on the pending applications 
as it deems necessary. So far as 401 applications are concerned, the biggest 
trouble spots for irregular carrier operations are being covered in area pro- 
ceedings now underway; namely, United States-San Juan and United States- 
Alaska. A third such proceeding to cover the transcontinental operators would 
appear to take care of the remaining troublesome area, so that we could expect 
within the not too distant future to bring the situation under control and re- 
establish the transportation system under 401, or by specific exemption there- 
from. 

In an accompanying memorandum the Bureau of Law recommends following 
the procedure of processing immediately applications for special exemption under 
section 401. Whichever procedure is adopted, it will be necessary to “live with 
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these carriers” for yet some time. Experience in administering the presently 
effective regulation indicates the need for certain revisions. Suggestions along 
these lines are set out below. 

There has been some discussion of the difficulties created by irregular carriers 
from the standpoint of diplomatic and international relations, in their perform- 
ance of foreign-point to foreign-point operations outside the Board's jurisdiction. 
Aside from the international complications involved, we believe there is an eco- 
nomic argument for preventing irregular carriers from performing such opera+ 
tions. In permitting these carriers to engage in foreign air transportation, it is 
believed the Board desired to encourage the development of such transportation 
and to supplement the service provided by the certificated carriers. However, 
in the case of several carriers operating to foreign points, the United States- 
foreign operations are only supplemental to their larger foreign-point to foreign- 
point operations. For instance, Trans-Caribbean Air Cargo Lines, which theoreti- 
cally should be developing and promoting United States-foreign cargo carriage, 
is to some degree using this authorization merely to help fill their planes on 
eastbound flights returning from heavily loaded and remunerative westbound 
passenger flights operating foreign point to foreign point, that is, they operate 
from Greece, Italy, or France to one or more South American countries with 
large loads of emigrants and then return to Europe via the United States, pick- 
ing up such incidental cargo loads as they can. Our regulation is thus being 
used to foster operations outside our jurisdiction and over which we have no 
direct control, and not to develop United States-foreign commerce as the prime 
objective. 

On the other hand, of course, the development of American enterprise abroad 
is generally deemed a desirable objective. Whether this is the type of such 
enterprise to be encouraged and, if so, if this is the proper means of encourage- 
ment; and what the extent of the Board’s jurisdiction in the matter may 
be—all are problems which the Board may wish to pass on at this time. 

By amendment of section 292.1, effective August 6, 1948, issuance of letters 
of registration to large irregular carriers was suspended. However, presently 
effective paragraph (b) (2) Reclassification, provides that each large and each 
small irregular carrier shall comply with the requirements applicable to its re- 
spective class until such carrier has been notified of its reclassification pursuant 
to application therefor specifying the number of aircraft units and type of each 
which it is proposed to utilize pursuant to such reclassification. 

If the amendment of August 6 is to be made completely effective it would seem. 
necessary to amend the reclassification paragraph to suspend reclassifications of 
small carriers to large. The staff is of the opinion this could and should be 
done immediately without prior circulation for comment. 


EXEMPTIONS 


Section 404 (a): Large irregular carriers are presently subject to this section 
only insofar as it requires air carriers to provide safe service, equipment, and 
facilities in connection with air transportation, but it is believed these carriers 
should also be required to establish, observe, and enforce just and reasonable in- 
dividual and joint rates, fares, and charges and just and reasonable classifica- 
tions, rules, regulations ,and practices. This additional requirement seems de- 
sirable in view of the indicated tendency of the large carriers to indulge in rate 
wars. 

Sections 408, 409, and 412: It is believed that large irregular carriers should 
be subjected outright to each of the above sections of the act and that the provi- 
sos, now incorporated in 292.1, which generally make exception where two or 
more irregular carriers are involved, should be stricken. In administering these 
sections of the act, experience indicates that the Board has unnecessarily handi- 
capped itself and placed beyond its control the arrangements in which it often 
has a direct interest. The present arrangement has made possible certain joint 
arrangements and collusions between irregular carriers which are undesirable. 
The proposed freight forwarder regulation makes no exceptions in this regard 
and no strong reason appears for granting exceptions in the case of the 
irregular carriers. 

It is recommended that the small irregular carriers be extended the same 
exemptions and privileges as at present. 
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LETTERS OF REGISTRATION 


The treatment accorded this subject in proposed section 292.6 appears generally 
adaptable for 292.1. However, since letters will be issued only to small irregular 
carriers, it is believed that with the one exception the presently effective ar- 
wangements for applications and issuance will suffice, since they have proven 
satisfactory so far as small carriers are concerned. As an enforcement measure, 
it is thought necessary to make provision against successor companies owned 
or controlled by persons previously involved in violations applicable to small 
as well as large irregular carriers. 

Louis W. GoopKIND. 


The Cuarrman. And the gentleman from Colorado wants—— 

Mr. Rocrrs. And let us have from the Civil Aeronautics Board a 
memorandum dated September 17, 1948, to the Board from the Assist- 
ant General Counsel, and the subject is, Review of Section 292.1. It 
appears on page 131 to page 133 of the hearings that I have had ref- 
ence to. 

The Cuarrman. That will be accepted in the record. 

(The document referred to is as follows :) 


CiviL AERONAUTICS BOARD, 
September 17, 1948. 
To: The Board. 
From: Assistant General Counsel, Operations. 
Subject: Revision of section 292.1. 

The memorandum from the Bureau of Economics Regulations dated September 
16, 1948, recommends that section 292.1 of the Board’s regulations should be 
terminated as to each large irregular carrier when the Board has acted upon (1) 
the carriers’ pending certificate applications under section 401, or (2) the car- 
riers’ pending applications for special exemption under section 416. Carriers 
which do not have such applications on file presumably would be given reasonable 
opportunity to file them. 

Of the two possibilities mentioned, the second would appear to involve fewer 
legal difficulties and would probably prove more expeditious. I believe a feasible 
plan of carrying out this plan would be to (i) repeal section 292.1* as soon as 
possible (after appropriate procedures relating to rulemaking, such as circula- 
tion of a draft of regulation for comment) and (ii) provide a procedure whereby 
individual carriers who believe they are meeting a need for irregular service may 
tile 416 applications for renewal of their exemption authority on the basis of 
individual exemption orders, and may continue irregular operations until such 
applications are disposed of. 

It is suggested that the following steps would be appropriate to carry out 
this plan: 

(1) Circulate for comment a draft of a regulation repealing section 292.1, and 
request written comments only, to be submitted within 20 days of circulation. 
At the same time issue accompanying findings or opinion which would state the 
reason for the proposed repeal of the regulation. The basis of the proposed 
repeal presumably would be the growing abuses under section 292.1, and the 
difficulty of controlling and regulating such abuses. The opinion or findings 
would also refer to the fact that some need for irregular services by large irregu- 
lar carriers may and probably does exist, that the legitimate operators who have 
been meeting a need for true irregular services would be harmed and the public 
interest would suffer if such legitimate operators were put out of business; and 
that operators who feel that they have been meeting a need for true irregular 
service will, therefore, be given reasonable opportunity to file application for 
individual 416 exemptions authorizing irregular service; and that if such appli- 
cations are filed on or before a certain date they may continue to operate under 
their present exemption authority until the Board has passed upon such indi- 
vidual applications. 

(2) When comments upon the regulation have been received the Board could 
immediately adopt a regulation repealing 292.1 (assuming, of course, that such 


1In order to avoid the constant necessity of distinguishing between the small and large 
irregular carriers, it will be assumed throughout this memorandum that sec. 292.1 applies 
only to large irregular carriers. 
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comments do not show that some other action is indicated). The repealer pre- 
sumably should be made effective 30 days from date of adoption and applications 
for individual exemption orders under section 416 (b) required to be filed on or 
before such effective date. 

(3) Such 416 applications could then be processed as promptly as possible on 
an individual basis. In many instances, more particularly in the case of renew- 
als, it is likely that hearings would not be necessary. 

Issuance of an opinion or findings at the time of circulation and along the 
lines indicated above would appear to be desirable for the following reasons: 

1. Legitimate operators will have assurance that they can obtain reconsidera- 
tion and probably renewal of their authority ; and where such services have been 
meeting a public need provision will thus have been made for their continuation. 
Criticism of the Board’s proposed action can be met much more easily if the Board 
has made provision for the continuation of those services which meet the original 
intent and purpose of section 292.1. 

2. Although most of the operators who have been operating in violation of law 
will file applications and attempt to gain a few more weeks’ grace, a number may 
discontinue operations without filing 416 applications, or withdraw their applica- 
tions before they are acted upon. 

3. Provision for a procedure whereby each carrier is given opportunity to seek 
extension of its exemption authority will probably avoid any question arising 
under the Administrative Procedure Act as to the propriety of the Board’s action 
in repeating the regulation without hearing. Section 9 (b) of that act provides 
in part that— 

“In any case in which the licensee has, in accordance with agency rules, made 
timely and sufficient application for a renewal or a new license, no license with 
reference to any activity of a continuing nature shall expire until such application 
shall have been finally determined by the agency”— 
and section 2 (e) provides in part that— 

“ ‘License’ includes the whole or any part of any agency permit, certificate, 
approval, registration, charter, membership, statutory exemption or other form 
of permission.” 

It is quite possible that a court, looking to the substance of the privilege 
granted, would rule that the exemption authority granted under section 292.1 
to a qualifying carrier constitutes a license, within the meaning of the Adminis- 
trative Procedure Act, of indefinite duration, and that the applicant must be 
given opportunity to seek renewal of such license. The plan suggested above 
would provide such a procedure. 

Apart from the details of a plan of processing 416 applications, it would appear 
to be preferable to the processing of 401 applications, for the following reasons: 

1. If 401 applications are processed, there is a legal question whether the 
Board can limit the scope of operations of the carrier to irregular services. Sec- 
tion 401 (f) provides in part that “no term, condition, or limitation of a certificate 
shall restrict the right of an air carrier to add to or change schedules * * * for 
performing the authorized transportation and service as the development of the 
business and the demands of the public shall require.” Although the Board has 
heretofore placed conditions in certificates which have the effect of defining the 
scope of the carrier’s authority and thereby indirectly affecting the number of 
schedules which the carrier is able to operate, a certificate issued to an irregular 
air carrier which would directly limit the frequency and regularity of schedules 
would raise serious legal questions under the above-quoted provision. In order 
to avoid delay through appeal it appears to be desirable to utilize some method 
other than the processing of 401 applications limited to irregular service. 

2. If 401 applications are not limited to requests for irregular service, but 
include requests for regular scheduled operations, other carriers and applicants 
will seek to have their applications consolidated with such 401 applications of 
the large irregular carriers. It will be difficult to exclude such other carriers 
and applicants from the proceedings and delays, and hearings of considerable 
scope and importance will probably be encountered. On the other hand, if 416 
applications are processed, it should be possible to resist all requests to con- 
solidate them with the proposals of other carriers, or with other proposals of 
the large irregular carrier, because the outcome of the proceeding cannot result 
in the issuance of authority greater in scope than the exemption authority now 
held by such carrier. 

3. If the 401 hearings are expedited the large irregular carriers will have 
received an advantage which they probably do not deserve, and, on the other 
hand, if the applications await their turn on the docket some of the large 
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irregular carriers may be able to operate for years under their present exemption 
ree (which would be automatically extended, under the scheme suggested 
y the Bureau of Economic Regulation, by the filing of 401 applications). 

4, Under the requirements of section 401 (c) a hearing will be necessary on 
each 401 application, whereas, as suggested hereinabove, a number of the 416 
applications probably can be disposed of without hearing. 

5. If 401 applications are processed the usual standards of public convenience 
and necessity will apply, and will raise issues with respect to the need for the 
service, cost, competitive effect, fitness and ability, ability of existing carriers 
to provide comparable service, etc. The issues thus raised would be more 
complex than those involved in 416 proceedings. This would seem to be true 
principally because the 416 applications would involve primarily a review of 
past operations, while the 401 applications would involve review of past opera- 
tions as well as a forecast of future needs, effects, ete. Where the carrier has 
in fact been operating an irregular service and such service appears in general 
to have met a public need for the type of irregular services which supplement 
regular services, the Board could find that continuation of the exemption au- 
thority for the time being is warranted,’ and that in such circumstances termina- 
tion of the exemption authority would constitute an undue burden on the carrier 
and enforcement of section 401 would not be in the public interest. On the other 
hand, where the carrier has operated regular services, or has operated irregularly 
but in competition with existing certificated services, or has not operated at all, 
the exemption could be terminated on the ground that the carrier has not met 
the need for irregular service as contemplated by section 292.1, or, in appro- 
priate cases, on the ground that the operations conducted and practices engaged 
in by the carrier thereunder are not in the public interest, and do not warrant 
continuation of the exemption. 

JOHN H. WANNER. 

The Cuatrman. Proceed, Mr. Maclay. 

Mr. McCuttocn. Mr. Chairman, I understand this is to go into 
the record, too, because there is only one paragraph quoted from it; 
and since it apparently was a basic document, I think the entire mat- 
ter should go in. ; 

The Cuatrman. Yes, I said the whole thing, the Goodkind report. 

Mr. Keatinc. Who was Mr. Goodkind? He was the Chief of the 
Bureau of Economic Regulations? : 

Mr. Mactay. This says “Chief,” but I think actually he was the 
Acting Chief at the time. 

Mr. Kratine. Was he one of the conspirators? 

Mr. Mactay. I think for purposes of the definition of the word 
“conspiracy,” that we should look at the Civil Aeronautics Board as 
a party, because it is a Government agency, and it does not work by 
individuals, it only works as a Government agency. So that I would 
say the industry is one party, and the Government agency, the Board, 
is one party. atin ; 

Mr. Krattne. Well, you said this document proved the conspiracy. 
I do not know what Mr. Goodkind is saying in it, I have not read it. 
But I wondered if you considered he was a part of this conspiracy. 

Mr. Mactay. As a matter of fact, I did not say that the Goodkind 
memo proves the conspiracy. It is one element of the conspiracy, and 
a very important one, but alone it doesn’t prove it. 

This proves that the Board had a plan to eliminate the nonsched- 
uled carriers and put them out of business and prevent the develop- 
ment of aircoach by those carriers; it proves those, with some other 
things. ’ 4 

Mr. Kratinc. This was back in 1948? 

Mr. Mactay. This was back in 1948; September 16, 1948. 

The Cuarrman. A Democratic administration. 

Mr. Keattne. Well, this is a communication—— 
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Mr. Mactay. A bipartisan Board. 

Mr. Keatina. This is from Mr. Goodkind to the Board. 

Did the Board adopt this, or what happened then? 

Mr. Mactay. The Board adopted this plan in detail. It adopted 
this plan and put it into effect, carried it to fruition, and completed 
the plan. 

The Cuatrman. In a word, what does the Goodkind report say? 

Mr. Mactuay. I think it would be best to quote certain quotes out 
of it; if we could look at page 1, it gives some ideas of some reports 
coming in from the carriers. Page 2, the bottom paragraph: 

It is apparent, however, that the large irregular carriers have grown, more 
or less free of Board auspices, to become a definite and recognizable factor in 
air transportation. 

At that time, the nonscheduled industry had started the aircoach 
business, in 1945 and 1946. By 1948, the industry had been built np 
to a fairly substantial degree. 

The first step in the Board’s plan, what later proved to be a plan, to 
et rid of the industry, was the filing of a case against Standard Air- 
ines, as a result of which Standard was put out of business, for flying 

more frequently than it should fly under the Board’s regulations. 

Mr. Kratine. Was it put out of business ? 

Mr. Mactay. It was. Standard Airlines and Viking Airlines were 
the major carriers who originated aircoach. 

Mr. Kerattne. Were they put out of business by the Board, or did 
they voluntarily go out of business? 

Mr. Macriay. They were put out of business by the Board. 

Mr. Keatine. For violation of regulations? 

Mr. Mac ay. For flying too frequently. A regulation which cov- 
ered the amount of flying they could do. 

The Cuarrman. What other pages of the Goodkind report do you 
want to refer to? 

Mr. Mactay. The bottom of that paragraph: 

The staff is therefore generally agreed as to the desirability of finding means 
of bringing this phase of air transportation under more positive control within 
the near future. 

At the top of page 3, it recommends two ways of handling the non- 
scheduled air-carrier problem. One was to have them file for certifi- 
cates of public convenience, and the other was to have them file for 
exemptions. 

In that paragraph it is stated: 

Either procedure has the advantage of affording a means for ultimately termi- 
nating the operations of this group of carriers. 

In the next paragraph, the Board specifically—I mean the Chief 
of the Board’s Economic Bureau specifically recognizes that route- 
type operations are essential to survival of the noncertificated carriers. 
Those carriers are the ones that were performing coach service. 

So the Board, the Board’s staff, has recommended to the Board, told 
the Board, “You cannot operate unless you operate a route-type serv- 
ice.” 

At the bottom of page 4: 

A second reason in favor of either proposal is that it should not lay the Board 


open to criticism of stamping out, without due process, these carriers which they 
have permitted to come into being. 
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This industry grew up, and then the Board undertook this plan to 
get rid of this industry. 

The next page: 

Third, either method gives the Board a good measure of control over the life 
of the carriers, in that it can delay or hasten action on the pending applications 
as it deems necessary. 

It mentions there that there are trouble spots; it refers to the Puerto 
Rico case, and to the Alaska case. In both of those cases, noncertifi- 
cated carriers had applied for certificates. They were denied. 

It also says that there is another trouble spot, the transcontinental 
spot, transcontinental area. 

The Cuairman. It would appear then, regardless of the merits or 
demerits of the operation, this was an effort, a determined effort, to 
put the irregulars out of business. ; 

Mr. Mactay. That is precisely correct, and if we follow through and 
look at the cases, this plan not only planned to put out of business the 
nonscheduled carriers; it also planned to prevent any such carrier or 
any other carrier from getting a certificate from the Board. 

It was perfectly obvious on the basis of decisions which I have in 
my statement—— 

The Cuarrman. Is Mr. Goodkind still with the Board? 

Mr. Mactray. No, sir, he is not. He went to the State Department: 
and then after the State Department, I think, he very recently has 
gone with a law firm, possibly the last month. 

Mr. Keattna. When did he go with the State Department ? 

Mr. Mactay. I don’t know what the date was. It was several years 
ago. 

Mr. Keattne. Do you know when he left the State Department ? 

Mr. Mactay. I think it was very recently. 

Mr. Keatina. Is he a lawyer ? 

Mr. Mactay. Yes, he is. 

The CHatrMan. Were his recommendations as announced in the 
pamphlet carried out by the Board, generally ? 

Mr Mactay. Yes, sir, they were. 

This recommendation was carried out: All nonscheduled carriers 
were required to file an application for a new operating authority. 
Those applications were acted on by the Board. In 1950, they came 
out with their first decision, covering 12 of those applications. In that 
decision the Board specifically stated that “It is our policy, and we will 
not renew any nonscheduled carrier who has flown a route-type service.” 

This memo shows, and subsequent documents do, too, that the Board 
at that time knew that you could not operate at all unless you operated 
a route-type service. rr 

The Board thereupon, in adopting the plan and carrying it out, held 
that nobody who operated a route-type service would be continued in 
business, 5 

They also went ahead with enforcement cases, and in the enforce- 
ment cases they put carriers out of business for the sole reason that 
they operated a route-type service. 

The Crarrman. In other words, they said, “Unless you operate a 
route service, you could not get a franchise ;” and they would not let 
anybody operate a route service, so you were out of business completely. 

Mr. Macray. That is exactly right. 
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The first. decision—I.mention a decision in my statement here— 
showed that nobody would be given a certificate by the Board in com- 
petition with a grandfather carrier unless he were able to have an 
operating organization and have proof of actual operations. Con- 
sequently, it was clear very early in the history of the Board that you 
could not get a certificate unless you had such operating experience. 

So that there were only two kinds of authority in existence: One 
was the certificates which the grandfather carriers had; the other was 
the exemption authority which was put into effect in 1938, authorizing 
solely nonscheduled operations, but not specifically defined. 

In 1945 and 1946, the nonscheduled carriers started operating under 
that operation. Their operations grew, and they very shortly found 
they had to operate a route-type service ; if they didn’t, they had to go 
out of business. 

At that time the Board was reconsidering its nonscheduled opera- 
tions. There were proceedings on what to do. They then brought an 
action against Standard Airlines and put it out of business. 

Standard filed pleadings with the Board in which they explained 
the entire economic characteristics of air transportation, and it was 
absolutely impossible to operate—— 

The Cuatmrman. Yould you say the Goodkind theory or program 
or policy still obtains and is still operative in the CAB? 

Mr. Mactay. There would be only one consideration which might 
make me answer your question other than a straight “yes,” and that 
is that the Board has come out with the nonscheduled case which I am 
sure you are familiar with, docket 5132. 

Now, in that case it is at least generally considered by many that 
that broadens the operating authority of the nonscheduled carriers. 
It permits them to operate 10 flights per month on a regular basis. So 
that they can advertise that they have this regular service, at least to 
the extent of 10 flights a month. 

The CuarrMan. That is the 10 flights a month theory. 

Mr. Mactay. Yes. 

Mr. Kratrna. Are some of them working under that ? 

Mr. Mactay. It is my understanding that there has been possibl 
a little bit done to advertise under this new regulation. I don’t thin 
there has been very much. And I know that the other coach operator, 
other than North American, the only other one that amounts to any- 
thing, has found that he cannot operate within it, and he—— 

Mr. Kratine. Is that air coach ? 

Mr. Macray. That is Sky Coach. 

Mr. Keatine. Sky Coach. 

Mr. Mactay. That is the name of it. 

e i rete What is the difference between air coach and Sky 
oac 

Mr. Macray. Well, Sky Coach is the formal name of the operating 
company, and air coach is the generic term. 

He, I understand, wants to get rid of his offices. So, to that extent, 
I can’t say exactly what the effect of the new decision is. 

I don’t think it is going to have any very great effect on nonsched- 
uled operators so far as individually ticketed operations are concerned, 
which is air coach. 
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The Cuamman. Go ahead. 

Mr. Mactay. I started to say, in the transcontinental coach case 
which is mentioned, I mean in the memorandum of Mr. Goodkind it is 
mentioned there are several trouble spots, and it mentions two where 
they are already having certificate cases. 

ne of those was denied, Alaska and Puerto Rico, although the 
nonskeds originated the coach market from Puerto Rico to New York, 
a tremendous market. 

The transcontinental coach case was started immediately after that. 
In the dissenting opinion of Mr. Adams in the Standard coach case, 
you will find other cases where certificated carriers were certificated 
for extensions, and that as to Northwest, they had found that 2,000 
passengers a month was a substantial number of passengers, and was 
sufficient to prove public convenience and necessity. 

However, in this transcontinental coach case, where all the appli- 
cants were nonscheduled carriers, they found 4,000 passengers in 1 
month did not constitute substantial public convenience and necessity, 
and they denied all applicants. However, they found means to see 
that the certificated carriers got into the coach business. 

At the time it was written, there was no coach business transconti- 
nental to San Francisco by the transcontinental carriers. 

At that time also, or shortly prior to the time the decision came 
out, there was exactly 1 flight a day between 26 segments in the United 
States that had air-coach service by the certificated industry, exactly 
1 flight a day. That was 5 years after the nonscheduled carriers had 
started the air-coach business and had developed it to a very profitable 
degree. 

Row as to the effect of air coach on the industry, and the final, late 
recognition that this has been the major development in air transporta- 
tion since the Civil Aeronautics Board was created, I would like to 
refer to the Board’s 1955 annual report. In that report, the Board 
said as follows: 


The most significant factor contributing to increased airline travel was the 
continued rapid expansion of coach service. Domestically, coach passenger-miles 
flown accounted for some 35 percent of total passenger-mile volume, an increase 
from about 30 percent in fiscal 1954. Domestie air-coach service increased to 
more than 6 billion passenger-miles, equaling the total passenger-miles produced 
by all domestic carriers in 1949, only 6 years ago. As of June 30, 1955, coach 
service was offered to some 55 million people in 67 cities. In United States-flag 
international and overseas operations, coach or tourist-class revenue passenger- 
miles increased during the past year more than 25 percent, and for fiscal 1955 
accounted for more than 50 percent of the total passenger-miles generated by all 
of our international and overseas carriers. 

The expanding volume of low-fare coach or tourist travel has meant that air 
transportation offers our consumers, both domestically and abroad, one of the 
outstanding bargains offered by any industry. Average fares per mile in fiscal 
1955 were at an alltime low internationally, and domestic trunkline fares in that 
year were at the lowest level since 1947. 

Along with the new highs established in traffic volumes, airline earnings for 
fiscal 1955 surpassed all previous records in the history of the certificated in- 
dustry. The new net profit peak after taxes of some $90 million was 72 percent 
above the net profit figure for the fiscal year 1954. Earnings of the airline in- 
dustry in the quarter ended June 30, 1955, were greater than industry earnings 
in any entire calendar year before 1950. 

Due primarily to increased traffic and load factors, total operating costs de- 
clined sharply per revenue ton-mile and more than offset the slight loss in non- 
subsidy revenues per ton-mile resulting from expansion of coach passenger travel. 
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Iam not reading all of it. Iam skipping. 

Mr. Keating. I want to interject here at this point to say this, 
either on or off the record, that I want to compliment this stenog- 
rapher. I have seen him operate here before. He was getting every 
word you said just as fast as you read it, and you were reading pretty 
fast. It is quite a feat. 

Mr. Mactay (reading :) 

The substantial increase in net profit for the airline industry during the past 
fiscal year was achieved despite the absorption by the industry of an $18 million 
decrease in airmail subsidy in the same period. 

The reason I read this is that air coach is the one economic factor 
which has made this entire industry a highly profitable industry. It 
has resulted in reducing costs, increasing service, increasing the num- 
ber of flights. 

In short, every development resulting from air coach has been favor- 
able to this entire industry. 

Now I would like—— 

The Cuarrman. I notice that in the report of the CAB dated No- 
vember 15, 1955, we have this statement : 

Aside from helping to meet the immediate travel needs of the public, the irregu- 
lar air carriers have played a significant role as innovators in air transportation. 
It was they who made an invaluable contribution to air transportation by risking 
their own capital to pioneer in and develop the field of low-cost coach-type air 


transportation. It was largely as a result of such successful experimentation 
that the certificated trunkline carriers became active participants in this field. 


And it goes on to say: 


For the year ending November 1954, the coach services of the certificated car- 
riers had accounted for 5,169,284,000 passenger-miles, or 32 percent of all traffic. 
Indeed, the day is not far distant when, as in the case of railroad travel, air- 
coach travel will far exceed first class. 

Mr. Mactay. I would like to point out that as of the middle of 1949, 
when Standard Airlines was being put out of business, in fact, at the 
very time that the order of the Board was issued eliminating Standard 
Airlines from the industry for flying too frequently and for develop- 
ing aircoach, hearings were going on in the Senate Interstate and 
Foreign Commerce Committee, and before that committee—and the 
chairman at that time was Senator Edwin Johnson, of Colorado—at 
that very time testimony was being given by the certificated industry, 
the presidents of the carriers and the president, then president, of the 
Air Transport Association; testimony was also being given by the 
officials of the North American management. 

The North American management, among other things, testified as 
follows: 

We feel—— 


Mr. Roegrrs. May I interrupt you there? Do I understand that by 
this Goodkind memorandum which you have put in here, and I have 
put in the opinion of the attorney—now, was it that plan of the Good- 
kind memorandum, plus the method adopted by the Civil Aeronautics 
Board, which has resulted in your difficulty to operate? Is that not 
your complaint ? 

_ Mr. Mactay. The complaint is substantially that, with some addi- 
tions. 

Mr. Rocers. And was it not at that time because of a lot of difficulty 
in the industry—the question of regulating irregular service—that 








1020 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


the Board decided to repeal this section 292.1, and substitute a pro- 
cedure thereafter to handle this situation ? : 

Mr. Mactay. I believe the Goodkind memorandum makes it very 
clear that the purpose of changing the regulation was to put out of 
business the nonscheduled carriers. 

Mr. Rocers. Well, but did not Mr. Wanner outline in his opinion, 
on September 17, that the method whereby the Board could regulate 
things was to repeal this 292.1 regulation ? 

Mr. Mactay. Yes, 

Mr. Rogers. And then did not that attorney recommend certain pro- 
cedures for the Board to follow in cleaning up the situation which 
existed ? 

Mr. Mactay. If you mean, by “cleaning up the situation,” eliminate 
the nonscheduled industry, yes. 

Mr. Rocers. No. Set out a procedure whereby nonskeds or non- 
scheduled I should say—— 

Mr. Mactay. Yes. 

Mr. Rocers. May make their application and have it passed on by 
the Board ? 

Mr. Mactay. Well it is perfectly true they provided a means where- 
by you could apply for—— 

Mr. Rocers. Yes. 

Mr. Mactay. For authority to operate. Of course you already had 
authority to operate. 

Mr. Rocrrs. Yes. But this Goodkind report plus the opinion from 
the attorney, if as you say, the Board carried it out, would indicate 
that they send notices out to everybody that their right to operate is 
canceled; and that, according to this recommendation, then the Board 
could, within a certain length of time, permit those to file under sec- 
tion 416. 

Now, was that not the intent and purpose of the Goodkind memo- 
randum and the attorney’s recommendation ? 

Mr. Mactay. Well, that is a long question. I will have to answer 
it this way—— 

Mr. Roarrs. Yes. 

Mr. Mactay. That the Goodkind memorandum laid out a plan 
under which—— 

Mr. Rogers. Yes. 

Mr. Mactay. They would cancel all existing operating authority of 
every member of the industry, and they would then allow you to file 
for new authority. 

They adopted that plan; and that plan also, the Goodkind memo- 
randum, indicates very clearly that the purpose was to put the carriers 
out of business. And that is, in fact, what they did. 

Mr. Rocers. Let me read this to you—— 

Mr. Mactay. Yes. 

Mr. Rogers. In the attorney’s opinion. Hesays: 

Legitimate operators will have assurance (1) that they can obtain reconsider- 
ation and probable renewal of their authority where such services have been 
meeting a public need. Provision will thus have been made for their continua- 
tion. Then any criticism of the Board’s proposed action can be met much more 
easily if the Board has made provisions for the continuation of those services 
which meet the original intent and purpose of section 292.1. 
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No. 2: 
Although most of the operators who have been operating in violation of the 


law will file applications and attempt to gain a few more weeks’ grace, a num- 
ber may discontinue operation without filing 416 applications or withdraw their 
application before they are acted upon. 

Now, are you objecting to the CAB requiring the nonscheduled 
group to file their applications under this section 416? 

Mactay. I am not objecting particularly to filing it, but let 
wn Soe some of the facts with respect to what you have just 
sald. 

Mr. Rogers. Yes. 

Mr. Macray. You referred to the legitimate operators. The legiti- 
mate operators turned out to be those who were doing crop spraying 
and had a few little 2- or 3-passenger airplanes, and who did not 
do any air transportation. 

The first time, in May 1950, when the Board acted on the first 12 
applications under this new application, they denied all but, I be- 
lieve, 3, and they denied them principally because they were route- 
‘Ps operators. 

he three which they granted it to were, for example, Johnson 
Flying Service, which did fire fighting out in the West, and I have 
forgotten the names of the others, but they were carriers who didn’t 
do any common-carriage carrying. 

So that “legitimate operators” within the meaning of the word as 
you used it, in the Goodkind memo were operators who did not per- 
form any aircoach service. 

Mr. Rocrrs. In other words, do I understand you to say that those 
who were doing the nonscheduled business, prior to the time that this 
plan was adopted, when they did file their application under section 
416, were denied the right to carry on the business, and were not 
granted any exemption; is that right? 

Mr. Mactay. All those who were performing any aircoach service 
were denied their applications. 

Mr. Rocers. Yes. 

Mr. Mactay. And those later, of course, as you know, became con- 
solidated in this 5132 case. So that ultimately, most of those carriers 
came through, finally, with the 10-flight limitation under this new 
decision. 

Mr. Rocers. Yes. 

Well, but from the time that this plan was adopted until the Board 
recently came through with that 10-flight decision, how did the non- 
scheduled airlines operate ? 

Mr. Mactay. Well, I could answer that this way: 

Substantially all military operations, because they couldn’t oper- 
ate as common carriers. As a result of these regulations, there have 
only been two common-carriage coach operators that have stayed in 
business. One is North American, and one is Sky Coach, substan- 
tially speaking. So that the whole coach industry has been those two 
carriers, and the regulations of the Board successfully eliminated all 
other coach operators. 

Mr. Roger. I think you said the three they did grant certificates to 
were not in that business—— 

Mr. Mactay. They were not in that business. 

Mr. Rocers. But they eliminated the other nine? 
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Mr. Mactay. About that. 

Mr. Rocrrs. Eight? 

Mr. Mactay. That is about right. 

Mr. Rogers. And, of course, North American was not in that group 
because they were not operating at that time. 

Mr. Mactay. No. Standard Airlines was. 

Mr. Rogers. Standard Airlines was. 

Mr. Mactay. That was denied. 

The Cuarrman. Mr. Rogers, if I may interrupt, I am afraid we will 
have to have you back tomorrow, Mr. Maclay; but we will hear first 
tomorrow morning at 10 o’clock, Sir William Hildred, director gen- 
eral of the Air Transport Association. He is coming down from Mon- 
treal, and I feel we have to give him preference as to time tomorrow. 

And you will go on subsequent to his appearance. 

Mr. Mac tay. I did not hear the last of that. 

The CuatrMan. You will appear subsequent to Sir William Hil- 
dred. Is that agreeable? 

Mr. Mactay. Yes, sir. 

Mr. Keattna. Mr. Weiss will be here tomorrow, too. 

Mr. Weiss. I was going to ask, if you didn’t have any questions for 
me, could I be excused ; or I could be here on a couple of days’ notice. 
If you do have questions, I will be here, of course. 

‘The CuarrmMan. We would like you to be here tomorrow. 

Mr. Wess. All right, sir. 

(Whereupon, at 3:55 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Thursday, March 15, 1956.) 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
(Airlines) 


THURSDAY, MARCH 15, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
pe Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Prema: Representatives Celler, Rogers, Quigley, and Keating. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, eocounsel. 

The CHarrman. The subcommittee will come to order. 

And we have the distinct pleasure this morning of having with us 
as our first witness, Sir William Hildred, who is the Director General 
— International Air Transport Association, residing in Montreal, 

anada. 

Sir William, will you just give your name to the stenographer, your 
address and your afliliation. 


TESTIMONY OF SIR WILLIAM PERCIVAL HILDRED, DIRECTOR 
GENERAL, INTERNATIONAL AIR TRANSPORT ASSOCIATION, 
MONTREAL, CANADA, ACCOMPANIED BY PROF. JOHN C. COOPER, 
LEGAL ADVISER; AND JULIAN G. GAZDIK, SECRETARY OF IATA 
LEGAL COMMITTEE 


Sir Witu1am. Hildred is my name; William Percival are my Chris- 
tian names. And I live at 3475 Peel Street, Montreal, Quebec. 

The Cuarrman. Will you give the names of your associates who 
are with you to the stenographer ? 

Sir Witt1am. I have blown an eardrum flying, and I did not hear; 
would you mind if I say I can’t hear ? 

The Cuarrman. Yes; I will do the same. 

Sir Witu1am. My associates are Prof. John C. Cooper, legal adviser 
to the executive committee of the IATA. He lives in many places, 
Princeton, Montreal, and others. You can give your own address. 

And on my left is Julian Gazdik, who is secretary of the legal com- 
mittee of the IATA. He also has a home but I am not sure what it is, 
where he lives. 

The Cuatrman. We have before us the biographical data of Sir 
William Percival Hildred, and if you do not mind, we will put that 
biographical data right in the record at the inception of these hearings. 
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Sir Witx1am. I donot mind, sir. 

The Cuatrman. These are very creditable achievements that have 
been yours during your career and we are very happy to have that in 
the record. 

Sir Witu1am. Thank you, sir. 

(The biographical data is as follows :) 


BioGRAPHICAL Data OF Sik WILLIAM PERCIVAL HIvpReED, C.B., O.B.E., Director 
GENERAL, INTERNATIONAL AIR TRANSPORT ASSOCIATION 


Born at Hull, in Yorkshire, on July 13, 1893, Sir William Percival Hildred 
is a master of arts of the University of Sheffield. 

He entered the British Treasury in 1919 and in 1926 became Finance Officer to 
the Empire Marketing Board. In 1934, he was named head of the Special Meas- 
ures Branch of the British Ministry of Agriculture and Fisheries. A year 
later, when currency restrictions began to be imposed by many continental 
European governments, he became Deputy General Manager of the Exports 
Credit Guarantee Department which was set up to cover the position of British 
exporters. He also assisted in planning and creating the Department which 
developed into the wartime Ministry of Information. 

Sir William entered aviation in March 1938, when, following the report of 
the Cadman committee, he became Deputy Director General of Civil Aviation 
for the United Kingdom. Soon after the outbreak of the Second World War, 
he left this post to become Principal Assistant Secretary in the Air Ministry. 
When the Ministry of Aircraft Production was formed early in 1940, he was 
transferred to that department, where he served for 50 weeks under Lord 
Beaverbrook, the first Minister. 

In June 1941, Sir William was posted to Montreal where, with Air Chief 
Marshal Sir Frederick Bowhill, he assisted in the establishment of the RAF 
Ferry Command which was engaged in the flight delivery of bombers across the 
Atlantic. 

When Ferry Command was established in operation, he was promoted to the 
post of Director General of Civil Aviation in the United Kingdom in October 
1941. In April 1945, civil flying was for the first time in England separated 
from the Air Ministry, and Sir William became the first permanent head of the 
new Ministry of Civil Aviation. He held this post until March 31, 1946, when he 
was elected Director General of IATA at Montreal. 

A veteran of the First World War, in which he served for 4 years in the First 
York and Lancaster Regiment, Sir William was also a major in the Civil 
Service Battalion of the Home Guard during the Second World War. He be- 
came an Officer of the Order of the British Empire in 1934, Companion of the 
Order of the Bath in 1942 and was knighted by King George VI in 1945. 

For his contribution to the maintenance of Netherlands civil aviation in 
Great Britain when the Netherlands were occupied by the enemy, he was ap- 
pointed by Queen Wilhelmina to be a Grand Officer of the Order of Orange- 
Nassau. In 1948 he became a Commander of the Order of the Crown of Belgium. 

Sir William is married to the former Constance Mary Chappell, a physician. 
ao have two sons, Michael and Anthony, and a daughter, Mrs, Arthur 

avison. 


The Cuatrman. Sir William, we have received from you a very 
illuminating and interesting statement. As you wish, you might read 
it or if you are willing you might allow us to interrogate you on it. 
Whatever you wish you can do. 

Do you want to read the statement or do you desire to have it sub- 
mitted for the record ¢ 

And if you wish to do the latter, I would suggest that you make a 
brief statement as to the nature of the International Air Transport 
Association, its aims and aspirations. 

Sir Wiu1am. Thank you, Mr. Chairman. I would like the state- 
ment to go on the record, but I should not like to read it. It is very 
boring. I would like to make a short statement about its highlights 
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and then I am free to be asked as many questions as you wish, sir. 
If I know the answers I will give them with pleasure. If I do not 
know the answers, I will get them. 

The Cuarrman. You may proceed. The statement will be received 
in the record. 

(The prepared statement of Sir William appears on p. 1072.) 

Sir Witu1am. Thank you, sir. 

Could I then just say a few words about the position? I would like 
to say one word about background. 

The whole worldwide picture of international aviation depends on 
the theory which I did not invent called the sovereignty of the air. 

At a in 1944, and subsequently, all the nations of the world 
reaffirmed the doctrine of the sovereignty of the air which means that 
the air over any country belongs to that country. They can control 
who flies into it and on what conditions they fly into it. And each 
— has that sovereignty over its own airspace. That is the back- 
ground against which we have to operate. 

As soon as the war was over it began to be clear that unless some- 
thing was done to try and regulate matters there would be chaos, be- 
cause many countries with vigorous, postwar airlines were growing 
and, with every intention of flying, wanted if possible to regulate the 
position. 

They tried in Chicago to get some sort of Government agreement, 
to take care of it but they failed. 

And then in 1945, it looked as though there would be quite consider- 
able chaos, because any one country wanting its airlines to visit an- 
other, did not know on what terms, at what rates, of what conditions, 
or what frequency. 

And the lead was taken by two countries to try and sort it out. The 
United States and the United Kingdom met at Bermuda in 1946 and 
they hammered out what is called the Bermuda agreement, which is 
the father and the mother of 150 little children that have grown up 
since between many countries. 

It was the pattern and it was one which made postwar international 
aviation possible. It was a meeting of opposing philosophies. And I 
would not bore you unless you question me about the long talks that 
took place there. The upshot of it was that the two countries declared, 
and others have followed them, that they would try to foster the widest 
possible distribution of the benefits of air travel for the general good of 
mankind at the cheapest rates consistent with sound economic prin- 
ciples, with fair and equal opportunity for the carriers of the two 
countries to operate on any routes between their respective territories. 

That laudable principle has been written into many of the bilaterals 
which have followed. And the countries concerned approved a little 
piece of mechanism for recommending the rates. 

It was necessary before they could get going to have some sort of 
agreement and they decided that in the first instance the fares and 
rates applicable on any routes they allotted should be first, recom- 
mended by a body called LATA, once the CAB had given its approval 
to the existence of LATA, which they did just after the meeting and 
which they have subsequently reaffirmed year after year. 

That is act one, scene one, of what I have to say on the background. 

I would now like to mention briefly what IATA is, the International 
Air Transport Association. 
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There was one for 25 years before the war, but it was a small one 
with only one American carrier toward the end. The postwar one 
which I serve grew up at the same time as the Chicago multilateral 
convention with which I opened my statement. 

The people who were at Chicago from the airlines with the knowl- 
edge of their governments, created the articles of association for the 
present IATA, which is a worldwide body for doing many things 
which I can give you in as much detail as you would wish. 

This IATA was subsequently enshrined in an act of Parliament. 
The Canadian Government passed an act of Parliament which created 
IATA, approved its articles and gave it a home in Montreal. We are 
in Montreal because that was the headquarters of the government body 
which also grew out of Chicago. 

Out of Chicago, on the initiative of your then President, two things 
were born which have helped the postwar picture of international civil 
aviation ever since, one being ICAO, the government body; and one 
being this small IATA, which has a mechanical job to do in rates and 
many creative jobs to do in other fields such as technical matters, 
financial, legal, medical facilitation, public relations, and the like. 

And IATA was recognized as a body to come into existence living 
in Montreal to be close to ICAO because our life depends on govern- 
ment approval and we are enjoined in our act of Parliament to work 
closely with ICAO and we have on the technical side done so ever 
since. 

I would rather make my statement as short as possible because I 
come not to pump things at you, but to answer the questions which are 
in your minds and I will be as brief as I can. 

The aims of IATA are set forth in the act of Parliament to promote 
safe, regular, economic air transport, to provide means for collabora- 
tion, and to cooperate with ICAO. 

We have a head office in Montreal ; branch offices in New York, Paris, 
Singapore; a clearinghouse running at the rate of about $450 mil- 
lion a year in London, with a staff of five; a technical liaison office in 
London; and an enforcement office in New York. 

We have two types of members, any air transport enterprise which 
is certified by its own government to carry passengers, mail, or cargo 
for public hire between the territories of two or more states under any 
state which is eligible to be a member of ICAO, the government body, 
is eligible to become a member of IATA. If the government can go 
into ICAO, the operator can become a member of IATA. 

ICAO is International Civil Aviation Organization. That is the 
family name, sir, of the government body created by your Chicago 
convention, headed by Dr. Warner, and living in Montreal. And it is 
the government regulatory body and any government who is eligible 
to go into ICAO, may certify 1 of its airlines or 2 or 3 or 6; and once 
they are certified they are eligible to come into IATA. 

I make that point because I want to bring it out that we have no 
limitation of membership. They are welcome provided the govern- 
ments say they are eligible. 

The Cuatrman. Under those conditions you have admitted, have 
you not, Poland and Czechoslovakia, two of the satellite nations? 

Sir Wit1t1am. They are members in good standing, the Polish State 


— 


- 
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Airlines and the Ceskoslovenske Aeroline. They pay their dues. We 
have people near the Iron Curtain. And the Russians know very well 
what is going on inthe LATA. 

The Cuatrman. Are there any other satellite nations, including 
Russia, which are members of ICAO and, therefore, eligible for mem- 
bership in your organization ? 

Sir Wri. Sunls itself is eligible for membership in ICAO 
but does not take its seat. If they did choose to do so and Aeroflot 
came along and asked for membership in IATA we would do nothing 
to try to stop them. No limitation of membership is permitted to us, 
or wanted by us, or has ever been thought of by us. 

And going back to the point about people coming in, we have, 
as you know, 11 or 12 American members. And as soon as anyone 
gets a certificate we make them welcome. 

For example, Seaboard & Western—we heard they were going for- 
ward to be certified by your own CAB. We made it known to them 
that they would be welcome. And we even had meetings before 
actually they started scheduled operations. 

I bring that out a little forcefully to make it clear there is no limita- 
tion of membership in IATA. The only limitation is the one laid 
upon us by governments. 

The CuatrmMan. Do you have, in addition, associate membership? 
What is the difference between “active membership” and “associate 
membership” ? 

Sir Wru1am. The difference, sir, is that the active ones operate an 
international service between two states. 

The associate membership is one who operates a scheduled airline 
but does not operate between two states—domestic. 

I do not want to get boring but I have the next part of the statement, 
2 or 3 paragraphs, about activities of [ATA which have nothing to do 
with its function of rate recommending. I think if I took your time 
trying to describe those it would be a little like padding. 

It is interesting work. I am proud of it. I can talk about it for 6 
weeks but I do not want to handle myself like that. I would rather 
know that you have read these things. You can ask me about them. 

And I should like to confine myself to what I might call the focal 
point which a House subcommittee really wants to examine. And, 
therefore, I will not say much about the financial activities of IATA, 
except to say that any things we have done which are clever—and we 
have manuals of accounting, and so forth—are not hugged to our 
bosom and used only for our own benefit. We let anybody have the 
benefit of them because if we do a decent job, we are not trying to keep 
it to ourselves. 

The legal committee—I am simply surrounded by lawyers—one on 
the right, one on the left, and I am sure everybody on the top table 
I need not tell you that its work is of the greatest importance and 
interest, but it would not, I think, be fair to take your time on that. 

The technical committee—I wish I could talk about it for hours but 
I will just turn over the page and I come to the facilitation work. I 
will say one word about that, because there is so much in it. It is only 
when you look over your shoulder, sir, you see what you have done to 
make flying easier. 
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After the war with all of the fear, the icions, governments neces- 
sarily were restrictive of their borders, about immigration, customs, 
currency, and so forth. There were many crooks about with well-made 
pamagnne printed in backstreets in various cities. They had to be 
tough. 

But by and large the border formalities were all right for a caravan 
or 2 old-fashioned transport, but not any use for a fast-moving 
airplane. 

d we have over the years done a great deal in concert with govern- 
ments to improve, simplify, and eliminate border formalities, 

The clearinghouse of the LATA is a small thing in London, which 
is very helpful. And I only mention it specifically because whilst it 
will have been obvious to you that it does a very useful job for all of 
its members, I do want to Geten out that again any non-1ATA carrier 
may enjoy its benefits under certain reasonable conditions, 

So there again a second or a third time when we have done a thing, 
we have not tried to deny it to others or hug it to ourselves. There it 
is, and people can use it, because we believe the more able and intelli- 
gent the regulations are, the better it will be for the public. 

You know far better than I, sir, if I come now to the relations be- 
tween CAB and IATA, what the functions and powers of your own 
Civil Aeronautics Board are. It is a five-man body, charged under 
the Civil Aeronautics Act to look after the regulatory side of their 
own aviation and others. And our agreements only become effective 
if they have been before your CAB and are not found to be against 
the public interest of the United States. 

We received our first blessing from them only a week or so after 
the Bermuda agreement. And at that Bermuda Conference the then 
Chairman of the CAB was present most of the time. 

But the CAB have reaffirmed their approval of the resolutions which 
deal with the IATA and control the traffic conference in 1947, 1948, 
1952, 1955, and on the last occasion of an indefinite duration. These 
approvals—I make the point—were only approvals of our machinery. 

When the CAB said, “We approve the continued existence of the 
machinery,” that only meant that they would allow our traffic confer- 
ences, which I will deal with more fully—they are a part, an integral 
part of our body—they only meant they would allow those conferences 
to continue, shall I say, to breathe. That approval did not imply 
approval of any single action taken by the conferences, or any single 
agreement reached by them. 

Every action taken by those conferences, every one of the agree- 
ments made were subject to approval, point by point, by the CAB. 
And a very good thing. Not only the CAB, sir—there are 55 govern- 
ments involved in world aviation. We have some 70 members in 
the body. We have not sought them or we have not tried to keep them 
out. They “just growed” like Topsy. 

And the CAB is not the only regulatory body. It is the United 
States body, but all other governments have regulatory bodies of 
greater or less complexity. Not any of them are quite as complex 
and well established as the CAB, but the country I belong to or did 
belong to before I became an international maid of all work, has a 
Department of Civil Aviation—France has a Department of Civil 
Aviation—they do not have a thing specifically appointed as yours is, 
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but by and large they all have the same power to approve, disapprove, 
or amend anything we do in the matter of recommending rates and 
fares. 

And as I mentioned to begin with only two enlightened countries— 
you will forgive me for calling them “enlightened”—you belong to 
one, sir, and I belong to the other—took a lead at Bermuda to get 
the thing going. 

And Tacha that that agreement made sensible development pos- 
sible, but by and by all of the other countries came in. 

You could not expect the British and the Americans to fix a nice 
fare between London and New York and take no notice of traffic into 
Paris. The French wanted to have their say about Paris-New York, 
and about Paris—London. 

And bit by bit every country came in. And there are now getting 
onto 200 bilateral agreements between all states of the world, all de- 
pending for their subsequent efficiency and practical value on one 
thing, [ATA looks at the worldwide pattern of fares for passengers, 
rates, for cargo—passes a series of resolutions and puts them for- 
ward for the approval, disapproval or amendment of all of the gov- 
ernments of the world. 

And I would like to say, and I do not mind it going on the record; 
indeed I hope it will—that in a postwar world of desperate coming 
and going in different philosophies and points of view to be able over 
10 years, sir, to build up a worldwide pattern of rates and fares, run- 
ning into thousands which have been approved unanimously by about 
70 international airlines, differing so much from the large efficient one 
to the little tiny tot, approved by 50 governments isn’t a bad bit of 
international cooperation. 

At that point, sir, I would like to pause and burst into tears for a 
moment, because I think it is quite a job that we have tried. 

The Cuairman. I would say that it is a very creditable perform- 
ance, 

i? Wru1am. Thank you, sir. It was hard going but it has hap- 

ened. 
‘ I mention on the next page, sir, and I think I am talking far too 
long and proving far too boring, the number of occasions when our 
resolutions have been approved, amended, or disapproved. 

When I say that the CAB heads the pack in the number of its dis- 
approvals I am only stating a fact; and I think it is quite right. You 
have the most highly organized and far-reaching domestic aviation, 
the largest and most intelligent land mass aviationwise. You need 
a very able, complex body. And the fact that the CAB is our biggest 
mentor, is a point of historical fact and it is quite right, too. 

But I do bring out, to show how little we are in a position of power, 
that on occasion India, France, Canada, United Kingdom, Switzer- 
land, Greece, Mexico, Poland, Netherlands, Italy, South Africa, 
Czechoslovakia, Iron Curtain, Colombia, have exercised their rights 
to check. amend, or delay our various recommendations. 

The Cuamman. Could you tell us at this point what were the 
conference reports that were rejected by the CAB ? 

Sir Wiu1am. Over the years? 

The Cuarrman. Yes. 
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Sir Wim. I would be very happy to put in a paper. 

The Cuarman. You say 3 percent of LATA conference regulations 
have been disapproved and that the largest number of disapprovals 
come from the United States? 

Sir Witt. Yes. 

The Cuairman. Could you tell us just briefly what the nature of 
those conference regulations were that were rejected by the CAB? 

Sir Witu1am. As an example, I would say that the most recent, the 
most dramatic disapproval on their part has been the disapproval of 
the increase in the North Atlantic fare. It isn’t an increase. In fact, 
I hope somebody will ask me an indiscreet question about it and I will 
explain it, but they did disapprove it, as it happened, after all other 
governments had approved it. 

That gave us a difficult situation but life is made for coping with 
difficult situations. That is as good an example of a disapproval as I 
can give. 

The CuarrMaNn. Did not the CAB disapprove first and then subse- 
quently approve? 

Sir Wiu1a. In this case, sir, when they disapproved at a point 
when all of the other governments had approved, t pointed out, as I 
think other governments did, that this disapproval might have very 
awkward consequences for the public in the high season and we 
pleaded with them to give it a chance, give us a chance, too, to see 
the force of their objections. 

And it is true that after an order disapproving that increase—I 
will call it an increase for want of a better word but it isn’t an in- 
crease—it isn’t—— 

Mr. Keatinc. How can an increase not be an increase ? 

Sir Wixiam. I will tell you. Do you want to know that, sir? 

Mr. Keatina. Yes. I am interested in the mathematics. 

Sir Witu1am. The whole trouble was this: Making money out of 
an airplane depends on the —_ of the seats. If you cannot pull some 
out you get rheumatism in both knees and you cannot sneeze, because 
the other seat is here, and you fill your airplane—that is good busi- 
ness—you make a lot of money. 

But if you want to pay regard to the human beings in it and increase 
the pitch, take a lot of seats out, so that people can stretch out their 
legs, and so that you can have a little foundation to put your feet on, 
and to sleep or rest, you make far less money. 

And the whole art of the air from the business angle is to get as 
many people as you safely and comfortably can into an airplane and 
hope that it will be full. 

Some people wanted sleeperettes, wide pitch, stretching out like 
that. And others did not. There was a sleeperette charge; some peo- 
ple wanted to charge especially for a sleeperette, an extra dollar charge 
for the sleeperette, and others did not. 

It finally became clear that the philosophy was going to prevail that 
there should not be a special charge for a sleeperette. People said it 
was going to become a feature of the first-class fare that people should 
be able to stretch out. And so the other airlines who were very much on 
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the ball and unable to make much money, said, “Damn it, if we empty 
half a dozen seats out of our airplanes to make the spread better, we 
will make less and less money. If you will not let us charge for the 
sleeperettes people want, and are willing to pay for, you are just fore- 
ing us to forego a great deal of revenue with equipment that will cost 
us a lot of money to alter.” 

The compromise, therefore, was to put up the first-class fare, but 
only to the extent of absorbing what had been a sleeperette charge. 
That is why I say that an increase is not really an increase. 

I think I am right in saying that the first-class fare plus sleeper- 
ette, which is what they now have, equates to the first-class fare with 
everybody getting this wider sleeperette accommodation. 

But I think I saw it suggested that we put up the first-class fare and 
had not brought down the tourist fare. Well, that stunned me hard, 
because it isn’t true, gentlemen. And because I did a lot, as people 
know, to try and bring in the tourist fare and was delighted when it 
came in—it took a long time to get—I am not saying that I did it 
but I supported the philosophy and was very glad to see it. 

And we are doing our best to get fares down. The implied sugges- 
tion that this little high season increase in the first class was intended 
to make more money and leave the tourist alone, it hurt me, I will tell 
you why. It is interesting to break off at this point. 

Since 1945, 10 years have passed away and every blessed thing you 
buy—cigarettes, food, clothing, television—has gone up in price. You 
cannot think of anything that has not. But what has happened to 
the air fare? 


1945, it cost you $1,080 to cross the Atlantic—for a round trip. If 
you put that in the 1948 dollar prices it was $1,440. But today you can 
gee across in the tourist for $380, from more than a thousand down to 
5380. 

And if you say, “Yes, but you are just comparing a first-class fare 
with a tourist, that is a dirty thing to do”—my reply is that the tourist 
airplane of today with its speed, its oe ek its everything about it, 


is a far more comfortable ride in 1955, at $380 than the first-class 
fare was at $1,000 10 years ago. 

So I think in speaking to a judicial committee that has to range over 
many things that plain statement about the movement of our fares, 
the passionate way we try to get them down, the way we try to get a 
figure that the public with a fortnight holiday can use and get along to 
their holidays, their business, is another record which I would like to 
put in, if you care. 

(The fare sheet is as follows :) 
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Round-trip fare, New York—London 








United States On-season Off-season 
Year Consumer 
Price Index 
1948=100 First-class Tourist 
DEAE, nnmettnteeimensdaiadiell Ge TG: See Ne boccncc copscdbinesd). cavasdiameedi- preeese 
WN bc detddbdadthimndsbbndadee 93 675 We Nidddaa | ‘dikdcatidebbls Gbdeb eee bckcuid! ndbeone 
TN Aiea icianatnnaein iam n iin 99 RE RE gear 
MUL ao oanananscannebebenetnece 108 675 OP Wicstce ‘tacks 
BOBS... ccdccasnusccnssidaees 111 711 640 | $486 $438 
TI. nictaiieaieinineie kameninieidmion 112 720 643 522 «466 
PREY 000... 33. S eeckceiccbedecl Lian cbibiccdisd iecndiscabbse. 
NOTES 


1. Figures in italic express the fares in terms of constant prices (1948 dollars). 
2. 1955 family fares have been computed on the assumption that 2 members of a family travel together, 1 
yin g the “ fare and the other the reduced fare. The reduction on a round trip is $300 for first-class and 
for tourist. 
3. The lowest effective fare available in any year has been set in black type in the table above. Note that 
in terms of 1948 dollars North Atlantic fares have shown on this basis a continuous decline. 
4. The lowest priced tourist service is better than 1945 first-class service. 


INTERNATIONAL AIR TRANSPORT ASSOCIATION, 
Montreal, Canada, March 26, 1956. 
EMANUEL CEILLER, Esq., 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Deak Mr. CELLER: May I add one more to the letters I have sent to you since 
I appeared before you. You will remember I made the point that 10 years ago it 
cost over $1,000 to cross the Atlantic by air and today it can be crossed for 
$380. I mentioned these figures in order to show that we had, throughout those 
10 years, striven sincerely and striven against the stream to get air fares down 
in the interests of the traveling public. Ever since I came into the air business I 
have lived with the objective of bringing air travel down and down so that all 
income groups could enjoy it and so that all countries of the world could get 
to know each other better—and therefore like each other more. 

2. I venture to enclose herewith a graphical indication of the movement up- 
wards, year by year, of the United States Consumer Price Index and the decrease, 
year by year, of the round trip fares between New York and London. If that 
green line had not moved as is shown on this paper I should not have come be- 
fore you, Mr. Chairman, with the pleasure and confidence that I did. 

Yours sincerely, 


Wii11aM P. Hivprep, 
Director General. 
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The Cuamman. I would like to ask this, Sir William: In the period 
that you mentioned is it not true that the number of transatlantic 
passengers has inordinately increased ? 

Sir Wiriu1am. Yes, sir. E 

The Cuarrman. Wouldn’t that have an effect of pulling down the 
rates rather than increasing them; and would not that reduce the cost 
of operation ? 

Sir Wiu1am. Certainly. Oh, yes, sir. It is one of the dynamic 
developments of postwar, the way in which the public has taken to 
the air. I am delighted with it. Of course, it is the popular demand 
for it that makes one able to bring down the price of the product. 

The Carman. You are speaking of this recent increase of 10- 
percent ? 

Sir Wiuitam. Yes. 

The CuarrMan. That was in 1956, just recently ? 

Sir Witu1am. Just happened now; yes, sir. 

The CHatrman. Was not there a previous increase in 1954; prior to 
that, wasn’t there an increase in 1954 on transatlantic rates? 

Sir Witu1aM. I do not think so, sir. 1953, $711. 

Wait a minute. Between 1951 and 1953, about the time of the in- 
troduction of tourist, there was an increase between 1951 and 1953 in 
the first-class on-season fare. 

The Cuatrman. What was the percentage of increase ? 

Sir Wiriuiam. In 1951 it was $675. Then it jumped in 1953 to $711. 
I will work out what that is as a percentage. t think it was a 5- 
percent increase. 

The Cuarrman. I want to state at this point that with reference to 
this recent increase, Commissioner Adams, a member of the CAB, 
told the committee as follows (p. 331 of the hearings) : 


Mr. Apams. The top official— 
I presume they refer to you, sir— 


in IATA, sent the Board a cable in which he used the words that the continuation 
of this disapproval— 


that is where the CAB had disapproved— 


the continuation of this disapproval would wreck the peak 1956 season for 
North Atlantic travel. 

Now, that is just his opinion. But it is a very significant statement, and, of 
course, no one wants to wreck the peak 1956 season, and we do not believe that 
our action did that. 


I want to read also, just for the record, the statement of the CAB 
when they disapproved the rates involving a 10-percent increase. The 
Board said as follows, Sir William (CAB Order No. E-9969, p. 2) : 

The Board believes that tourist fares generally are higher than can be justi- 
fied on the basis of the standard of service necessarily designed to meet the 
needs of a mass transportation medium. 

In addition, the Board said in connection with the approval when 
they reversed themselves (CAB Order No. E-10017, p. 5) : 

We believe that, irrespective of considerations with respect to the adequacy 
of the present level of earnings, the level of fares is higher than is necessary 


to realize this level of earnings under a standard of service which we consider 
commensurate with the proper development of air transportation. 
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In addition they said the following on the second occasion when 
they reversed themselves (CAB Order No. E-10017, p. 6): 

The real sufferer from the failure to charge the first-class passenger for the 
increased benefits afforded him is the tourist class passenger, whose claim to 


lower fares must be deferred while the revenues from tourist travel are being 
applied to subsidize the increased luxury offered on first-class services. 


Then in addition the CAB said (CAB Order E-10017, p. 6): 


It is our considered opinion that the standards prescribed by IATA, for tourist 
service have failed to provide the restrictive framework necessary to safeguard 
the offering to the public of safe and adequate air transportation at the lowest 
possible cost. This deficiency is most glaring with respect to the minimum seat- 
ing densities for tourist services which signally fail to pass on to the public 
— lower fares, the full benefits of the increased capacity of modern aircraft 
ypes. 

I would like to ask the following, Sir William: Are you aware of 
the fact that by virtue of the rates fixed by IATA American passen- 
gers presently are paying twice as much, paying twice as much to fly 
the Atlantic in the same plane as they are paying to fly aircoach from 
New York to California—Are you aware of that, Sir William? 

Sir Witu1am. I have no doubt that is correct, but I am not aware of 
the two related rates as an individual; no. 

The Cuairman. Are you aware that the transatlantic tourist fares 
fixed by IATA are approximately 75 percent higher than domestic 
coach fares in the United States ? 

Sir Wiiu1am. I think I am aware that the domestic coach fares in 
the United States are very, very low and all that Mr. Adams says there 
is going to be most attentively considered at the forthcoming traffic 
conference. 

The questions you are now putting to me, sir, arising from the CAB 
order, Mr. Adams’ testimony, have had an immediate reaction upon 
IATA which shows how the machinery works. As soon as we found 
this disapproval we knew we could not wait until September which is 
the normal date for having a traffic conference which tries to set the 
fares and rates for the year. 

So the traffic advisory committee went into the matter as soon as the 
second order came out and advised that they would like to have a traffic 
conference put forward by 5 months and held thiS May, and I have 
agreed tothat. That is as soon as we can do it, because we have to give 
notice and an agenda has to be prepared and an immediate conference 
in May will deal with this aleblot Mr. Chairman, — fully. 

I can assure you that not a word that has been said by any of the 
members of the CAB or in their written words or elsewhere will go 
unnoticed. : 

I am not competent to say what the traffic conferences will do but it 
is part of our life, sir, to listen carefully to the views of the regulatory 
bodies of which the CAB is the leading body and I have very little 
doubt but what has been said there will have an effect. It ought to 
have an effect, in my opinion, on the thinking of the conferences and 
I sincerely hope that this May conference which is coming up and 
which costs us a lot of money and I hope to God we do not have to have 
two in the year, I hope all that will be reflected there and that we shall 
get a solution to put to governments which will be fair and acceptable 
to all. 
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The Cuatrman. I think also if my memory serves me correctly, and 
some of the members of the committee may check me if I am in error, 
one of the arguments advanced by IATA to have its views confirmed 
by the CAB relative to the advance, was that you already had printed 
tickets and that you would be put to great inconvenience if the 10 
percent did not go into effect with the approval of the CAB. 

Sir Wix11am. On that, sir, you have a point which causes me a good 
deal of trouble. When a traffic conference has met and has got out a 
suggested pattern of fares and rates worldwide, we know that we have 
to get government approval to the whole of that pattern. 

o each takes a bit of it and puts it to hisown government. And yet 
life being what it is, when we have got a new pattern we wait the 
requisite number of days and hope we shall get the necessary approvals. 
We do not Ze any publicity to the rates except by stating that the 
rates are subject to government approval. 

And yet if we are going to sell our product at all, if there is to be 
a change, down or up, we have to get agents with manuals, their 
brochures, our timetables, our tariffs—there is a mass of printing 
which has to be done, and it is certainly true to say that a sudden de- 
cision to alter is a check and an inconvenience. 

When I said that it would go a long way to wreck the high season, 
I might have been putting a little sob in my voice because I wanted to 
persuade the CAB to give us a little more freedom. 

I have got my cable here. I have read it again. I think it is a very 
nice cable. I will read it, if you would like. 

The Cuamman. I will be glad to accept it. We will accept that in 


the record. 
Sir Wru1am. Well, I do not know where I was, Rome or Monaco, 


when this happened, when I cabled on February 9— 


Reference Board Order No. 39969, I have been asked most urgently by trans- 
Atlantic members of IATA to make immediate and strongest representations to 
CAB not to disapprove first-class fares recommended at Miami conference last 
October. 

Those recommendations have already been specifically approved by all other 
governments concerned for introduction April 1. Those fares tie in with all 
fares in other conference areas and board action proposed would cause absolute 
chaos detrimental to the whole traveling public and to all travel agents. 

This late intimation of your possible disapproval means that even a special 
composite traffic conference could not remedy the situation. If we tried to call 
a traffic conference now there would then be a gap between April 1 and earliest 
effectiveness date which would come on very threshold of the high season. All 
carriers point out with respect that Miami recommendations were fully justified 
on economic grounds and I believe this justification is admitted in the Board 
order. 

I was present at Miami and I assure you that the recommendations in question 
represent the best compromise which was then available to deal with the sleep- 
erette problem. The polar problem is not of immediate urgency as SAS service 
will not start until January 1957 and a resolution can be made at the next 
composite conference in September. 

So far as trans-Atlantic is concerned it is imperative that carriers are in 
position to notify firm fares in the interests of the public for the sake of their 
publicity and in order to enable them to make advance sales for the high season 
now rapidly approaching. This consideration does not only apply to the North 
Atlantic but as stated affects all other parts of the world. 

The proposed disapproval would affect in particular all fares on the mid- 
Atlantic and all fares between Europe and Asia. No action by mail vote is pos- 
sible to reinstate the current rates and even if an emergency conference were 
held at great expense there would still be the necessity for making thousands of 











MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1037 


recalculations before tariffs can be filed and published. The Board’s order would 
wreck the high season for 1956 so far as the traveling public are concerned. 

I would therefore respectfully urge reconsideration on part of CAB with a 
view to accepting Miami agreements until they can be reviewed at next com- 
posite conference planned for September 1956. Would appreciate deeply your 
sympathy in handling this matter. 

The Cuatrman. I would like respectfully to ask just a few questions. 

You state : 

If we tried to call a traffic conference now there would then be a gap between 
April 1 and earliest effectiveness date which would come on the very threshold 
of the high season— 
and it involves inconvenience, of course, to LATA, but do you think 
that it was worthwhile to avoid that inconvenience and thereby sad- 
dle the passengers, for example, traveling for 6 months only on Pan 
American and TWA to the extent of $2 million; in other words, an 
increase to Americans traveling on those 2 lines, $2 million for 6 
months? 

Sir Wir11am. Not quite that, sir, because those people would prob- 
ably also have paid the $10 sleeperette surcharge if Poa crossed the 
Atlantic and that figure of $2 million—— 

The CHarrMan. T si just giving you the result of the testimony 
that we had, Sir William. Could it not have been convenient and pos- 
sible for those who set this 10 percent increase to have conferred 
with the CAB in advance? 

Sir Witu1am. Well, I can assure you that they did. I think always 
before a traffic conference the CAB has a meeting with all of the Amer- 
= operators and they do a good deal of thinking and getting to- 
gether. 

Mr. Keating. You mean, you are suggesting that they go and see 
the members of the CAB about raising the fares? 

The Cuarrman. Let us not raise those questions. I do not know if 
you mean that. 

The only American members of IATA are the members of the air- 
lines; is that not right? 

Sir Witi1am. Oh, yes. 

The CramMan. So that it was to the airlines’ advantage to increase 
the rates ? 

Sir Wiiu1am. If you call it an increase, sir. 

The CHarrMan. What is that ? 

Sir Witi1am. If you do describe it as an increase. I have tried to 
explain that it was not so much an increase, just--—— 

e Cuamrman. It took more money out of the American passen- 
gers’ pockets. 

Sir Wuu1am. No, if he was going to have a sleeperette, anyhow, it 
was not more money. 

The Cuarrman. However, you had this conference in Miami. The 
American members were confined to those companies that would profit 
by the increase and then they said there should be the increase. en 
you go to the CAB and the CAB says, “Well, we feel that the in- 
crease is not justified.” 

After that, you send this cable. And then you also contend accord- 
ing to the testimony of Commissioner Adams, there would be a lot of 
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mechanical difficulties. I am reading from page 331 where Com- 
missioner Adams said: 

Incidentally, we say in our order that we do not feel that it had merit, but 
their position was that the mechanical, clerical fact of undoing ticketing, the 
announcement of the fares on a worldwide basis, and the way they can explain 
it to you— 

In view of that they were influenced partly to change their views. And 
I think one of our members, the distinguished gentleman from Penn- 
sylvania, Mr. Scott, said, “I hope, Mr. Chairman, that the steamship 
and railroad lines do not hear of this, because then we will get rate 
increases on the ground that ‘we have already printed the tickets.’ ” 

Beyond that we had the statement of the technica] adviser of the 
CAB who said: 

My recollection is that the increase across the Atlantic, which is the major 
part of the increase, on the full annual basis, we thought would be somewhere 
between $3 and $4 million for TWA and Pan American combined; and presum- 
ably it would be a little over half that for the half year that we are talking 
about. In other words, the approval for one-half years would involve more than 
50 percent of the passengers, because it covers the peak season. 

Do you care to comment on those observations ? 

Sir Wixi. Yes, sir; with your permission. I will say again, if 
I may, that I do not regard it as an increase because not more mone 
a brought out of his pocket but I have made that point and I will 

et it go. 

The Cuarrman. You remind me, Sir William, of Alice in Wonder- 
land; I think it was where Alice complains to one of the characters, 
“How can you make the words mean so many different things?” 

And the answer was, “It depends who is master, that is all.” 

Sir Wriu1am. Yes, sir. I am quite sure under your chairmanship 
anyone who tries to draw a red herring will be properly brought to 
hook. If you think that I am directing your attention in the wrong 
direction, I am quite happy in the hands of the committee over which 
you preside. 

But what is sauce for the goose is sauce for the gander, and if you 
bring up the points that the airlines in IATA secured sort of an un- 
covenanted cash benefit by doing this, I must say to you that over 10 
years the member airlines of IATA, the American members of IATA, 
have led the field in reductions. 

So, if I concede your point, sir, that they made a recommendation 
here which had the effect of producing some more money for them in 
the high season of 1956, I feel quite confident in putting the matter 
to you, because you take a broad view that over the 10 years those 
same men led the field in bringing down fares. 

And I ascribe the decline shown of fares which I put to you largely 
to the initiative of the American carriers who occasionally had to be 
extremely persuasive with some of their European colleagues who were 
less equipped and less venturesome. 

The CHarrman. When you take into consideration the fact that the 
transatlantic tourist fares fixed by IATA are approximately 75 per- 
cent higher than domestic coach fares in the United States. from the 
point of view of operations of American carriers, how can this differ- 
ential be justified ? 

Sir Wru1am. It would not be proper for me to answer that. TI take 
your point, and I am paying more attention to it than I give the im- 
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pression that I am, but the men to look at that, the men to have that 
put before them, and if necessary pushed right down their throats, 
will be the conference which is to take place in May. 

And no consideration that has been put forward in the comments 
on this case will be missed. 

The Cuarrman. In that conference, who are those who will make 
the determination? They will just be limited to the airlines; will 
they not ¢ 

Sir Wumu1am. The forthcoming traffic conference, sir, will have all 
of the American members of LATA present. 

Mr. Keatine. Who are the American members of IATA ? 

Sir Wuu1am. I will read them with pleasure. American Airlines, 
Inc., Braniff Airways, Inc., Colonial Airlines, Inc., Delta C. & S. Air- 
lines, National Airlines, Northwest Airlines, Pan American Grace, 
Pan American World Airways, Trans World Airlines, United Air- 
lines, Eastern Airlines, New York Airways, Inc.—helicopters—and 
anybody else your Government brings in. Seaboard and Western have 
just been certified but they cannot fly yet. 

Mr. Kzattnea. Do all of those companies have overseas operations ? 

Sir Witu1am. No; the New York Airways runs around New York 
in a helicopter, and Eastern Airlines still is an associate member be- 
cause it has not an international route. 

Mr. Keatrne. I was just curious. I thought the International Air 
Transport Association was made up only of those companies that had 
overseas operations. 

Sir Wuu1am. As I explained at the outset, sir, there can be associ- 
ate members who pay a lower fee and who do not vote and who only 
have a domestic service. 

Mr. Keatine. Who are the voting members from the United States? 

Sir Witu1am. All of these, except Eastern. I think that is right, 
isn’t it; and New York, the helicopter. 

The Cuatrman. So that all of those members that you mentioned 
who are American members, of all of those, only two are engaged in 
transatlantic air travel, that is TWA and Pan American ?/ 

Sir WituuaM. Yes, yes. 

The Cuatrman. All of the others are associate members ? 

Sir Wuu1am. All of the others are what, sir? 

The Cuarmman. Are all of the others associate members ? 

Sir Witu1am. No; they have international routes. They may not 
fly the Atlantic. 

The Cuarrman. Colonial is now merged with Eastern. 

Sir Wiiu1am. Well, that is an interesting situation, but Colonial is 
an international airline. It flies between two states. Eastern did not, 
and the new marriage will produce—— 

Mr. Keatrina. If they fly beyond the borders of the United States, 
in any direction, does that make them eligible for membership ? 

Sir Wruu1am, Yes. 

Mr. Keatine. In other words, if they fly to Canada or to Mexico or 
any of those places ? 

Sir Wimu1aM. Yes, to all of those three points. 

The Cuatrman. What factors on the transatlantic run could you 
cite that would warrant the charging of 75 percent more for the over- 
water run? 
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Sir Wiu1am. Are you comparing the transatlantic with the do- 
mestic? 

The Cuatrman. Yes, the domestic. 

Sir Wriu1am. I can only say, sir, that I am not entitled to answer 
that question. The people who ought to flog that out, if, indeed, it is 
a sound point—— 

The CuamrMAn. Have you experts here who can tell us? 

Sir Wittram. I should not think it would be right, sir, to embark 
with whatever pleasure you may be getting on comparison between the 
international pattern and what happens in the domestic United 
States—— 

Mr. Quietry. Why not, Sir William ? 

Sir Wi11am. What? 

Mr. Quterry. Why not? 

Sir Wiu1am. Who is saying that ? 

Mr. Quictey. Over here. 

Sir Witx1am. I wanted to see who it is. 

Mr. Quieter. Congressman Quigley. 

Sir Wirttram. I would say that it is not for me. I am only the 
paid servant. If one country is developing as it is in America, a fine, 
cheap, efficient, coach service its presence, its impact ought to be felt 
in the deliberations of IATA. 

What I have said to the chairman is that the point he is now making 
about the disparity between the coach service across your continent 
and the services across the Atlantic is a point which ought to be fought 
out and brought up at the next traffic conference, and it would not be 
proper for me to be drawn into expressing any view about it. 

Mr. Quiatey. Would not there be some people available who could 
possibly spread on the record before us whatever justification there 
1s; why should TWA charge me 75 percent more to fly me from New 
York to London than it charges me to fly me from Los Angeles to New 
York in the same plane? When I get out over the water, why should 
the price suddenly jump 75 percent on the same seat, the same pilot, 
the same stewardess, the same plane, the same gasoline ? 

Sir Wi1i1am. I do not see that that comparison is a matter that I 
can discuss because it is not my province to do so, You might find 
the same sort of thing in France or in England, a disparity between the 
purely local thing, a matter of management administration. 

And all I can say and all I think I fairly ought to be asked to say 
is that that consideration, if it is of impact on the mind of the public, 
these airlines cannot ignore what the public thinks, and it ought to be 
taken into consideration at the next conference. 

And if something happens, well and good; and if not, it can go 
into it. 

Mr. Quicrry. Has it never been taken into consideration at any 
previous traffic conference ? 

Sir Wrt11am. I think they started about the same time as our tour- 
ist fares. It was another development as soon as they worked on those 
fares. 

In any dynamic development trying to help the public, when peo- 
ple are giving their best minds to giving it cheap, you go like this 
and this and you get one group who make an effort; then another 
group may do something good later on but not necessarily 5 minutes 
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after or 6 minutes or 7 minutes or 8 minutes or 9 minutes and the 
progress is like that. It should be. 

If you find that for a moment there is some little disparity that 
should be put right, I think it is your privilege to have it gone into. 
And if it does not adjust itself and it is unfair—if it is—then in the 
ones organization of business that could be overtaken and put 
right. 

I am not expressing an opinion whether it is right or wrong, but 
in looking at the development of. the air services of the world, their 
comparison with the very fine coach services of the United States, in 
particular, it is, sir, a developmental process. 

It may be that next time you might be asking me in a year’s time, 
why is it that it costs me $75 more to go across the United States than 
to fly to Paris? And again I would say it is not a matter I can really 
defend or argue about. It is all part of this dynamic progress night 
and day, trying to get the fares down for the public. 

Mr. Quieter. Sir William, must you not have to defend it inasmuch 
as your group is the group in the world that sets these fares? 

Sir Witu1am. We do not set them. 

Mr. Quieter. You certainly do—who does? 

Sir Wituiam. Well, as you will see, we try to set a fare and one 
government saw fit to disapprove and did, and I am not at all sorry 
that they did because anything that gets the rates and fares down is 
meat and drink to me. 

I firmly believe we must keep steadily going down. We only rec- 
ommend, sir, and in this particular case the chairman has put to me 
it was true that all the other governments who also think these things 
out do their best with what mental equipment God has given them, 
had approved it. They had approved it. 

It is not for me to say, if 50 other governments find this all right, 
they were wrong, or they were right. 

It is not for me to say, sir, that the CAB’s views are wrong or right. 

I have said and I read my cable to show my reaction that with all 
other governments having agreed and the high season coming on and 
the fact that it-was not substantially an increase, I hoped that they 
would just think again and give us a chance to take heed of all they 
had said. 

So we have forced the new conference the earliest moment we can 
have it. And everything that they have said and thought and your 
views, too, sir, all go into the pot and give us a chance to think it out. 

Mr. Quiatey. Let me ask you this: TWA—and I am not picking on 
them—lI just know that they happen to fly from Los Angeles to New 
York and from New York to London—— 

Sir Wau. Yes. 

Mr. Qui.ctry. TWA is a member of your organization, is it not? 

Sir Wituiam. Yes. 

Mr. Quieter. TWA would know what it cost them to fly that plane 
from Los Angeles to New York, would they not? 

Sir Wmu1am. Oh, yes. 

Mr. Quiatey. They would also know what it would cost them to fly 
that same plane from New York to London, would they not? 

Sir Wuu1m. Yes, sir. 
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Mr. Quieter. And they would be in a position, if they wanted to, 
at your conference, to say that “we cannot in good conscience step up 
the price of the ticket 75 percent on the same plane with the same 
passengers, the minute we get out over the water.” 

Sir Wuru1am. I see the whole philosophy of that, sir, but the posi- 
tion they found themselves in was that all of the transatlantic air- 
lines were faced with this sleeperette problem and they flogged it out 
for hours and the only way—— 

Mr. Quieter. I am not worried about the sleeperette problem—I am 
talking about the big picture, not just the Miami conference but what 
has been going on here for the last 10 years. 

Sir Wiiu1am. Yes. 

Mr. Quiatey. In other words, competition and efficiency and every- 
thing else that has gone into the picture has forced TWA—I am using 
that in a correct sense—to lower their fares between New York and 
Los Angeles. 

Sir Wirtu1am. But nothing like so much as they have lowered them 
on the transatlantic. I do not know whether vou were in—— 

Mr. Quictey. Not anything like they might be able to lower them on 
the transatlantic ? 

Sir Wriu1am. Well, sir, I do not think we ought to get into a sort 
of fare discussion, although I am quite willing to, but if you want to 
talk about the reduction in the domestic fares you must let me quote 
again the reduction on the transatlantic. If you are taking a broad 
congressional picture of the historical span of time, 10 years, and 
agree that we once got across the Atlantic for about $1,040 round trip 
and have a better service today, quicker and better at $382 (round trip- 
family fare), I think you will agree, sir, we have tried in the interna- 
tional picture to get the rate coming down and down and down. That 
is true. 

And I think we have done better, if you want to go into facts, and 
I certainly will at the proper time—done better than you have done in 
the United States. I do not know. 

The Cuatrman. But there is no competition at all across the Atlan- 
tic as between the American lines. There are only two lines. They fix 
their own rates. 

At these conferences under your auspices the only one really inter- 
ested in the fixing of the rate would be TWA and Pan American. 

While it may be true that Colonial and all of the other lines are 
present, they have no real interest. It is the fact that two lines that 
are vitally interested, TWA and Pan American, that suggests the 
likelihood that their insistence prevails at the conference. 

You fix the rates. Your organization fixes the rates. And then all 
you do, since there is no competition, is to accept the rates fixed by 
these two companies, and submit them to the CAB. 

Mr. Keattna. I do not understand that to be the situation. They 
have competition with other countries. 

The Cuarrman. Yes. 

Mr. Keatina. I do not think that the American airlines do that. As 
the witness has said, the pressure to bring the rates down has come 
from the American airlines. It is the foreign carrier airlines that are 
more inclined to keep the rates up, as I get the picture. 

The Cuarrman. We have not had that result. The rates have been 
increased. As the gentlemen said there have been 2 increases in the last 
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few years: 1 at 5 percent and 1 at 10 percent in transatlantic travel. 

I would like to ask this, Sir William—and I want you to know these 
questions are asked in all kindliness. 

Sir Wixu1am. Oh, yes; yes, indeed. 

The Cuarman. Not unduly critical at all. 

Sir Wituram. No. 

The Cuarrman. Your position is a difficult one, to reconcile all of 
these differences between these many nations. 

Sir Witu1am. Yes, sir. 

The CuarrMan. It is not an easy job and I think you do it very well. 
We are asking these questions so that the questions and answers can 
be considered at the May conference ? 

Sir Wituiam. Yes; I am very glad of that, too. 

The Cuarrman. Is it not true that the tourist fares are really sub- 
sidizing the first-class fares in the sense that when you travel first-class 
you get delectable meals, women even receive orchids and perfume, 
and the men get compartments where they can drink their cocktails 
and so forth, all of which costs money ? 

And is it not true that the tourist fares are really subsidizing the 
first-class fares ¢ 

Sir Witu1aM. No, sir; it is deeply untrue. It is deeply untrue, sir. 

The Crarrman. Let us read what was said by the CAB, This is in 
this same decision concerning the recent increase. I will read it to 
you: 

The real sufferer from the failure to charge the first-class passenger for in- 
creased benefits afforded him is the tourist-class passenger whose claim to lower 


fares must be deferred while the revenues from tourist travel are being applied 
to subsidize the increased luxury offered on first-class privileges. 


And beyond that, this statement of the CAB I would like to read: 


This has progressed to such an extent that many carriers find that first-class 
costs have increased so far that at existing fares it is necessary for them in effect 
to subsidize the first-class services from their tourist revenues. One form of this 
has been the use of such giveaways as orchids, perfume, champagne, and other 
souvenirs. 


Do you care to comment on that ? 

Sir Wuu1am. I would, sir. The overall operating profit of the 
international airlines is a third of 1 percent. When you talk about 
taking the enormous profits of the tourist to subsidize orchids-—really, 
I do not know who made the remark, but I must controvert it by say- 
ing that it is—— 

The Cuairman. This is the opinion of the CAB itself. 

Sir Witxiam. Yes, sir. It would not be right for me to make any 
comment except to say that the facts do not support the suggestion 
that there are enormous profits written up. I do not know any indus- 
try today operating at one-third of 1 percent. The only part of the 
industry which is profitable is the highly organized domestic industry 
of the United States which works on a much bigger profit margin. 


And when your Congressman colleague, Mr. Quigley, speaks about 
the domestic services being cheaper, I can only admire—I mean I am 
listening because if you take the domestic operators of the United 
States, their profit margin is something good, but the profit margin of 
the international airlines is a third of 1 percent. 

Mr. Krarttna. Is that the average of all overseas airlines? 

Sir Wiu1am. Yes, sir. 
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Mr. Keatine. Do you have the profits—— 

Sir Wizt1aM. Yes, I will just give them. 

Mr. Keatine. Of the American lines? 

Sir Wixtiam. I would like to make this statement: The operating 
profit of all the scheduled airlines of the world amounted in 1954 to 
$71 million against gross revenues of $2,629 million. That was an 
operating profit of just under three percent. 

With that $71 million the airlines of the world have to pay fixed 
interest obligations, development expenses, buy their new equipment— 
and they are already contemplating putting down $2,000 million in 
order to get faster, better planes from that one little $71 million. That 
is not the end of the story. 

Of this $71 million—figures not produced by me but by the Govern- 
ment body, ICAOQ—of this $71 million, the United States domestic air- 
lines made $67 million on a revenue of $1,025 million. 

So there is the efficient group. 

I am not surprised, sir, that you get this service. It is a magical de- 
velopment in the States. There is nothing like it anywhere. And we 
can on the international picture, with its difficulties, only admire it. 

Of this $71 million, $67 million was made by the United States 
domestic airlines. 

Mr. Keratine. There are only $4 million made on all of the overseas 
airlines in the world? 

Sir Wit11amM. That is my next sentence, sir. This other $4 million 
represents the profit of all of the other scheduled airlines of the world, 
including the United States international airlines, the operators. 

The Cuatmman. May I interrupt there? It indicates, does it not, 
that the American airlines are the dominant factor in your organiza- 
tion ? 

Sir Witu1uam. I would not call them dominant, sir. They lead be- 
cause they have got first-class men and they are progressive, but they 
do not try to dominate. I think I can say and I wish I could take 
your time, having lived through every traffic conference—there is not 
on big stick. Everybody mucks in together. There is no attempt 
to dominate. Sometimes—— 

The Cuarrman. I do not mean dominating. I mean as to the air- 
line passengers and airline revenue the Americans dominate—they are 
foremost in it because they have more passengers and more money is 
paid by the American public. And are they not the heaviest dues con- 
tributors to your organization ? 

Sir Wiu1aMm. Yes, the dues are paid on the basis of the route mileage 
internationally. 

The CuatrMan. What is your budget? 

Sir Wit11am. This year I am speaking of, about $900,000. 

The CuHatrman. How many contribute—how much do they con- 
tribute? 

Sir. Wirt1am. The Americans contribute—— 

The Cuarrman. The Americans do? 

Sir Wiu1am. I shall have to think about that. There are 11 of 
them. Can I answer that when I have looked up the figures ? 

The Cuarrman. Yes, certainly. 

Sir Wut1am. I will be happy to do that, but I am just trying to 
finish this statement for the record. 
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The other $4 million represents a profit of all of the other scheduled 
airlines of the world, including the United States international opera- 
tors, that is, one-third of 1 percent. 

Mr. Keatrna. One-third of 1 percent of the gross revenue ? 

Sir Wim11am. Yes. Fantastic. 

Mr: Keattne. Of the $4 million, do you know how much of that’ is 
profit of the 2 American overseas operators? 

Sir Wiu1am. I have no information on that. I did not think we 
would get to that point, sir, but again if you would like to have the 
figure I would be happy to put it in. 

Mr. Keatine. Thisisa rather far-reaching inquiry. 

Sir Wuu1am. Yes. Would you like that figure? 

Mr. Kerattne. I am interested in your testimony. I think if you 
could supply that easily, yes. 

Sir Wass I said at the outset if you asked me a question I could 
not answer, I knew where the answer was, I would put it in as a paper. 

(The information requested is as follows:) 

INTERNATIONAL AIR TRANSPORT ASSOCIATION, 
Montreal, P. Q., Canada, March 21, 1956. 
EMANUEL CELLAR, 


Chairman, Committee on the Judiciary, 

House of Representatives, Washington, D.C. 

Dear Mr. CELLER: Another point I offered to look into when I appeared before 
your committee was the profit made by two American companies, Pan American 
World Airways and Trans-World Airlines, out of the sum of $4 million which 
I reported to you represented the total profit of all the international scheduled 
airlines. As I mentioned to you at the time, I have no interest in the finances 
of LATA members. Provided they are certified by their governments and pay 
their dues, I do not look further and, of course, all the figures I put before your 
committee were derived from publications made by ICAO, the CAB, or by the 
Air Transport Association of America. Nevertheless, on returning to Montreal 
I did have a look at the situation to see whether I could furnish any details on 
this particular point, but find I have no information here which would assist 
me. However, the finances of all American carriers are fully published, are 
known to the CAB and to the ATA, and I am clear that your staff would have 
no difficulty in securing such further information on this point as you felt 
desirable. 

Yours sincerely, 
WILLIAM P. HIDpREp, 
Director General. 


The CuarrMan. You are director general ? 

Sir Wiiu1am. Yes. 

The Cuarrman. Whois the president of IATA ? 

Sir Wiu1am. It changes each year, sir. 

The Cuarrman. Who is president now ? 

Sir Wuu14m. Juan Trippe, head of Pan American Airways is presi- 
dent for this year. 

The Cuarrman. Is there an executive committee ? 

Sir Witu1am. An 18-man executive committee; yes, sir. 

The CHatrMan. Who is on the executive committee? 

Sir Witx1am. Would you like me to give you the names, sir? 

The Cuarrman. Yes, sir. 

Sir Wixtu1am. Well, taking the American carriers, Mr. John Leslie 
of Pan American, Mr. Warren Pearson of TWA, Mr. Croyle Hunter 
of Northwest, and returning to Europe, Major McQuinddel of BOAC, 
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Mr. Brian of Air France, Pellionian of the Scandinavian Airlines 
System, Gilbert Pelliay of SABENA, Felix Van Boesoik of KLM. 

Then loking further afield, Sir Hudson Fish, head of QANTAS, 
Sir Leonard Isage of New Zealand Airways. And turning to South 
American, Colonel Galderaulaff, Gregoire O’Bregon of AVIANCA, 
General Ventor of South African Airways, who has just resigned, 
oe McGregor, Trans-Canada Air Lines, Lord Charlto Douglass 
of B LA, 

That ought to add up to 18. I would rather see if I can remember, 
then looking at a piece of paper. 

The Cuarrman. Of the 18,3 are Americans. 

Sir Witu1am. Three are, yes. 

The Cuarrman. That would be very important for us to get, how 
much is contributed to your budget of $900,000 by Americans—can you 
give us an approximation of the amount ? 

Sir Wriu1am. I think I can give an approximation, but it would 
have to be subject to check. 

The Cuatrman. About how much? 

Sir Wiixi1am. I think Pan American’s contribution is about $64,000. 

The CuHarrman. $64,000? 

Sir Wiiuram. I think so. TWA, something less on their route 
mileage basis. And Northwest considerably less. 

I could have brought the figures, but I can give you the exact figures 
for the year in question. I will do so with pleasure. 

The Cuarrman. Will you submit that later, sir? 

Sir Wim. Yes, sir. 

(The list referred to appears on p. 1069.) 

The CuHatrman. Who selects the members of the executive com- 
mittee ? 

Sir Wiuu1am. The annual general meeting, sir. We have a meet- 
ing each year at which everybody is present—we get about 500 peo- 
ple—and the names for the executive committee are put forward at 
that meeting; it is a committee of 18, retiring in rotation. 

A man will serve for 3 years unless illness or death prevents him. 
And if a vacancy arises the committee itself can fill that vacancy for 
the unexpired term subject to approval of the subsequent meeting. 

And if anyone finds himself unable to be eligible for reelection 
then again names come forward from the floor. 

Mr. Keratine. Are not some of the airlines that are members of 
this association from other countries operated by the countries them- 
selves, government-operated airlines? 

Sir Witxt1am. Government operated—well, everything varies. Some 
of them are wholly privately operated and unsubsidized, like Misrair 
in Egypt. Ido not think they get any subsidy. 

BOAC, as you know, gets a subsidy from the British Government 
but this year has made a profit. 

BEA did get get some subsidy, but this year BEA made, for the 
first time, a profit. 

Air France gets some subsidy but it is not easy to say how much 
in cash. 

Mr. Keatine. How many of the airlines who are members from 
other countries, privately operated airlines, are not subsidized by 
their governments? 
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Sir Wiu14m, That is a very interesting question. It would be a 
little difficult from memory to answer in respect to 70 airlines. And 
if you would like a paper on that I will make sure I have got your 
question right and put in a paper to your chairman. May I do that? 

Mr. Keatina. Yes, that would be fine. 

May I ask you if you could roughly state—would it be a dozen 
less, or what, or have you any idea? da 

Sir Wituiam. Privately operated and unsubsidized, that is your 
question ? 

Mr. Keatine. Thatisright. — 

Sir Wuu1am. I should be surprised if it was more than 12. I can 
just think of Misrair. I used to know the manager very well. He 
said, “I am managing to get by without any subsidy and making a 
small profit.” ' 

So far as it is known to me, I have no right to look into the finances 
of any of our members, we only get our dues based on the certain 
formula—but to the extent to which I can fairly find out, to that ex- 
tent I will send that statement to your chairman. 

(The information requested is as follows:) 

INTERNATIONAL AIR TRANSPORT ASSOCIATION, 
Montreal, Quebec, Canada, March 22, 1956. 
EMANUEL CELLER, Esq., 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DeaR Mr. CELLER: During the hearing before your committee on Thursday, 
March 15, a member inquired into the ownership of the various IATA members 
and raised a question as to the extent to which they were private- or Government- 
owned or Government-subsidized. 

2. I replied that we in IATA did not know about the individual financial posi- 
tion of our members as we were not concerned with it. But I said I would try 
to find the answer, if possible. I have made inquiries in head office but, as I 
expected, we have not the information. So I called for the United States publi- 
cation, World Airline Record, which is called the Standard Reference of the 
Industry, to see if I could get the information. But though the record is informa- 
tive, it does not give any facts about ownership or subsidy. 

3. In some cases, of course, the situation is well known. BOAC and BEA are 
organized under the British Civil Aviation Act of 1946 and government-owned. 
I believe Air France and Aerolineas Argentinas and KLM are government-owned 
in whole or in part. Others, such as, for example, Misrair, are privately owned 
but I do not know whether their governments support them in cash or kind. 

4. I am disappointed not be to able to be more informative on this point as I 
should have liked to be able to answer every question you put to me. But this 
one defeats me as IATA has no concern with the finances of its members except 
to see that they pay their dues, which they all do with promptitude. 

With kind regards, 

Yours sincerely, 


WILLIAM P. HILpReEp, 
Director General. 

The Cuairman. Who appoints the various committees, like the 
financial committee and the technical committee and so forth? 

Sir Wii1am. Each member airline is asked at this time of the year 
if they would like to put anyone forward, for the various standing 
committees. If here are vacancies, for example, on the medical or 
technica] committees, I send a circular to the airlines and in due course 
names come forward. Those names are first screened by the committee 
itself. 

The CuatrmMan. By the what? 
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Sir Witu1aM. The standing committee itself. For example, on the 
medical committee, if a name is put forward of a man who is not a 
medical man, they would screen that name out, I think. 

But, by and large, the names that come forward are approved. And 
they come along to the executive committee in June, at our midyear 
executive meeting, and approved by the executive committee. 

And then at the annuai general meeting, it is one of my rather more 
boring chores to read out the names of all of these people. And there 
are about 15 to 18 on each committee, people who have been put for- 
ward by their company, able and willing to serve and, generally speak- 
ing, serving for a 3-year term. 

The Cuatrman. Sir William, it is true, is it not, that carriers ac- 
counting for substantially 90 percent of the international air traffic are 
members of IATA? 

Sir Wuu1aM. It is about that, sir; yes. 

The Cuairman. LATA, you would say is a private trade organiza- 
tion; is it not? 

Sir Wit1am. It is a private trade organization, incorporated under 
a Canadian Act of Parliament. 

The CuarrMan. Would you agree that LATA is a world-wide avia- 
tion cartel ? 

Sir Wiiuram. Oh, God; no, sir. 

The Cuamman. I am using the terminology of the CAB. 

Sir Wii. I am sorry. 

The Cuairman. I used the term that the CAB used when they call 
it a cartel. 

Sir Wiu1am. I would like to answer. Shall I be given an oppor- 
tunity, sir, to answer it? 

The Cuarrman. Beg pardon? 

Sir Witu1am. Will you give me an opportunity to answer the point 
sometime before you dismiss me? 

The Cuarrman. I just want to indicate what the official CAB spokes- 
man said: 

I want to ask you this question: 

Would you say that IATA—International Air Transport Association—is a 
cartel? 

In my opinion it is. 

This was the testimony of Mr. Roth of the CAB. 

Sir Witt1am. Did he now! [Laughter.] 

The Cuatrman. You better get after the CAB and have them change 
their views. 

Sir Witt1am. Very well, sir. 

Mr. Keatine. Why is it not a cartel, Sir William ? 

Sir Wiiu1am. Thank you, sir. I am only a Simple Simon but these 
are the things that a cartel does. 

The Crarrman. It is not a dirty word, I can assure you. 

Sir Wimu1am. Oh, no. There are certain features about a cartel— 
and if I am wrong, you can correct me—they try to stifle competition, 
by dividing the market, by the allotment of regions, by controlling 
production, by fixing prices, by shutting out competitors, and a tend- 
ency to do it behind closed doors. 

Mr. Keattne. Is it not a fair statement that you do agree upon 
fares and then submit them to the respective regulatory bodies? 
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Sir Wiu1am. Yes; but can I go through these various points? 

Mr. Keatine. Yes. 

Sir. Wuu1am. Do we limit membership? No. Anybody who is cer- 
tified is as welcome as the flowers in May. When your chairman says 
there are only two American members on the Atlantic, that is quite 
true, but if the CAB gave us a certificate to a new one, we would be 
delighted to have him in. We do not control it, and we are anxious to 
have people in. We do not tout for them but, as soon as a man is 
certified, we make him welcome. 

I mentioned Seaboard and Western. As soon as they are able to get 
an international route, we are working with them. We are glad to 
have them. In fact, I think that is to our advantage. But we welcome 
them. No limitation of membership. 

Competition—there is a variety of competition between the mem- 
bers themselves, between themselves and nonscheduled operators, who 
are not in [ATA and were the charter fliers. 

Do we divide the market? We haven’t a word to say on that at all. 
The governments do what they like, and say what they like. They 
create the market. If one government, for example, said “No mar- 
ket here”—like Russia—it is dead, and there it is. And until they 

et international flying it won’t be alive. They keep it dead like a 
Sed tooth in a skull. We can’t help it. We do not keep that bit of 
market out. We do not control the market. 

Do we control production? Do we? We haven’t a word to say 
about frequencies, not a word. We haven’t a word to say about capac- 
ity, or the type of aircraft. 

World production since we started is 36 times more passengers, 70 
times more cargo, 13 times more mail. So control of production— 
it isn’t in our power, nor has it been stifled by anybody. 

On the other hand, the governments had made a dynamic develop- 
ment which is one of the developments of the industrial history that 
will be written about in a hemaited years. 

Do we shut our competitors? No. The governments determine 
eligibility, and once the government has determined that a man is 
ooo gives him a certificate for an international route, we have 

im in. 

Do we fix prices? That is the most difficult one ina way. No. We 
do not. We recommend them—thousands of them—to 50 govern- 
ments. And if any government does not approve those prices that 
we fix, they do not approve it. We have to cope as best we can in a 
good-natured way with the situation created. 

The Cuatrman. At that point, do not your recommendations be- 
come the actual rate, all of the time with few exceptions? 

Sir Witu1am. I would like to say, yes, to that, sir, because it would 
indicate that by and large we are trying to do a good job and we have 
done so much to get the prices down that I can say we have only had 
wee rebuttals from governments. 

e CuHarrMan. Do you not police your members; and if they de- 
part from the price you fine them—do you not ? 

Sir WituuaM. Yes, sir. 

The Cuarrman. Isnot that partaking of a cartel ? 

Sir Wmu1am. Oh, my dearsir,no. Listen. 
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The Crarrman. It may be despite your refinements I will say it 
jolly well—if I may use the terminology—it jolly well comes near 
to a cartel. 

Sir Wiu1aMm. May I say one word on that, sir? We do have an 
enforcement section to try and make sure that all of our members keep 
their word. If they agree on a fare, or on the size of a baggage allow- 
ance, they have given a pledge to the governments—we are only a little 
mechanism serving governments—if a member started with one of 
his clerks not weighing excess baggage and it was known that he was 
doing it, over the weeks he would secure a competitive advantage, and 
in such a key market, may I tell you this, if a man started to do some- 
thing that was against our basic fare resolution—if he decided he 
would not weigh excess baggage, it would take about 10 to 20 minutes 
for that to get around the town and people start going to him, because 
they can save a few dollars. 

He, therefore, gets a competitive advantage, and that is breaking 
trust with the governments. 

The CHamman. That may be your justification, but you have an 
enforcement office, have you not, that is located in New York? 

Sir Wiu1am. Yes. 

The Cuarrman. How many men do you have there ? 

Sir Witt1am. We have got one enforcement officer, who is here, 
who works under me. His name is Rudolph Feich and he is one 
of the most popular men in our association. He has with him about 
eight young men who are being trained to the unglamorous and thank- 
less job to check adherence. 

The Cuatrman. Sort of surveillance agents, is that not correct ? 

Sir Witu1am. It is a surveillance, yes, certainly. 

The Cuarrman. If they find somebody who has violated your regu- 
lations, they are called to book and have sort of a trial before a group 
that you set up, is that not correct ? 

Sir Witu1am. Why not, sir? 

The CuatrmMan. Beg pardon? 

Sir Wiu1am. Why not, sir? 

The Cuarrman. I did not question why not, I—— 

Sir Wixu1aM. I will answer quite briefly. 

The Cuatrman. If I were in your place I would take the same posi- 
tion you are taking, but we are trying to find the facts. 

Sir Witu1am. That is true, sir 

The CHatrman. Do you have a sort of a court that passes upon 
these violations, do you ¢ 

Sir Witu1am. I will describe it, sir. 

The Cuatrman. If the individual member is found guilty, you in- 
flict against him a punishment by way of a fine, is that correct? 

Sir Witx1am. Not quite. May I? 

The Cuarrman. What is it? 

Sir Wixu1am. It is this, sir: I have a panel of people put up by all 
of the airlines—it is approved and known—some 70 men. And I have, 
also, I was going to say, a bunch of lawyers—lI have also a collection 
of distinguished lawyers who run the legal committee. 

When a certain number of complaints have been found—and I might 
say one airline will sometimes say to another, ‘Have you been ‘Feicked’ 
yet?” That is Mr. Feick—it is a new verb in the language—if several 
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of them are “Feicked” and I have about 40 complaints, I set up a small 
commission like this: 

I try to pick two men who are not involved in those particular cases, 
because it would not be right to have a man who was judging his own 
case. So I pick two men who are in the clear, and join to them a 
lawyer. It might be a lawyer of the legal committee, a man who 
serves the airlines, or I am entitled to have an outside lawyer. On 
one occasion I asked Professor Cooper to be the chairman of the com- 
mittee, and no fines resulted from that. 

The last one—— 

Mr. Keatine. He will not be asked again—you are not going to ask 
him again, are you? 

Sir Witu1am. The present chairman of the next commission which 
is taking place in New York next week is Lord McNair. I asked him 
to do it because for 25 years he has been Chairman of the Court of 
International Settlement at The Hague. He is used to dealing with 
international pictures. And he did not want to do it because he is 
an oldish man, but he said he would do 1 or 2 for me to give continuity. 

These three men get together. We notify everybody that this is 
taking place. In aroom something like this size, but not so dignified or 
so well furnished—sometimes in New York, sometimes in London— 
anyone can come, we like observers. And the man puts on his case. 

We say, “Well, did your counter clerk refuse to charge for that ex- 
cess baggage?” 

Well, it is strangely true that we never can catch Feick out. If his 
man has seen a man refuse to weigh, sometimes take it off the weighin 
machine, and he put it back, and he would take it off again, “It is al 
right, old boy.” 

The CHatRMAN. Suppose it is a question of undercutting rates. 

Sir Wiru1am. If he is found to be undercutting rates, it is a very 
serious competitive situation against his fellows and a breach of trust. 

on CuHarrMan. Then you try to restrict competition, if he cuts the 
rates 

Sir Wiu1am. We try to restrict what, sir? 

The CuarrMan. There is no competition so far as rates are con- 
cerned, because if a man cuts the rates you would bring him to book 
before this very interesting tribunal. 

Sir Wuu1am. I think you are only teasing me, sir. 

The Cuatrman. Read that last question. 

Question read.) 

Sir Wmu1am. May I answer that, sir? 

The CHarrman. Yes. 

Sir Wiixt1am. You have sat there a long time, sir. I see you know 
how to handle a committee and you can tease me, if you like. 

Mr. Keatino. He isa great tease, our Chairman. 

Sir Wriu1am. If we agree on a certain rate, for a certain distance, 
we put it to the governments, and the governments approve it. We 
have entered into a pledge with the governments that we will charge 
that rate and they all do. 

Then one man, you sa 





The Cuareman. At that point, if they all do that, then is not the 
mechanism that you described designed to eliminate competition be- 
tween carriers as to rates? 
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Sir Wiu1aM. No, sir. It is merely designed to see that having 
agreed to a certain rate, they will keep their word like honorable men. 

The Cuarrman. You have no competition then—if they agree to 
keep their word as to rates, then there is no competition ? 

I will go along with you that if the gentleman agrees to do something 
he ought to abide by his agreement, but from the public standpoint, if 
re = agree like that, then there is an elimination of competition as 

rates. 

Sir Wru1am. I still believe, sir, that your question is made without 
any conviction that what you are saying is your view. If they all 
agree to the rates and the governments approve them it becomes an 
honorable obligation to stick to it. That is right. 

If one of them unknown to his fellows decides suddenly and quietly 
to charge less, he is gaining an enormous immediate advantage over 
the others and he is breaking faith with the government. 

The Cuarrman. I agree as to the effect of it and it may be deplorable 
for a man not to keep his agreement, but still from the public welfare 
standpoint, from the American public standpoint, there is no com- 
petition. 

I will ask you to answer this question: Do you know of any two 
carriers who are members of the IATA that compete one against the 
other as to rates? 

Sir Wiru1am. I hope not. If they have given their word on a cer- 
tain rate between two points, it is their job to keep it. Competition 
comes in some other quarters. 

The Cuarrman. In other words, there are no two carriers who are 
members of your association who compete one with another as to rates? 

Sir Wiu1am. That is a very clever question, you know, and you do 
not mean it. [Laughter.] 

The Cuatrman. I am asking a very clever man and I would like to 
get an answer. 

Mr. Quietry. So that there is no doubt in the witness’s mind, I will 
adopt that question as my own and I am not kidding. Now, answer it. 

Sir Wiiu1am. Oh, yes, I have no hesitation in answering. If a rate 
is approved—— 

The Cuarrman. I donot think, Mr. Quigley — 

Mr. Quiqtry. I do think this question of rate competition is 
very important. If an agency of the United States Government is 
going to give blanket approval to rates that are set, the only people 
involved are the people that are going to benefit from those rates. I 
think we have a duty and an obligation to go into the whole picture 
and suggest how much of a monopoly, how much of cartel arrange- 
ments we have here, because the United States Government, an arm 
of this Congress is being asked to approve it. 

And I think it is a very fair question. 

Sir Wrii1aMm. I would agree in answering the question that if rates 
are agreed between two points and approved by the Governments, 
then it becomes an obligation of the people to charge them. 

If you are suggesting that you would like to see one of them break- 
ing his word and charging a fittle bit less, you are bringing in a weak 


devilish and desperate chaos which would not last 5 minutes, 
That may be your wish and you are entitled to say, if you like, that 
you think—and let us have it on the record—that the rates should be 
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—_— and then one man should go below his word and start a free 
for all. 

If that is what you want, I hope you will get it. But there are 55 
governments that will do something about it and it would cause a 
chaos which the wisdom of 10 years ago prayed God would not hap- 
pen. That ismy answer to you. 

Mr. Quieter. I am not suggesting that any man should break his 
word. But there is a question in my mind, a serious question, as to 
how well the public interest is protected. 

Sir Wirti1am. Yes, sir. 

Mr. Quietry. And the only people who really stand to benefit enter 
into such an agreement. 

Sir Wiru1am. I can only—— 

Mr. Quictrey. Are permitted to enter into it. 

Sir Wiiu1am. I can only point out, sir, that the public interest has 
been better served, in my opinion, in the matter of fares and rates by 
the work done under government supervision. If you can think of any 
commodity which in 10 years has dropped from $1,000 to $400, please 
tell me, sir. 

The policy adopted over the years—10 years’ wisdom, 10 years’ 
striving, 10 years’ difficulty, has produced the biggest movements of 
people in history, the greatest mass movement of cheap travel that 
has ever been seen on the face of the earth under this mechanism. 

I am not protecting IATA, not protecting governments, sir, but I 
am looking at the facts. It cost you a thousand dollars to cross the 
Atlantic 10 years ago, and today, in spite of the fact that we try to 
keep rates together and one man tries to keep his word, if he has given 
. and not undercut, we have gotten down to $382. And I hope we go 
ower. 

That seems to me, sir, not only to be protecting the public interest, it 
is so wonderful, it is changing their lives—changing their lives and 
giving them a new horizon. 

Mr. Quieter. How much would it cost me to fly tourist from New 
York to Paris? 

Sir Wit1t1am. About $382, if you went tourist. 

Mr. Quietey. That is New York to Paris? 

Sir Wiu1am. I think so. 

Mr. Quieter. How far would that be ? 

Sir Wriu1aM. 3,200 miles, I think. 

Mr. Quieter. 3,200 mile. 

Sir Wiuiam. Yes. 

Mr. Quietry. I can fly from New York to Los Angeles, which is 
roughly 2,500 miles, for $80. 

Sir Wituiam. Yes. 

Mr. Quieter. In other words, $380 as compared with $80. 

Sir Witt. I am as serious as you are about that. It is a point. 
The answer is that the terrific developments here, the expertise has 
Erecwenee a wonderful thing. I hope we can match it; but give us a 
chance. 

Mr. Quieter. Do they suddenly lose their expertness when they get 
out over the Atlantic? Is the TWA initiative and expertise still 
available when we get headed toward Paris—is that not still available? 

Sir Wit11am. No, sir. I think that is not quite a fair question, you 
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see. In the States, one country, no currency problems, one control and 
an enlightened one at that—the Nation with its high standard of living, 
demands this great development. 

On the Atlantic you are not dealing just with the Americans. 

It is conceivable that if the whole Atlantic traffic were in the hands 
of 4 or 5 Americans, you might be able to get a more efficient thing 
because after all, if = get little airlines who are flying because their 

overnment wants the prestige of a flag line, and you get a lot of them, 
ittle ones, you do not get quite the same degree of overall efficiency. 

Now, that is the real heart of the matter here. One control, one 
mighty nation with a high standard of living and a terribly technically 
clever group. 

Over the Atlantic, you have got—I am only mentioning these names 
to help—the Swiss, the Swedes, the Iberians, the Italians, the Scandi- 
navians, the French, all with their different overheads, all with dif- 
ferent points of view, all nationalistic and yet it is part of our life in 
this time and generation to have that. 

You cannot suddenly say, “Away with the Swiss, you have got only 
three. You only can afford to buy one Boeing.” 

“Away with Iberia. We don’t want this.” 

“A way with this and away with that.” 

I am only saying this because I am talking to a very responsible 
committee and I want to know how it will be handled, but you could 
conceivably cross the Atlantic, with a smaller, more compact strik- 
ing group, and overall efficiency might then improve. 

I see your meaning. You are serious about this. SoamI. That 
is why I am trying to suggest that there isn’t the same overall ex- 
pertise when you have 11 or 12 different nationalities, different over- 
heads, with small groups, crews, and small fleets, trying to do it. 

Yet, you have got to live with it, sir, because after all, good or bad, 
the nations of Europe do want to live in the class and they want to 
come forward and they want their flag lines. 

But if you compare the overall efficiency of the Atlantic with this 
terribly compact, striking force you have got in this most techno- 
logically perfect country, I could only say, “Have a heart.” It isn’t so 
easy. 

The Caarrman. Sir William, I want to say this at this point: We 
fee] that you are a guest here. We want to make your stay as hos- 
pitable as possible. 

Sir Wirtu1am. Thank you, sir. 

The CHatrman. I want you to know that. These questions are 
asked to find out exactly what the nature of IATA is. 

Sir Wuuuum. Yes, sir. 

The Cuarrman. And to the benefit of not only the members here 
but for the entire Congress and for the entire public. And you will 
not take umbrage at anything that might be asked ? 

Sir Wirx1am. Oh, no. 

The Cuatrman. Because we want to get the facts; that is all. 

Sir Wrix1am. Oh, yes. 

The Cuarrman. And we in this country, as you know, have anti- 
trust laws which are in opposition to so-called cartels, or quasi-cartels. 
That is why, when we are up against a cartel or something akin to it, 
why our blood rises a little bit. 
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You have arrangements whereby you have sent agents all over the 
world to sell your tickets, is that right? 

Sir Wuu1am. Yes, sir. 

The Carman. And if these agents sell your tickets, they cannot 
sell tickets to any nonmember organization, is that right; is that 
correct ? 

Sir Wiuram. Yes. 

The Carman. If they do, what happens tothem? Must they get 
a license from you ? 

Sir Wmu1am. Yes, sir; are you speaking of agents or general agents? 

The Crartrman. Is it correct that an IATA carrier can do business 
only with an agent whose name appears on the [AT A-approved agents 
list? Is that correct? 

Sir Wru1am. No, sir. 

The Cuarrman. Will you tell us in what way it is not correct? 

Sir Wiu1am. The agents situation is quite a big business. 

The Cuarrman. Beg pardon. 

Sir Wixt1am. It is a big business. We have about 8,000 agents— 
getting on to 9,000 and all over the world. I have a great respect for 
a good agent, a man with imagination, and able to help us very much. 

ut not all of them are good. They vary. You have some who are 
well heeled who have good offices, imagination, and honest people. But 
you have others who are not so good. They vary in their quality, and 
in their finance. And so we found—— 

The CuHarrman. That is not the answer to the question. You are 
trying to justify your procedure. It may be a good procedure—I do 
not know. I was just asking you, is it not correct that an LATA carrier 
can do business only with an agent whose name appears on the IATA 
“ree agents list ? 

ir Witu1aM. Yes; that is quite true. 

The Cuarrman. That is correct? 

Sir Wituram. Yes. 

The Cuarrman. So that a person can become a travel agent for an 
IATA carrier only if he is licensed or approved by your organiza- 
tion ; is that correct ? 

Sir Witx1am. Certainly ; oh, yes. 

The Cuarrman. So that you are a licensing authority ? 

Sir Wu1am. Yes, you can call it a license or a ticket or a certificate. 
I do not mind what you call it. 

The Cuarrman. Do you give him a certificate or give him some 
evidence of membership or something ? 

Sir Witu1aM. We give him a certificate. 

The Cuarrman. Does he have to pay for it? 

Sir Witt1am. The agents make a small annual payment. 

The Cuarrman. Is it not correct that the person so approved must 
sign a standard agency agreement ? 

Sir Wuu1amM. Yes, certainly. 

The CHatrMan. Setting out his authority, sales office location, 
methods of selling, commission, permissible advertising? 

Sir Wru1am. Yes. 

The Cuatrman. If he violates that agreement he is brought to book 
in some way, is he not ? 

Sir Wri1am. Depends on how he violates it. But if he violates it 
repeatedly we would intend to drop him as an agent just as you 
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would drop any butcher who never brought you meat. You would 
not go on with him. 
: ae RARERRAN. Has the CAB approved that arrangement of your 

Sir Wru1am. Yes; the full agency resolution, with all of its fea- 
tures, has been approved by the CAB and by all of the other govern- 
ments of the world. 

The Cuarrman. Of course, you know, Sir William, that if the CAB 
had not approved that, that would ipso facto be a violation of our 
antitrust laws, if the operation were in the United States? 

Sir Wurm. I do not know as much as I ought to know about your 
domestic antitrust laws. But I only feel, asa ompre man, if you want 
to have your appendix out, you go to a surgeon, who has letters behind 
his name and those letters tell you all about him, where his university 
was and everything else. The agents are not a professional group. 

The Cuarmman. I know that is your justification for it and it may 
be a good justification. But we have laws in this country with re- 
spect to agreements of that sort, where you can only deal with certain 
individuals that are licensed by you, that is a violation. 

Sir Wri11am. You astonish me. 

The Cuamman. What is that? 

Sir Wrmu1am. You astonish me, sir. 

The Cuarrman. There may be lots of other things that will astonish 
you. I am glad that this hearing has been in the way of an astonish- 
ment to you. 

Sir Witu1am. It is most interesting. I am enjoying every minute. 

The Cuarrman. As I understand it, if he acts as a travel agent 
for a non-[ATA carrier, the concern is precluded from acting as a 
travel agent for an IATA carrier? 

Sir Wituuam. I do not think that isso. 

The CHatrman. I think it is according to the CAB reaction to 
our questions. 

I will read it again, maybe you did not get the purport of the 
question. 

If a concern acts as a travel agent for a non-IATA carrier, the concern is 
precluded from acting as a travel agent for an IATA carrier. 

Sir Wuu1am. Oh, no. I mean, we have got agents like Cooks who 
act as agents for everybody. That is not true. That is not true. 

The CrHarrman. In other words, if a man is a general agent, and 
he acts for a non-IATA carrier, he is not eligible to be licensed as an 
agent by you? 

Sir Wiru1am. That is more near to being correct, sir. There are 
only a very few general agents in the world, so far as we are con- 
cerned. We are getting onto 9,000 agents. And perhaps 100 of them 
are general agents. 

Mr. Keatrne. What isa general agent ? 

Sir Wu. It is 10 to 1 another airline. That is the only place 
where there is a limitation. But it is a very necessary one. 
cine CHarrMan. This is the question that we propounded to the 


Is it true that these agreements which have been approved by the Board pro- 
vide that any agent who becomes a general agent for a non-IATA carrier 
can not sell transportation for an IATA carrier? 
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Sir Wuu1am. Absolutely, yes. 

The Cuatrman. Then the GAB said the following : 

Yes. The Board recognized that disapproval of this agreement, along with 
the agreement establishing maximum commission rates from non-IATA car- 
riers, would give non-IATA carriers an unfair competitive advantage since it 
would be more advantageous for an IATA travel agent serving as a general 
agent of a non-IATA carrier to sell transportation over the non-IATA carrier 
wherever possible. 

Sir Wim. Yes. 

The CuHarmman. Beyond that in essence does not this mean that the 
general agents for non-[ATA carriers are blackballed from becoming 
IATA travel agents as well ? 

Sir Wru1am. These general agents are prevented quite rightly from 
becoming agents for others. I do not know whether you want to call 
it blackballing. If you like that word 

The Cuatrman. What would you call it? 

Sir Witi1aM. You call it that. 

The Cuarrman. I will accept your term. 

Sir Wuu1am. They are not allowed—general agents are not 
allowed—your statement is quite correct. ‘That is, yes, that is quite 
correct. 

The CHatrman. The general agents for international nonscheduled 
carriers are blacklisted from acting as travel agents for any scheduled 
IATA carriers; are they? I will read that again. 

General agents for international nonscheduled carriers are blacklisted from 
acting as travel agents for any scheduled IATA carriers. 

Sir Wit1aM. They are not allowed to. I would not use “black- 
listed. 

The Cuarrman. Whatever term you would use would be acceptable. 
What would you call it? 

Sir Wru1am. Those people are not allowed to act for us, that is 
quite right. But not blacklisted—almost suggests something rather 
low and vicious; don’t you think? It does not come from you, sir. 

The Cuatrman. Would yousay it isa boycott ? 

Sir Wiuu1am. Would you say what? 

The CuatrMan. Would that involve a boycott? 

Sir Witu1am. If you—I don’t mind. 

The Cuatrrman. Boycott by the IATA carriers. 

Sir Wiu1am. We don’t use them. 

The CHarrMan. What is that? 

Sir Wrirram. We don’t use them. 

The CnHatrman. Just don’t use them ? 

Sir Wru1am. That is it. 

The CHatrman. Then it is a boycott; is it not? If you don’t use 
them, it is a concerted effort on the part of your members not to use 
them. Isn’t that a boycott? 

Sir Witu1aM. No. 

The CHarrman. What isit then? What do you call it? 

Sir Witt1am. What do I call it? 

ell 708 know, it is like asking me this. ‘Your doctor is so-and-so?” 

es. 

“Therefore, you don’t go to Mr. Brown?” 

“No.” 
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“Ah, you are boycotting him.” 

That isn’t the meaning of the word. If I have a doctor I choose him 
because I like him. I do not have the other fellow. And your friend 
says, “You are blacklisting him. You are boycotting him.” 

The Cuatrman. If you do not like the doctor you can stay away. 
But if all of us get together and we say we are going to agree, one with 
the other, not to do business with that doctor, that is a boycott. 

Sir Wixuram. Is it? 

The CuHarrman. Yes, sir. 

Sir Witi1am. Well, you are the chairman. 

The Cuarrman. I asked the CAB counsel, is that not a boycott by 
the scheduled international carriers against agents of nonscheduled 
international carriers. They do not recognize it. Would that not be 
a boycott ? 

Mr. Murphy, counsel for the CAB said: 


1 suppose it would be. 


Sir Witu1am. The last time you quoted the CAB I made a some- 
what indiscreet remark purely by accident which you were kind 
enough to remove from the record. 

The CuairMan. Is it not another purpose of this agreement to ham- 
per substantially the operation of non-I[ATA international carriers ? 

Sir Witu1am. No, sir; no. 

The CuatrMan. What does it do? Their tickets are not recognized. 
Would that not be a hampering—would that be hurting them in some 
way or to some degree ¢ 

Sir Witu1am. Well, I would say that if you got a non-IATA car- 
rier who wants to come into IATA, we will make him welcome if he 
is certified. What is more, we do not hamper him as you say, because 
if he makes an interline agreement with us—and over 50 of them have 
done it—he can get all of the benefits of our ticketing arrangements, 
even without joining. 

The Cuarrman. That isa little different. If it would help you any, 
I do not know that you will take much comfort in what the GAB says, 
T asked that same question : 


Is it not another purpose of this agreement to hamper substantiall ythe opera- 
tion of nonscheduled international carriers? 


And the counsel for the CAB said: 
It might result in that. 


Sir Wriu1am. Yes. Well, we have got nothing against nonsched- 
uled IATA members. I can tell you of people who are flying today 
at fares and rates below ours. We do nothing to hurt them. We would 
welcome them if they would join up. 

But I have never seen in 10 years any suggestion of trying to down 
anybody. The implied suggestion of your very searching question is 
properly to find out if in any sort of dark way we try to imperil the 
interests of others. And I give you my word, sir, that I have never 
seen any attempt at downing people or keeping people out of restrict- 
ing the business of people in any way. 

Never once have I seen it, to my knowledge. And if I thought there 
was anything of that content about this body, I would leave it. I could 
not work fora cartel. Icould not. I do not have to. 
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The CuarrMan. I think you are just deceiving yourself, Sir Wil- 
liam, and I think it has those effects. You may think they do not 
have those effects but they certainly do. And it may be that from your 
point of view, which is the European point of view, I sup that 
these things are essential, but we look upon them differently in this 
country. 

Sir Wiiu1am. Well, I went through the 10 features of a cartel and 
I think answered incontrovertably we have none of those blackhearted 
characteristics and I do not think we are one and I do not see how you 
can say that we are. 

The Cuarrman. I would like to ask you this, Sir William. Is it a 
fact that the United States pays foreign-flag airlines a higher rate 
than our own airlines for carrying the same mail over the same route; 
is that true? 

Sir Wriu1am. I think that may be so; yes. We are not allowed 
even to use the word “mail”— it is not in our conferences—never touch 
it. Nothing whatever to do with mail. 

The Cuarmman. That does not involve the operation of your 

Sir Wituram. Never goes near the traffic conferences. We have 
nothing whatever to do with it, sir. That is purely government. The 
postal administrations pay what they like to whom they like. We have 
never had a word in years. It is not our business. 

The Crareman. Is it correct, Sir William, that the IATA traffic 
conference members have agreed on uniform conditions of contract 
to be included on passenger tickets and cargo waybills which contain 
a large number of clauses sharply limiting and excluding altogether 
the liability of carriers? 

Sr. Wuram. I am glad you mentioned that, sir. For 7 years we 
have been trying to get uniform conditions of carriage—uniform mat- 
ters in regard to liability worldwide. 

If we ever managed it, we would have achieved something that has 
never been achieved in a worldwide industry before. We have sweated 
blood on it. The conditions of carriage are a very large document, 
two of them, conditions of carriage of passengers and conditions of 
carriage for cargo, very large documents. 

In my opinion, I described them to Professor Cooper sometime 
ago as a little bit sour puss, a shade on the sharp side. And it is the 
first time I have expressed a personal opinion this morning. 

But such as they are, Mr. Chairman, we have worked at them for 
years, striving to get a thing which is the goal of a great deal of our 
ambition, a worldwide set of conditions of carriage, a little summary 
of which can go on the ticket as conditions of contract and a little 
summary of which can go on the waybill as conditions of contract. in 
the hope that we can settle, once and for all, liability problems world- 
wide. Ships and railway engines do stop at the borders on the buffers, 
but an aircraft can start in one country and come down in another. 
And liability problems of the air are one of our most teasing and 
challenging intellectual legal problems. 

And it is quite true that the conditions that we have put forward 
to many countries do contain definitions and restrictioris of liability, 
and if we can ever achieve uniformity we will have done something. 
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The present position is that the CAB have raised objections, many 
of which have my full sympathy, I might say, and have not yet got 
there. 

The CuairmMan. Does the IATA uniform ticket provide—this is a 
very important question—for example, that where the law applicable 
to the contract of carriage is that of any part of the British Com- 
monwealth of Nations, the carrier will not be liable for any injury or 
damage even though caused by the carrier’s own negligence ! 

Sir Wuu14m. I do not think that is there any more. Could I ask 
Mr. Cooper to answer your point, sir. 

The CHarrMan, Yes. 

Mr. Coorer. That was in the ticket at one time. I think it is no 
longer part of the agreed form of ticket. 

The Cuarrman. When was that changed ? 

Mr. Coorrr. About 3 years ago. 

The CuatrmMan. How many? 

Mr. Coorrr. About 3 years ago. 

The CuarrMan. Here is wat the CAB tells us. 

Mr. Keating. This is the same CAB? 

The Cuatrman. The same CAB. This is what they say. This is 
only a few days ago: 

The presently effective IATA uniform ticket provides, for example, that where 
the law applicable to the contract of carriage is that of any part of the British 
Commonwealth of Nations, or Empire, the carrier will not be liable for any in- 
jury or damage, whether or not caused by its negligence. It should be noted 
that Canada has summarily required the removal of this condition from tickets, 
but in this country the Board is powerless to do so with respect to tickets sold in 
the United States. While this is one of the most flagrant types of exculpatory 
clauses found in the conditions of contract, it is only one of many which the 
Board considers to be adverse to the public interest which it is powerless to 
remedy. 

Sir Witu1am. That phase you have read does not within my know!l- 
edge appear on any ticket. And in any case this corpus of legal com- 
plenty called the conditions of carriage is not yet agreed. It is only 

eing hammered out. There is no document which guides and con- 
trols us all. It is part of the legal thinking of all of our lawyers and 
it has reached finality. 

The Cuarrman. If what the CAB says is true, that your ticket con- 
tains that condition, the American passenger who travels on an Ameri- 
can carrier, operating anywhere within the British Commonwealth, 
that would mean India, Canada, the Union of South Africa, Malaya, 
Australia, New Zealand, or what have you, many parts of the world, 
and is injured or killed, the carrier has no liability for its negligence. 

Sir Wirtu1am. Well, sir, I would like to suggest this: This is so im- 
are that in a morning like this you cannot go into the deeps of 
that. 

May I put in to you, as a lawyer, a paper about that very point? 

The Cuatrman. Yes; I would be very happy to have you do so. 

Sir. Wit11aM. I will do so with pleasure. 

The Cuarrman. If that were true—of course, I take it that it is not 
true, but if it were true, you are going to check on it ? 

I think it would be a flagrant type of exception to the accepted prin- 
ciple of Anglo-Saxon law of liability. And it would certainly oper- 
ate adversely to the public interest. 
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Sir Wriuiam. Yes. : : 

The Cuairman. Take into consideration when you review this sub- 
ject. that. the CAB has advised that it is presently in your arrange- 
ments. 

Sir. Wiiram. Yes. 

The CuarrMan. Canada refused to abide by it. Do you know why ? 
Did it express itself in that regard ? 

Sir Wiu1am. In the recent months we have had conversations, 
sometimes Professor Cooper and Mr. Gazdik—sometimes myself with 
Professor Cooper, with three governments, the Government of the 
United States on these points, the Air Transport Board of Canada, 
with their lawyers, and at one removed with the Italian Government. 

If you would like me to describe the work the Canadians did, I 
would again ask Professor Cooper to give that to you or beter still, if 
you are developing a legal interest in it and would have time to read 
it, I would like to putin a paper to you on that point. 

The Cuatrman. Certainly, you have that permission. 

(The information requested is as follows :) 


CONDITIONS OF CONTRACT: BRITISH “DISCLAIMER” CLAUSE 


In 1949, the IATA traffic conferences adopted resolution 275b, dealing with the 
“conditions of contract” to be inserted in the uniform IATA ticket to be used by 
IATA carriers. This resolution was submitted to various governments, including 
the United States Civil Aeronautics Board. After various conferences between 
the Board and United States carriers, the resolution was approved by order No. 
E-3230 of September 1, 1949. 

2. The conditions of contract included certain provisions limiting the carriers’ 
liability for international traffic when not covered by the Warsaw Convention. 
However, in view of the fact that in the United States and certain other countries, 
contractural limitations of liability were not permitted, the conditions of contract, 
with reference to limitation of liability, were preceded by a clause making them 
subject to applicable law. 

8. Included in the clauses limiting liability and which were subject to the pro- 
visions mentioned above, was a clause referred to in the testimony which read 
as follows: 

“Tf carrier’s principal place of business is in territory of the British Empire 
or British Commonwealth of Nations, or in Ireland, or if the law applicable to 
the contract of carriage is the law of any such territory or any part thereof, 
it is a condition of the contract of carriage that passengers and baggage are 
accepted for carriage only upon condition that carrier shall be under no liability 
in respect of or arising out of the carriage, and that passengers renounce for 
themselves, their representatives and dependents all claims for compensation for 
injury (fatal or otherwise), loss, damage, or delay, howsoever caused, sustained 
on board the aircraft, or in the course of any. of the operations of flight, embarking 
or disembarking, caused directly or indirectly to passengers or their belongings 
or to persons who, but for this condition, might have been entitled to claim, and 
whether caused or occasioned by the act, neglect or default of carrier, or other- 
wise howsoever, and that passengers for themselves and their estates will in- 
demnify carrier against any such claim.” 

4. This had been inserted because British lawyers interpreted the case of 
Numan v. Southern Railway Co. (1923; 2 K. B. 703) to mean that a carrier where 
British law applied could exclude his liability but could not limit it. 

5. The clause was early objected to by Canada, and carriers were directed not 
to include it in their tariffs filed in Canada. In 1952 a new statute was passed 
in Great Britain which extended to all international carriage the right of air 
carriers to limit the liability to the extent named in the statute. 

6. At the traffic conferences in 1953, proposed worldwide uniform conditions 
of carriage were considered and also changes in the already effective passenger 
ticket conditions of contract. At this conference, the so-called British disclaimer 
clause was omitted and the resolutions covering the amendments to the passenger 
conditions of contract and the new proposed conditions of carriage were approved 
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as Resolution 275b and Resolution 030, respectively. The clause does not appear 
in either resolution. 

7. On August 5, 1954, the CAB, by order No. E-8543 tentatively disapproved 
several articles of the proposed conditions of carriage as well as certain parts 
of the previously approved passenger ticket conditions of contract. The effect 
of this tentative disapproval was that neither of the Honolulu 1953 resolutions 
have yet become effective, and the so-called disclaimer clause may still technically 
be considered as part of the original Resolution 275b of 1949, notwithstanding 
the effort of the 1953 Honolulu conferences to remove it. 

8. Subsequently the CAB, by order of December 28, 1954, decided that informal 
conferences should be held between the Board’s staff and representatives of IATA 
seeking to settle differences between the CAB and IATA on the matter of the 
conditions of carriage and the conditions of contract. These consultations are 
still proceeding. But at no time during these discussions has any suggestion 
been made that the so-called British disclaimer clause should be reinserted. The 
facts are that many IATA carriers, shortly after 1953, dropped the clause from 
their tickets though technically the resolution deleting it has not yet come into 
effect because other parts of the resolution not dealing with this clause are still 
under consideration by the CAB. 

9. It is also of interest that in the 1954 edition of IATA Passenger Rules Tariff 
No. IPR-2, filed with the CAB, effective April 1, 1954, this so-called British dis- 
claimer clause does not appear. 


The Cuatrman. Is it correct that the North Atlantic fare structure 
established by IATA has been threatened at least to some extent by 
the Iceland carrier Loftleidir, which is not a member of IATA? 

Sir Wiu1am. Yes, they are there. 

The Carman. They have refused to abide by your conditions; is 
that correct ? 

Sir Witx1am. They do not take any notice of us. They just go on 
with their airplanes. 

The Cuarrman. They have not abided by your rates in trans-At- 
lantic travel ? 

Sir Wituram. No; but we do not try to do them any harm. 

The Cuatrman. Has not this carrier established fares between the 
United States and Europe which substantially undercut those agreed 
to by IATA? 

Sir Wirtuiam. That I do not know. They are no concern of mine. 
I do not know them. I do not know anything about them because 
they do not come into IATA. And it may be true, as you say, that 
they have fares lower than ours. 

ut even so, we do not try to hurt them. Good luck to them. 

The Cuarrman. CAB says the following: 

“Icelandic carrier Loftleidir is not a member of IATA. It publishes fares 
between the United States and Europe which substantially undercut those 
agreed to by IATA. 

Sir Wittram. I am sure that statement is correct, sir. The Ice- 
landic Government have two airlines—one called Flugfelag Islands 
who are members of the IATA and one called Loftleidir. who are 
not. 

But governments are entitled to do what they like. 

The CHarrMan. I suppose the American companies could follow 
the Icelandic lead, could they not ? 

Sir Wruram. Yes. 

The CuHarrman. If they were not members of your organization ? 

Sir Witt1am. No. They could not in that case because if you mean 
that one American carrier decided to come out and try some saucy 
rates well below our own they would never get in. They could fly 
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from America, but they could not land anywhere. After a while their 
petrol would run out. 

The Cuamman. Why would not the Icelandic petrol run out? 

Sir Wiu1am. I do not know, sir. I do not know why they have 
been given permission at government level. The Icelandic eee 
ment let them fly off and the American Government lets them land. 
But with a big American carrier trying to do the same thing in a big 
way, Say, to Great Britain and France, the same conditions would not 

revail. 
7 The Cuairman. Is it not true, also, that the fares and cargo rates 
of the substantial number of non-[ATA carriers serving Latin 
America are considerably lower than those of the IATA carriers? 

Sir Wii11am. I do not know, sir. I only know my own business, 
and I do not know the rates of any others who are not in. I should 
imagine that if it was seriously so we should hear about it at the traf- 
fic conferences, because then they would want to take note of these 
lower rates and see what they could do. 

It has never come to my knowledge, sir. 

The CuarrmMan. Would you in correcting the testimony check on 
that, if you find that it is so, and Jet us know. 

Sir Witu1am. Yes, sir, I will. 

The Cuarrman. Is it correct that in a number of specific instances 
the members have been forced to introduce various types of especial] 
reduced fares and rates to meet this competition of nom TATA 
carriers ¢ 

Sir Witu1am. Well, we are always very competitive. I do not know 
that there is so much non-[ATA competition that we have had to in- 
vent particular things against it. 

For example, Loftleidir, the case you mentioned yourself, they are 
charging less than we are. But we do not find it necessary to take any 
notice. They are not doing us any harm. They are not doing us 
any good. Itis just neutral. 

I do not know of any cases, sir, where we have been forced to do 
something special. 

The Cuarmman. The reason I ask it, is that we have this from the 
CAB: 

There are as appears from the above list of non-IATA carriers a large num- 
ber serving Latin America. Generally, their fares and cargo rates are sub- 
stantially below those of their IATA carriers. 

Sir Witu1am. Yes. 

The Cuarrman. That was the genesis of that question. 

Sir Wiuu1am. I see, yes. I would like, as you say, sir, to look at that 
a little further and put it on the record. 

(The information requested will be found on P. a 

The CuarrmMan. Would you say that on the basis of what the CAB 
states is true, would you say that on that basis that IATA machinery 
has resulted in higher pegging of fares and rates which are reduced 
only as a last resort under pressure of non-I[ATA competition ? 

Sir Wru1am. Oh, no, I could not say that, sir. I would like to say 
that but I could not. 

If there is a disparity on any routes between what we charge and 
what the others do, economic competitive forces will put that right. 
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And if our rates were ever to remain up it would be an indication that 
the competition was not there. 

If we had to bring our rates down, it would be an indication that the 
competition was there. In that event and in that event only, it could 
then be said that the creation of a lower fare on the part of somebody 
had brought usdown. That might happen. 

Whilst we carry the stuff in such quantities I can only assume that 
there isn’t much competition. 

Mr. Quieter. Could I ask you just a few questions to keep clear in 
my own mind the way IATA worked on this matter of fare structure ? 

Sir Wiiu1am. Yes, sir. 

Mr. Qutatey. Is this a resolution that is adopted at your traffic con- 
ference or is it a formal agreement; and if it is a formal agreement 
is it a bilateral agreement or an omnibus agreement or what? 

Sir Wiru1am. No such thing as bilateral agreements where we are 
concerned. Each government makes an agreement with another gov- 
ernment. Your own, for example, has 30 or 40 agreements with Spain, 
with France, and agreements with England, etc. : 

Those are the bilaterals. And all of those government agreements 
say, “We agree to have a little piece of machinery in the middle recom- 
mending rates and fares.” 

What we do at the conference is this: There are thousands of rates 
and fares. We have discussions on the basic fare level. And we 
break into working groups. We have cost committees to see whether 
there is any justification for getting them further down. 

The time comes when the basic fare level of the worldwide has set- 
tled itself in the minds of these 150 men. And then they do what they 
call triangulation. They set out all of the rates and fares, masses of 
them. And at the end there is a resolution taken that the fares should 
be such and such. 

They are not attached to the resolution, but when they are filed, 
before the CAB, all of that mass of rates and fares that has been the 
subject of a fortnight of discussion, come before every government 
and are examined, rejected or approved. 

Mr. Quieter. So it is all in one package, and as submitted to the 
CAB in this country or adopted by its opposite number in England 
or i: opposite number in France, etc., they accept or reject the whole 
package 

Sir Witi1am. Oh,no. A government looks at its own and can reject 
or guide its own operators in regard to its own fares and rates. Some- 
times the government will go outside its own sphere and comment on 
the rates elsewhere. And we file as much as the governments require. 

Some governments do not require to see it all tb ee they leave it 
rather in our hands. For example, the Dutch Government is very will- 
ing that the work done by KLM does not need extensive examination. 

our own Government requires most detailed examination. And I 
am very glad they do. 

The Cuatrman. In the event that the CAB would not approve an 
IATA fare schedule this disapproval would in fact apply only to the 
American carriers ? 

Sir Wiu1am. Yes, it removes the cover which the CAB gives to 
the American carriers. It takes away the protection which the CAB 
affords them. 
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The Cuarrman. The veto power which the CAB has directly ap- 
plies only to the American companies—indirectly it, of course, affects 
everybody ¢ 

Sir Witu14M. Indirectly, of course, it affects very many others. I 
have known of cases where an opinion of the CAB has had a marked 
effect on the fare to South Africa which did not involve directly any 
American carrier. 

But all government opinions are grist to our mill, just as the views 
of this committee are. It is part of the thinking and part of what we 
take into account when the next conference comes along. 

The Cuarrman. The action of the individual government is directly 
limited only to its particular area? 

Sir Witt1am. To its own carriers, yes. 

The Cuarmman, Sir William, what happens to the fines that are 
collected by your organization ? 

Sir Wixu1am. They are put in as part of the reserves of the IATA. 
We did at one time—we have not been doing it very long—have them 
in a segregated account but the annual general meeting and the execu- 
tive committee thought they had better be regarded as part of our 
general reserves. 

The Cuarrman. Is it possible for us to have a financial statement of 
your organization ? 

Sir Wiu1am. Oh, yes. 

The Cuarrman. Would you mind placing a financial statement in 
the record, sir? 

Sir Wirtram. I would very much like to. What would you like 
the finished accounts, the budget and expenditures in a closed year? 

The CuarrMan. Yes. 

(The information requested appears on p. 1085.) 

It could be as near the present time as you have it. 

Sir Wiu1am. Yes, I will do that. 

The Cuarrman. If you feel that is untoward you do not have to 
“ee it. I donot think there is anything untoward about it, is there? 

Sir Witi1am. Not from you, sir, tome. Iam very happy to give you 
what you ask, indeed. 

The Cuarrman. Is it correct that complaints by any [ATA member 
may be filed by another member alleging breach of conference regu- 
lations regarding rates and fare—can one member complain against 
the other ? 

Sir Witi1am. They can. 

The Cuarrman. They can do that? 

Sir Wiu1am. Yes, they can. 

The Cuatrman. If the carrier charges a lower rate than that fixed 
by IATA then it is subject to the enforcement sanction ? 

Sir Wiiu1aMm. If it can be shown that he has gone past his word 
and charging the wrong rates after telling the governments the right 
one, we go after him, yes. 

The Cuairman. You go after him. Ifa carrier wants to compete 
on the basis of rates, and does not abide by the gentlemen’s agreement, 
as you put it, it is subject to a fine or penalty; is that right? 

Sir Wixu1am. If he breaks his word between conferences yes, but 
if he wants to bring the rates down, his remedy is to come to the 
conference and suggest a lower rate, and then it 1s part of the think. 
ing. 
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But if he agrees to something and then immediately goes away 
and breaks it, between conferences, he has broken his word to gov- 
ernments and to his colleagues, and if we find that it is so, we bring 
him up before his peers, who might themselves be in the same position 
the next week. 

And if it is found that the breach is there, we can either reprimand 
him or charge a fine or dismiss him from IATA. It is not all fining. 

The Cuarrman. Do you have a list of the fines that fit, shall we 
say, not the crime, the fines that fit the ruin? Is there a schedule? 

Sir WituiaMm. No, there is no tariff, sir. 

The Cuarrman. Who determines the fine, the amount of the fine? 

Sir Witt1am. The three commissioners, the lawyer I have spoken 
about and the two traffic members, consider what they think would be 
appropriate. We have a precedent clerk who goes over all the previ- 
ous cases and by case law we have built up the fines. 

The Cuarrman. In short, you have your own judicial and police 
system ¢ 

Sir Witur1am. I do not know about the word “judicial.” People 
do not give evidence under oath. 

The CHarrman. Is not that a judicial proceeding to determine 
whether or not the man has or has not offended against the agree- 
ment—is that not judicial ? 

Sir Witiram. All right. Yes, we have our own system, a very good 
thing. 

The CnarrmMan. Judicial enforcement system ? 

Sir Witr1aM. Yes, yes, yes. 

The Cuatrman. What is the maximum fine ever imposed, if you 
know ? 

Sir Wru1am. The maximum we can impose is $25,000. 

The CuHarrMan. $25,000? 

Sir Wit11am. And we have imposed it. 

The CuatrmMan. You have what? 

Sir Wituiam. We have imposed it. 

The Cuarrman. Against American companies? 

Sir Wituiam. That is going a bit far. 

The CuarrmMan. Have you imposed that against American com- 
panies? 

Sir Wiri1am. No; no, sir. 

The Cuarrman. Can you supply the number of enforcement cases 
where there was a $25,000 penalty imposed ? 

Sir Wuu1aM. Yes, I could, to you personally, as a committee. 

The Cuatrman. No, to the committee. 

Sir Wru1am. For your guidance as a committee. 

The Cuarrman. Yes, sir. Put it in the record. 

Sir Wiu1AmM. Wait a minute now, let us be fair. If somebody asked 
me for all of the times I have been fined for being drunk, I might say, 
“Took, it is not fair.” 

I do not know if you talk about the record which becomes a pub- 
lished document—don’t you think that, sir, is not quite fair to the 
rest of the nations of the world that your committee have asked which 
of their members are being fined ? 
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I mean, I could talk to you and would with pleasure, but if you say 
the record, which means it is published, no, I do not think so—no, I 
do not think so. tes 

The CuairmMan. Sir William, I hear you have an organization which 
is binding upon members who are American members, a number of 
which have been subject to subsidies by the American Government in 
the past, and maybe some of your members are subject to subsidy now, 
and they allow themselves to enter into a system called IATA, which 
can inflict penalties. 

I think the American public, regardless of the effect on other na- 
tions, would like to know the nature of those penalties, the amounts, 
and what they were charged with, that caused these penalties of up- 
wards of $25,000. I think it woud be appropriate to submit that. 

I do not see what harm that can do to other nations. 

Sir Wimu1am. May I put it this way, sir? I would cheerfully and 
readily give it to you, sitting as a judicial representative of a congres- 
sional committee. But before I went further—lI have nothing to hide 
at all—— 

The Cuamrman. The trouble with me is that I can keep a secret, but 
the people I tell it to cannot. 

Sir Wiruram. No. Exactly. If you wanted to press that, sir, I 
would rather like to take some guidance from my own executive com- 
mittee. I do not think it would be right, having come here as a 
visitor, to say, “Yes,” just to that, chirpily. 

There is nothing in it that I cannot talk to you very cheerfully 
about. When it comes to putting it on the record and appearing to 
comment on the breaches of many other people, I would like to put 
that to my executive committee, sir. 

The Cuarrman. In other words, you would like to get the opinion 
of the executive committee before you do that ? 

Sir Witx1am. I think it is my duty, sir. I do. 

The Cuarrman. That is all right. I would say that the effect might 
be very bad, if you donot give it. I think you should tell that to the 
executive committee, that in the opinion of the chairman of this sub- 
committee, it is his opinion that failure to give it might have a bad 
effect. 

Sir Wirit1am. Thank you, sir. 1 will convey that. 

You understand, I am only thinking about the limits of my duty in 
the matter. While, sir, I could talk to you as chairman, and would, I 
think it is a matter of taste, I think 1 ought to put it to them. 

The Cuatrman. I recognize what you feel are the proprieties. 

Sir Witi1am. Thank you very much, sir. 

The Cuarrman. You will forgive me again, sir, if I insist that I 
simply think we should have it. 

Sir Wiruram. Very well, sir. 

(Subsequently, [ATA submitted the following information :) 


INTERNATIONAL AIR TRANSPORT ASSOCIATION, 
Montreal 3, Canada, March 20, 1956. 


EMANUEL CELLER, Esq., 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 
Deak Mr. CeLLeR: Following my letter of March 19, I now have pleasure in 
enclosing a list of fines, by the various IATA enforcement commissions, involving 
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United States carriers, which I undertook to send to you at the hearing before 
the congressional committee under your chairmanship last Thursday. This list 
is substantially the same as the information which is filed with the United States’ 
Civil Aeronautics Board. 

2. At the hearing, reference was made to fares and rates charged by non-IATA 
carriers serving Latin America. It was suggested that some of these fares and 
rates were below those of IATA carriers. I have made some inquiries here but 
find it is not easy to ascertain in Montreal the fares and rates presently charged 
by those carriers. I do not know what they are charging, but conceivably they 
may be charging less than IATA carriers. If they are charging less, it is 
probably for the following reasons: 

(i) The services are domestic or transborder type; they can therefore 
operate at the lower cost levels which prevail in that type of operation. 

(ii) In many South American countries no clear distinction exists between 
scheduled and nonscheduled operations; therefore some operators can assure 
themselves of a very high load factor by delaying their departures—a thing 
we cannot do. 

(iii) In many regions no night flying is possible; this results in very 
considerable reduction in the cost of crews and training, navigating equip- 
ment, and airport costs. 

(iv) The services are operated in many cases with obsolete and fully 
depreciated equipment which reduces the cost of operation. 

(v) Many of the operations are purely short term. In other words no 
attempt is made (except by the larger operators which are IATA members) 
to establish long-term enterprises. This removes the need to build up de- 
preciation reserves. As a consequence many of the smaller companies have 
very short lives and have been reorganized under different names and dif- 
ferent groupings at frequent intervals. 

(vi) Where such airlines have undertaken long-haul international opera- 
tions they have been assisted by Government subsidies. 

3. There is no compulsion on any international airline (not in IATA) to 
operate at fares recommended by IATA unless governments direct the airlines 
to do so. 

4. May I mention another item which came before your committee, e. g. North 
Atlantic fares in comparison with United States domestic coach fares. Accord- 
ing to figures filed by United States carriers with the CAB, for the 3 months 
ending June 30, 1955, the operating costs per available ton-mile were as follows: 


United States domestic operators : 25.98 cents 
United States international operators: 37.17 cents 


5. This indicates that international operations are 43 percent more expensive 
for the United States carriers. TWA’s figures for the same period were: 


United States domestic operations : 27.29 cents 
United States international operations : 46.28 cents 

6. This shows that international operations of TWA are some 70 percent more 
expensive than domestic operations, and this experience is no doubt shared by 
other North Atlantic operators. Costs are not, of course, the only determining 
factor in determining level of fares; there are many other differences between 
the international and domestic services. I hope the points mentioned above 
may explain to some extent the reason for the difference between Trans Atlantic 
and United States coach fares. 


Yours sincerely, 
WILLIAM P. HiImprep, 


Director General. 
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List of cases decided by various IATA enforcement commissions in which United 


States carriers were involved 


ee LUE EEE SEER Ge 




















Commission Carriers involved Fine Subject 

Ste: . cosumiis Rs 8 a ct omnnenhaeiitell $1,000 | Discount in fare but student certificate not 
sufficient. 

a ES i ricestasinies Sale of ticket in wrong currency. 

|. abe ice none stake a sere ® Do. 

Shh. 2nnisubce PUR tac hictanncesdin’ 000 | Unauthorized payment of hotel expense of 
travel agent. 

Gh... ase PAA and TWA versus KLM. 0) Charter. 

OD. sits socpoee RI soe le ost a icmiaapineaepetiannets ,000 | Discount in fare but student certificate not 
sufficient. 

Oise Braniff versus PAA--........... 2,500 | Promotional advertising. 

ps RE «| aad Ti a, sascawicen eabetundaensiguearpueed 2, 500 Do. 

SO. nccu dee iisas dntobemvcthdecebanan 2,000 | 10 percent commission to agent in connection 
— inclusive tour which did not qualify as 
such. 

Shir dad PAA versus Swissair___._.....- (2) Charter. 

Ciinaahinaient ER dia adbaatds needa 1,500 | Discount in fare but student certificate not 
sufficient. 

OE cies EE Bsttdindteneseewones 0) Gift to sales agent. 

GER. cnnckngusbnast Pade cand thes Sacaidabtewse Excess baggage not charged. 

Ch... ccwsstan dene OO..6.s0 ac teaseddners bens 0 Unauthorized beverages on tourist class service. 

CE. cknusanan PAA versus TWA............- (@ Unethical advertising of deferred payment 
plan. 

CRA....coustiaiens rc4.)0dlUL 1 ee (4) Improper advertising of cargo rates. 

10th eeeh LT SES Ee eee eee 500 | Free transportation to agent. 

eee United Air Limes... -........... 500 | Open house at Asta convention—gratuities to 
agents. 

20th... cide American Airlines-_-..........- 500 Do. 

|: ee FT cca citncacivnienninetn peice 500 Do. 

WR Aicaneete PEN 6. bein bewnbeanccasudda 500 Do. 

WR sor oc cs O Beene strap seshngect 100 | Noncompliance with sales agency rules in not 
reporting delinquency. 

10 is abe PAA versus CPAL.......-.-.- (*) Unauthorized advertising. 

Wehsicavdsie Airwork 

BOAC 
- versus PAA........ (*) Improper filing of North Atlantic cargo rates, 
SAS 
Swissair 
1 Notification. 2 No penalty. 3 Dismissed. ¢ Reprimand. 5 No breach. 


The Cuarrman. I would like to ask you this: In the case of an Amer- 
ican carrier, the imposition of a penalty by IATA would not require 
the approval of the CAB, would it? 

Sir Wru1am. No. 

The Cuatrman. In this respect, the [ATA enforcement commission, 
or whatever the entity is, acts with plenary power, does it not, inde- 
pendently of any agency of the United States Government or any 
other government ? 

Sir Wri11am. Independently of any government agency, yes. Not 
completely plenary, because if the man fined can bring new evidence, 
it is possible to put that new evidence to the executive committee, who 
could require a rehearing. But is plenary in the sense that it is a piece 
of housekeeping we do for ourselves. 

The CHarrMan. Sir William, if I may go back to modify that 
—— concerning the list of American companies that have been 

ned upward of $25,000, we would like to have a list of all American 
companies. 

Sir Wriu1aM. Yes. 

The Cuatrman. The nature of their alleged offense, and the amount, 
of fine directed against them. 

Sir Wittram. Yes. 

The Cuarrman. Why it was $25,000 or less. 
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Sir Wituuam. Yes. I have got your question, sir, and that is what 
I will put to my committee, with your rider that you advise me to 
advise them that 

The Crarrman. I should like to ask you this—I do not know if 
you can answer it—with respect to American carriers who are [ATA 
members, does not section 412 of the Civil Aeronautics Act require 
them to submit any conference agreement respecting rates and fares 
to the Board for approval ? 

Sir Wituram. Yes. 

The Caarrman. Such approval immunizes the American carrier 
from the operation of the antitrust laws of the United States with 
respect to rate agreements. 

Sir Wriu1aM. Yes. 

The Cuarrman. CAB has approved how many of those rate agree- 
ments, do you know ? 

Sir Witu1am. Oh, millions. 

The CuatrmMan. Millions—thousands, I will say. 

Sir Witu1aM. Yes, yes. 

The Cuarrman. Is it not correct that if the CAB approves an 
IATA rate agreement, the carriers, including the American carriers, 
are bound by those private arrangements to observe the rates so fixed ? 

Sir Wuu1am. Yes, sir. 

The CHatrman. Returning to the traffic conference technique, I 
understand you to say that action by any conference must be by unani- 
mous vote. 

Sir Wiriuram. Yes; one little man can upset it all. 

The Cuarrman. I understand you to say, also, that the objective of 
the [ATA conferences is to stabilize fares and rates on international 
routes. 

Sir Wiu1am. Yes, sir; to create them, to put them up for govern- 
ment approval, and then see that they are kept. A perfectly 
simple—— 

The CHarrmMan. Would you say such agreements prevent price 
competition ¢ 

Sir Wuu1am. No, I wouldn’t. 

The Cuarrman. That is, the rates? 

Sir Wuu1aM. There is no industry that got its rates down so stead- 
ily and consistently as we have in 10 vears. 

The CuHarrman. Does it not prevent competition between the mem- 
bers as to rates? 

Sir Wix1am. They cannot compete on rates, sir. But they can 
compete on all other things, like stewarding and food, and all of the 
characteristics of the service. 

No, they cannot compete on rates. The governments decided, 55 
of them, that rate wars, which are the most desperate and shabby 
things of the last century, should not start in this industry, and they 
are not going to. There are going to be, I am sure, fixed and uniform 
rates, and the competition will be in other directions. 

The alternative is a ghastly sort of set of rate wars that would set 
the industry back 25 years. I see no prospect of the governments’ 
considering it. 

Mr. Quieter. Sir William, when these rate agreement tariffs are 
submitted to the CAB, is there any sort of a hearing, or are these just 
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submitted as an exhibit for study and review and approval or rejec- 
tion 

Sir Witu1am. They are sent under cover of a covering letter—in 
fact, in these cases, my own branch office secretary acts as agent for 
the American carriers. AJ] 11 of them do not want to put the same 
thing in, so he acts as agent under instructions, and it is his business 
to put the results of a conference on behalf of the 11 members, Ameri- 
ican members, to the CAB, with a covering letter, and the CAB can 
then, of course, call for any consultation, ask any questions, see peo- 
ple, and they frequently do. — 

Mr. Quieter. Do they have anything in the nature of a hearing, 
such as we are having here today ? 

Sir Wiu1AMm. I do not know what they do with the American car- 
riers. I know that on many occasions the CAB’s views have led to 
discussions, and the carriers or their, lawyers have been in Washington, 
discussing things with them. 

I think they have probably been here over the last one. I am not 
quite sure. I do not know enough about American processes, but if 
they want to go into the resolutions and examine them, they discuss it 
with the people. 

I confine myself, as agent, to sending the correct resolutions to the 
CAB. From that point on, they take their own steps, and ask their 
own questions. 

Mr. Quieter. That is all. 

The Cuarrman. I think that concludes your testimony, and we are 
appreciative, indeed, Sir William 

Sir Witi1am. Thank you, sir. 

The CuarrMan (continuing). To you and your colleagues, for the 
statements that you have given. You have a reasonable time to cor- 
rect the record. ‘The transcript of the testimony will be available to 
you for that purpose. 

I am sure I speak for the committee when I say that we enjoyed 
the colloquies that ensued between the members and yourself, includ- 
ing myself. 

Sir Wittram. Thank you, sir. It has been a great pleasure meeting 
here, and I have come with great interest. I have learned alot. Iam 
very proud to be serving in this job, which I think is a clean, honest 
job which is doing very good work in the interests of the public. 

I do beg you to remember, I know no industry that has brought the 
rates down so consistently, in spite of the fact that we do expect mem- 
bers to keep their word when they have given it, about the rates. 

The Cuatrman. One word I want to say, that I can readily see why 
an organization like your own is quite essential. However, it is not 
perfect. 

Sir Wirxt1am. Oh, no. 

The Cuatrman. Perhaps this meeting this morning might give you 
some ideas whereby you can add a bit to the efficiency of it. 

Sir Winu1aM. Certainly. 

The Cuarrman. And make it a little more perfect. 

Sir Wittram. I have found the questions constructive and search- 
ing; and I have enjoyed every minute of it, sir. 

The Cuarrmman. Thank you. 
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Sir Wituiam. Thank you. 

The CHarrman. We will now adjourn until Wednesday of next 
week, at 10 o’clock. 

(Whereupon, at 12:45 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Wednesday, March 21, 1956.) 


STATEMENT BY THE DirREcTOR GENERAL OF INTERNATIONAL AIR TRANSPORT ASSOCIA- 
TION BEFORE THE ANTITRUST SUBCOMMITTEE OF THE JUDICIAL COMMITTEE OF 
THE UNITED States House or REPRESENTATIVES 


BACKGROUND 


Toward the end of the last war some governments foresaw the peacetime 
possibilities of the aeroplane and the chaos which would arise if no attempt were 
made to reach international agreement in civil aviation. The President of the 
United States invited 55 states to meet in Chicago in November 1944. 

2. The Chicago conference attempted two things: 

(i) To organize machinery for building up worldwide technical procedures 
and navigational standards. This succeeded; ICAO was the result. 

(ii) To design measures of international economic and political control 
of international air transport. This failed. Governments could not agree 
on routes, rates, rights pertaining to commercial air traffic. 

3. There were two opposing philosophies. One group wanted control of fre- 
quencies, control of capacity, apportionment of traffic between operating lines, a 
straitjacket. The other wanted freedom and controlled competition. This failure 
left the situation completely unregulated and governments were faced with the 
possibility of rate wars, cutthroat competition between the various airlines, in- 
creasing subsidies, intergovernmental antagonisms, and chaotic commercial con- 
ditions at the very moment when peaceful cooperation and harmonious develop- 
ment were absolutely vital. 

4. This situation led the United States and United Kingdom Governments to 
convene a meeting in Bermuda in January 1946. The Bermuda agreement was a 
compromise between the opposing philosophies of Chicago and it created a bridge 
which enabled postwar international aviation to develop sensibly. The two 
Governments in the agreement expressed their desire to “foster the widest possible 
distribution of the benefits of air travel for the general good of mankind at the 
cheapest rates consistent with sound economic principles, with firm and equal 
opportunity for the carriers of the two countries to operate on any route between 
their respective territories.” Rates were to be fixed at reasonable levels, due 
regard being paid to all relevant factors; any rates put forward by air carriers 
operating between points in British and United States territory were to be 
expressly subject to the approval of the contracting parties within their respective 
constitutional powers and obligations. The Bermuda agreement recognized the 
existence of the International Air Transport Association as an organization to 
study and tentatively determine fares and rates. Before this machinery could 
operate, it was necessary for the CAB to approve it, which they subsequently dia. 


THE CREATION OF IATA 


5. It is necessary here to explain the position of the International Air Trans- 
port Association at that time. During the Chicago conference, airline representa- 
tives who were present as advisers appointed a committee, with the knowledge of 
the governments concerned, to draft articles of association for an organization of 
international airline operators. In April 1945 these articles were adopted at a 
meeting in Habana and later in the year the International Air Transport Asso- 
ciation was incorporated under a Canadian Act of Parliament, 9-10 George VI, 
Chapter 51 (Royal Assent December 18, 1945). The act set out the aims of IATA: 

“(1) To promote safe, regular, and economical air transport for the bene- 
fit of the peoples of the world, to foster air commerce, and to study the 
problems connected therewith ; 

“(2) To provide means for collaboration among the air transport enter- 
prises engaged directly or indirectly in international air transport service ; 

“(3) To cooperate with the International Civil Aviation Organization and 
other international organizations.” 
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6. Its head office is in Montreal with branch offices in New York, Paris, Singa- 
pore, a clearinghouse and a technical liaison office in London, and an enforce- 
ment office in New York. The following is a very brief description of IATA. 


MEMBERS OF IATA 


7. [ATA has two kinds of members : 

(1) Active members.—Any air transport enterprise is eligible to member- 
ship as an active member if it operates a scheduled air service under proper 
authority in the transport of passengers, mail, or cargo for public hire 
between the territories of two or more states, under the flag of a state 
eligible to membership in the International Civil Aviation Organization as 
provided for in Chicago in 1944. 

(2) Associate members.—Any other air transport enterprise operating a 
scheduled air service under proper authority in the transport of passengers, 
mail or cargo for public hire under the flag of a state eligible to membership 
in the International Civil Aviation Organization is eligible to associate 
membership. 

8. Membership is open to all airlines authorized to operate international services 
by their respective governments. IATA and its conferences have nothing to do 
with the policy of any state as to which or how many of its national flag carriers 
fly on international routes. IATA merely requires as a prerequisite of member- 
ship, that the airline should have authority from its government to operate in- 
ternational services and that the airline in fact operates such service. The 
number of carriers members of IATA is at present 68 active and 5 associate mem- 
bers (see exhibit 1). 

IATA—THE CORPORATION 


9. The authority of the association is vested in the general meeting, composed 
of the representatives of the active members of the association. Management is 
vested in the executive committee which controls the affairs, funds and property 
of the association, which has the authority to represent the association and to fix 
its policy within the framework of the articles of association and resolutions 
adopted by the general meeting. 


ACTIVITIES OF IATA 


10. IATA functions through its standing committees: Financial, legal, tech- 
nical, medical, the traffic advisory committee and the facilitation advisory group. 

11. Financial committee——This committee works on such matters as: 

(i) the standardization of accounting procedures and practices ; 

(ii) the method of settlement of accounts between airlines ; 

(iii) the standardization of statistical and financial reporting; and 
(iv) international insurance and taxation problems. 

12. It has done very constructive work in removing obstacles arising from in- 
ternational legislation, currency restrictions, varying systems of accounting, 
different forms of documents and methods of preparation of billings, and the like. 
Internal fiscal policies of individual members are not within the scope of the com- 
mittee. Standardization of accounting practices in interline transactions has 
culminated in the issue of the Revenue Accounting Manual, used not only by 
IATA members but also by non-IATA carriers who have interline agreements with 
members. The revenue accounting procedures specified in this manual have the 
answers for every phase of interline accounting. The standardization of pro- 
cedures has produced considerable savings in individual airlines, and in combina- 
tion with the organization of the IATA clearinghouse, has simplified the compli- 
cated settlement of interline transactions, leading directly to a reduction in op- 
erating costs for the airlines. Another field where the financial committee of 
IATA has rendered service is the standardization of statistical and financial re- 
ports for economic studies. 

13. In insurance matters, no attempt has been made to prescribe requirements 
for individual carriers, but a group of experts in the airline industry has carried 
out studies and made recommendations on a variety of insurance problems in con- 
nection with voluntary passenger accident insurance, aircraft liability insurance, 
carriers’ liability insurance, shippers’ cargo insurance, valuation charges, cargo 
claims procedures, etc. The work of these specialists has included cooperation 
with other IATA bodies and with the International Civil Aviation Organization 
on the insurance aspects arising from international aviation conventions. 
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14. Legal committee.—This committee holds a watching brief in legal matters 
affecting international air transport, international conventions on public and 
private air law, conflicts of law and arbitration. It formulates the airlines’ views 
on the basic international conventions controlling the liability of air carriers and 
their legal relationships with their customers, with third parties on the ground, 
and with questions of rights in aircraft moving in international operations and 
the like. 

15. Since the sale of a ticket or the issue of a cargo waybill constitutes a con- 
tract between the airline and the customer, international airline documents must 
be legally valid under many different systems of laws. The IATA legal commit- 
tee has thus been responsible for preparing the legal ground on which the whole 
structure of standardized interline agreement and documentation—tickets, bag- 
gage checks, air waybills—has been erected. 

16. Technical conmittee.—This committee, its annual conference, and its global 
and regional working groups provide facilities for cooperation among the world’s 
airlines in operational matters. 

17. All IATA technical activity is founded upon fullest exchange of informa- 
tion and experience between all the airlines. From this data the airlines distill 
the common requirements which guide the standardization and unification of 
their own activities, determine their advice and assistance to governments, and 
act as signposts along the road to future development in transport aeronautics. 
It works closely with regulatory authorities on both international and local levels. 
It has played an important part in the drafting of the ICAO standards and 
recommended practices which form the accepted international pattern for the 
technical regulation of civil aviation. It works in much the same way with other 
organizations, e. g., the International Telecommunication Union, the World Mete- 
orological Organization, the International Standards Organization. 

18. The annual technical conference provides an international forum in which 
the airlines and related branches of transport aeronautics can discuss technical 
developments. Whereas normal IATA technical work is concerned with the prob- 
lem of integrating new procedures or devices, the conference tries to fix the 
relationships between devices, to work out the general requirements of the air- 
lines for new devices and systems, and to set up development priorities which 
will help airlines, governments, and manufacturers to attain their goals with 
maximum efficiency. 

19. Medical committee.—This committee studies all the physiological and psy- 
chological factors which might affect the safety, comfort, and efficiency of passen- 
gers and aircrews. It offers guidance to the airlines in such matters as clean 
food at airports, sanitation, altitude flying, carriage of sick passengers, main- 
tenance of wholesome water supplies, carriage of infants, etc. It has enabled 
IATA to present an agreed industrywide policy to the World Health Organization 
which has been reflected in the international sanitary regulations, and is now 
assisting in the preparation of a manual on hygiene and sanitation at airports. 
These activities are designed to enable the public to travel by air with the maxi- 
mum of safety and with the minimum of discomfort and minimum exposure to 
disease and sickness. 

20. The traffic advisory committee acts as a steering committee to the traffic 
conferences when in session and deals with various traffic matters between these 
conferences. This is dealt with more fully later on in this report. 

21. Facilitation advisory group.—IATA carries on a worldwide facilitation 
campaign against redtape, the maze of customs, immigration, and other regula- 
tions which delay international air transport and add millions of dollars a year 
to its cost to the public. In this field IATA works closely with ICAO, which sets 
recommended standards and practices for governments through annex 9 to its 
convention. The basic aim of both organizations is to persuade governments to 
adapt their border-control procedures to the speed and conditions of modern air- 
craft and, in particular, to free tourists, businessmen, and students from the more 
stringent regulations applied to prospective immigrants. Altogether some 200 
airline personnel at head offices of airlines and at international airports are on 
this job. Major obstacles to facilitation arise from the accumulation of prece- 
dents and procedures originally devised for sailing ships, wagon trains, and camel 
caravans. While centuries of habit cannot be overcome in a night, 10 years of 
effort by airlines and governments alike have achieved good results. Since 1947 
redtape on many world routes has been cut by as much as one-third. The result- 
ing economies in paper, printing, personnel, and expense to governments and air- 
lines have been an important factor in holding down the cost and speeding the 
pace of air transport. 
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THE IATA CLEARINGHOUSE 


22. The IATA clearinghouse enables airlines to dispense with the costly method 
of individual settlement of interline transactions. When line A sells space on 
line B, C, and D, it does not make out 3 checks or receive 3 bills. It notifies the 
clearinghouse once a month. The clearinghouse totals what line A owes to 
others, subtracts what others owe to it, and renders a single bill for a single 
payment. Operations started in January 1947, and since then the clearinghouse 
has handled a turnover well over a billion dollars. It currently has a member- 
ship of 47 airlines ; the turnover for 1955 was $366 million. This represents more 
than 90 percent of the interline revenues of the international side of the industry. 

28. There has been in effect since May 1, 1948, an interclearance agreement 
with the Airlines Clearing House, Inc. by virtue of which members of each clear- 
ing house clear through their respective clearinghouses interline charges against 
members of the other clearinghouse. In 1955 the claims by one clearinghouse 
against the other were in excess of $7 million in each case. A non-IATA carrier 
may enjoy the benefits of the clearinghouse if sponsored by a participating carrier 
in the clearinghouse. 

IATA BUDGET 


24. All IATA activities are financed by contributions from member airlines, 
computed on the basis of the revenue ton-miles performed by them on interna- 
tional service. The 1955 budget was $950,000. 

25. I would make the point here that the operating profit of all scheduled air- 
lines of the world amounted in 1954 to $71,000,000 against gross revenues of 
$2,629 million, an operating profit margin of 3 percent. This $71 million has to 
pay fixed interest obligations, development expenses and taxes. Development 
expenses in the foreseeable future look like being over $2,000 million. Moreover, 
of this $71 million, the United States domestic airlines made $67,000,000 on 
revenues of $1,025 million. The other $4,000,000 represents the profit of all tne 
other scheduled airlines of the world (including U. S. international operators), 
i. e. one-third of one percent. I return to this point later, but thought it well to 
mention these figures now so that we know what we are talking about. 


THE CAB AND IATA 


26. After this brief description of the work of IATA, I now come back to the 
Anglo-American Bermuda agreement in which IATA was given the specific func- 
tions stated above. The instrument through which the United States Government 
regulates its air carriers is the Civil Aeronautics Act of 1938. This statute vests 
administrative and judicial powers in a five-man Civil Aeronautics Board (CAB). 
Accordingly, the United States air carriers file all resolutions with the CAB. 
IATA agreements become effective only if the CAB has not found them to be 
against the public interest of the United States. On February 19, 1946, the 
United States Civil Aeronautics Board gave temporary approval to the resolu- 
tion establishing LATA traffic conferences (CAB Order 493, docket 4525). The 
same position was reaffirmed by the CAB in 1947, 1948, 1952 and 1955 and, on the 
last occasion, indefinitely. 

27. These successive approvals were only approvals of the machinery. They 
merely allowed the IATA traffic conferences to continue to breathe. They did 
not imply approval of any single action taken, or any single agreement reached 
by the traffic conferences. Indeed, everyone of these actions, every one of these 
agreements were made subject to approval, point by point, by the CAB. And 
not the CAB only. Postwar national developments produced many flag carriers 
of many nations. With the doctrine of the sovereignty of the air space over 
each country reaffirmed at Chicago, many governments took an interest in inter- 
national aviation. Masses of bilateral agreements grew up between all the States 
of the world, all depending for their efficiency on subsequent agreement on the 
fares and rates charged by the operators. Governments delegated the job of 
making a worldwide pattern of rates and fares to the traffic conferences of IATA, 
subject in every case to the approval of the government concerned. Over 10 
years, less than 3 percent of IATA conference resolutions have been disapproved. 
The largest number of disapprovals has come from the United States. But on 
occasion India, France, Canada, the United Kingdom, Switzerland, Greece, Mex- 
ico, Poland, Netherlands, Italy, South Africa, Czechoslovakia and Colombia have 
exercised their right of checking or amending or delaying an IATA recommenda- 
tion. In addition to disapprovals, governments have occasionally put forward 
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their own point of view in respect to international air transportation by means 
of conditional approvals of the IATA agreements. These conditional approvals 
either add, supplement or change something of substance in the airline agreement 
to which it relates. This has given rise to legal and practical difficulties in the 
administration of the IATA agreements which are worldwide in their incidence. 

28. In approving the rate conference machinery, the CAB took cognizance of 
section 412 (a) of the Civil Aeronautics Act which contemplated the establish- 
ment of air carrier rates by agreement. Under that section air carriers were 
required to file with the Board copies of every agreement affecting air trans- 
portation, any modification or cancellation between any such air carrier and any 
other air carrier, relating to the establishment of transportation rates, fares, 
ete. By section 412 (b) Congress gave the CAB discretion to disapprove any 
such agreement, whether previously approved by it or not, which it finds to be 
adverse to the public interest or in violation of the act. 

29. Other States likewise delegated rate-recommending functions to the air- 
lines in conference. The amount of discretion varies, but certain common prin- 
ciples can be perceived in the rate provisions of the many bilateral air transport 
agreements now in existence: 

(i) Recognition of the rate conference machinery of the carriers; 
(ii) Stipulation that rates should be reasonable and economic; 
(iii) Governmental control over rate agreements reached by carriers. 

‘Today over 150 bilateral air transport agreements, involving 55 countries, make 
direct reference to the recommendations of this international agency (see 
exhibit 2). 

30. Some of the agreements expressly approve the traffic conference machinery, 
permit United States carriers to participate in it, but require that conference 
agreements to which United States carriers are parties be subject to approval 
of the CAB. In this group belong the United States agreements with Belgium, 
Brazil, United Kingdom, Chile, South Africa, Italy, Canada, Finland, Spain, 
Japan, Venezuela, Denmark, Norway, Sweden, France. Others provide that 
tariffs should be agreed in the first instance between the designated airlines, 
whether or not in consultation with other airlines operating on the routes, but 
should in all cases have regard to the relevant rates adopted by IATA, or rate 
conferences of the carriers, or should be reached specifically through the rate- 
fixing machinery of IATA. 

31. It is now necessary to say something of the traffic conference machinery 
of IATA which, over the years, has hammered out hundreds of resolutions and 
thousands of fares and rates. 


REGULATIONS OF IATA TRAFFIC CONFERENCES 


32. The machinery of the IATA conferences is set forth in the Provisions for 
the Regulation and Conduct of the Traffic Conferences. 

33. There are three traffic conference areas: 

Trafic Conference No. 1—North and South American Continents and 
islands adjacent; Greenland; Bermuda; West Indies and islands of Carib- 
bean; Hawaiian Islands (including Midway and Palmyra). 

Traffic Conference No. 2.—Europe and islands adjacent; Iceland; Azores: 
Africa and islands adjacent; Ascension Island; that part of Asia lying 
west of and including Iran. 

Traffic Conference No. 38.—Asia and islands adjacent except portion in- 
eluded in Traffic Conference No. 2; East Indies, Australia, New Zealand, 
and islands adjacent; islands of Pacific Ocean except those included in 
Traffic Conference No. 1. 

34. Every Active IATA member operating in the territory of any conference 
has the right of voting in that conference. 

85. Thirty days’ notice must be given before the date fixed for the meeting: 
an agenda must accompany the notice; all members have the right to ask for 
items to be placed on the agenda. 

26. Conferences reach their final agreements through voting, carried out by 
the accredited representatives of each member. Action as to rates and fares 
may be taken only upon the unanimous affirmative vote of the members repre- 
sented at any meeting. Failure to vote of any member present is deemed to 
be an affirmative vote. 

87. This requirement of unanimity is a basic protection for all members, 
large and small, and a guarantee to governments whose airlines are a member 
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of conferences. Protection against actions contrary to its interest is afforded 
to the individual carrier because: 
(i) No matter can be acted upon unless it has been notified to all mem- 
bers 30 days in advance of the meeting ; 
(ii) Every member has the right to be represented at all conference 
meetings ; 
(iii) Any individual conference member can veto a resolution with which 
it disagrees. 

38. There are provisions in the conference regulations for action by mail, 
for procedures to be followed at single and joint conference meetings, for pre- 
siding officers, and for voting and nonvoting membership. The amendment of 
these provisions is in the hands of the executive committee of IATA, which has 
from time to time approved changes to adapt conference machinery to the needs 
of practical experience. 

39. Each of the traffic conferences has standing committees for analysis of 
costs (costs committee), for fares, rates, charges, and scheduled (FRCS com- 
mittee), and for administration of agents (agency committee). These commit- 
tees, members of which are appointed by the conferences from personnel of the 
airlines, meet as required and function in accordance with specific terms of ref- 
erence. Like the conferences, they are convened usually in joint and composite 
session. Their authority is limited to making recommendations in their respec- 
tive fields, except that the agency committee has certain administrative responsi- 
bilities. 

GOVERNMENT CONTROL 

40. At every conference meeting resolutions are adopted, stating when and how 
the agreements are to come into effect. These “effectiveness” resolutions also 
provide machinery to apply in the event of disapproval of a conference resolution 
by a government. 


NATURE OF AGREEMENTS REACHED THROUGH IATA CONFERENCES 


41. The objective is to stabilize fares and rates on international routes. It 
would be impossible to agree on specific figures between all points in the world. 
The number would be without limit. Conference, therefore, handle this problem 
by agreeing on fares and rates between key points and relying on construction 
rules for computing fares and rates with respect to other points. 

42. An IATA construction resolution provides that if there is no specified fare 
or rate, a through fare or rate may be constructed by adding the component sec- 
tional fares. To meet competition, an exception is sometimes made in this rule, 
permitting equalization of the shortest route fare by any fare for a longer route, 
if the mileage of the longer route is not more than 15 percent greater than the 
mileage of the shortest route. 

43. Passenger fares are agreed either as normal (full) fares, or as special 
(discounted) fares. Fares can also be classified as first class (for a superior 
service) or tourist class (for a cheaper service). There are also class B fares, 
which are lower fares applicable to the use of less modern types of aircraft. 

44. Tourist fares were introduced in 1951 for an experimental year and only for 
travel over the North Atlantic. Since then they have been widely introduced and 
are today worldwide. 

45. Cargo rates are agreed as normal (full) rates; quantity rates which are 
discounted rates for heavier or bulkier consignments; class rates which may be 
lower or higher than normal rate for items of a particular kind, such as gold, 
newspapers, or livestock; or specific commodity rates which are lower or higher 
than normal rates for items of a particular kind carried in fairly large quantities 
between specified points. 

46. Before airlines reach agreement, studies are made as to the actual costs 
of operation and other economic data. Conferences also take account of the 
equipment available to carriers, proper return on capital investments, limitations 
of available subsidies to the airlines and such other matters as may affect inter- 
national operations. 

47. The problem of rate agreements on a worldwide basis is delicate and 
complex. Fares and rates have however decreased generally since the end of 
hostilities, although worldwide costs for other commodities and services haye 
greatly increased. Some governments believe that the fares on certain routes 
should be still lower. Other governments think the fares are already too low 
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and that their national carriers cannot maintain efficiency on present levels. 
The equipment which air carriers are presently flying, the number of services 
they are able to offer, the regions in which they are operating, the costs of man- 
power available are all considerations which influence the fare and rate problem 
on a worldwide basis. These factors are neither stable nor predictable; they are 
under continuous pressure and development. Governments supervising the rate 
agreements vary in their degree of appreciation of the inherent difficulties. For 
instance, the recent action of the CAB on North Atlantic and Trans Pacific 
first-class fares resolutions indicate a determination on the part of the CAB to 
insist on certain criteria of rate making with which other governments may not 
agree. So far as IATA is concerned, we have immediately called a meeting of 
the traffic advisory committee to see how best the situation could be handled. 
They have suggested a traffic conference starting on May 29 (instead of the 
customary September), and I have agreed to this. I hope that this swift action 
will lead to a solution satisfactory to all. 


ANCILLARY CONFERENCE ACTIVITIES 


48. Beside fares and rates, conferences deal with the standardization of ancil- 
lary procedures and practices, e. g., interline agreements, uniform traffic docu- 
ments, conditions of carriage, and relations with agents. 

49. Interline agreements.—The purpose of interline agreements is to facilitate 
the movement of passengers, baggage and cargo over the lines of several air 
carriers. Air travel today is universal and journeys frequently stretch over the 
routes of several carriers. Without some intelligent continuation of documents, 
long-haul air travel would be impossible. To achieve simplicity, carriers devel- 
oped the interline traffic agreement which not only governs the relationship of 
the participating airlines, but also provides for the mutual acceptance of tickets 
and air waybills, notification of tariff and schedule information, handling of 
claims, indemnities, payment of air waybills and exchange orders, commissions, 
transfer of baggage and cargo and the interline settlement of accounts between 
the parties to the agreement. 

50. The airlines also developed the interline baggage agreement and the inter- 
line cargo handling agreement which are both supplementary to the interline 
traffic agreement. These agreements deal with the checking of baggage, issuance 
of interline baggage tags and excess baggage tickets, charges for excess value 
and handling of mishandled baggage, and with the use of various cargo docu- 
ments, such as the tracer air waybill, irregularity report, cargo accounting ad- 
vice, transfer manifest, identification tag, restricted articles labels and aircraft 
differentiating labels, as well as the packing, marking, and loading of packages, 
the way in which charges are to be billed and collected, insurance, ¢. 0. 4d, 
charges collect, transfers, embargoes, reroutings, stoppage of the goods en route, 
delivery, billing and settlement, and settlement of cargo claims respectively. 

51. The text of these agreements is embodied in various IATA conference 
resolutions and every IATA member has the right to adhere to these agreements. 
He can ignore them if he likes. Non-IATA airlines can also become parties to 
them if they want to. To date there are 69 IATA members and 50 non-IATA 
members participating in the interline traffic agreement. There are 56 IATA 
members and 28 non-IATA members participating in the interline baggage agree- 
ment and there are 46 IATA members and 20 non-IATA members to the interline 
ecargo-handling agreement. 

52. Uniform documents of carriage.—To facilitate the carriage of passengers 
and cargo on a worldwide basis, uniform tickets and air waybills have been devel- 
oped, together with a uniform exchange order and excess baggage check. Not 
only the form of these documents have been standardized but also the procedures 
which are used by air carriers throughout the world. Uniform documents per- 
mit passengers to purchase their transportation at the point of departure through 
any one of the IATA carriers or their agents, and to use the same ticket through 
the most lengthy and complicated journey over the lines of several carriers if 
necessary. The same is true with respect to the air waybill which enables the 
shipper to send his cargo on one document to the most distant place involving 
transportation over many air carriers’ routes. 

53. Agency regulations.—A great deal of business is done through independent 
agents, some of whom represent as many as 25 carriers. The activities of agents 
are the concern of the carriers as they are responsible for the acts of their 
agents. To protect the public and to safeguard the effectiveness of the IATA 
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rate agreements on the other, conferences found it necessary to regulate the 
activities of the IATA sales agents. Resolutions provide in substance that no 
agent will be employed unless he is listed as an approved IATA agent, that no 
commission will be paid in excess of a specified amount and that the standard 
IATA form agreement will be used. 

54. Administration of the agency program lies partly with the conferences 
agency committees and partly with the IATA branch offices. The conferences 
agency committees convene periodically and deal with applications and reports. 
Local agency investigation boards make recommendations to the conferences 
agency committees as to agency applications in the particular region they serve. 

55. IATA members make agreements with agents by standard IATA forms of 
agreement, one for passenger agents, the other for cargo agents. They contain 
provisions as to the scope of agent’s authority, sales office locations, methods ov 
selling, compliance with carrier’s rates and rules, commissions, remittances, ex- 
penses, advertising and liability. They include clauses as to suspension or 
termination of the agreement by either side at will, the right of the carrier or 
its representative to inspect books, and the overall application of the IATA sales 
agency rules. A passenger sales agent need execute but one passenger agree- 
ment for all its passenger sales office and a cargo sales agent one cargo agreement 
for all its cargo sales offices. An agent handling both kinds of business must 
execute one greement of each type. 

56. Formerly, each IATA member was required to have an agency agreement 
with every agent that sold transportation for it. In May 1952, at Buenos Aires, 
the Conferences embarked upon a radically different arrangement whereby IATA 
executes and sends out two copies of the standard IATA form of agreement to 
each IATA approved agent, who signs and returns one copy. The appropriate 
conference secretary notifies IATA members which agents have returned agree- 
ments so executed. Thereupon each IATA member that wishes to appoint any 
of the IATA approved agents as its own agent does so by sending a simple certifi- 
cate of appointment to the agent, with copy to the conference secretary. Five 


days after the date appearing on the certificate, the agreement is deemed to be 
effective between the agent and the IATA member which sent the certificate to it. 
57. Careful regulation of agents’ standing and procedures is necessary and is 


as much for the benefit of the public as the carrier. Without adequate control, 
agents could indulge in discriminatory practices. Without initial investigation 
and approval, unqualified persons could involve carriers in all sorts of liabilities ; 
they could use the documents of carriers entrusted to them in an unauthorized 
way. Like everything else in IATA, there is no necessary finality about these 
regulations. As the situation and circumstances change and develop other regu- 


lations may be needed; some may go; the job never stands still. 
ENFORCEMENT 


58. To achieve compliance with resolutions once approved by governments, an 
enforcement system has been introduced in IATA. The objectives of enforcement 
are to prevent discriminatory practices in respect to passengers and shippers, 
and to insure that no IATA member should, by breach of an approved and 
effective agreement, take advantage of another airline. 

59. Enforcement is carried out by a special section of IATA called the enforce- 
ment office. The chief enforcement officer is employed by and responsible to the 
director general, as are all staff. He investigates, on instruction from the director 
general or on a complaint by a member, the practices of IATA members. If a 
breach is found, a complaint is submitted to an IATA enforcement commission 
of three members. The chairman is a lawyer and its other members are selected 
from a panel drawn up from the staff of the airlines. Commissions set their own 
procedures but follow, basically, the general proceedings of arbitral tribunals. 
Both parties to the dispute are present. If a commission finds an airline guilty of 
a breach, a reprimand or fine may be imposed on the member, depending on the 
gravity of the offense. Airlines agreed voluntarily to the system of fines, in- 
stead of damages, as it would be difficult to assess actual damages and distribute 
them among the various airlines who may have suffered from unfair competition. 


CONFERENCE AGREEMENTS AND COMPETITION 


60. Members of IATA are in active competition in the international air trans 
port field with each other, with scheduled air carriers who are not members of 
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IATA, with nonscheduled and charter air services, and with surface carriers. 
Regulation within IATA is confined to the stabilization of government-approved 
fares and rates and to the control of certain ancillary elements of airline organi- 
zation which might lead to discriminatory practices. The other essential element 
of commercial airline operation, namely the routes flown and the traflic rights 
granted on those routes, are completely outside the influence or control of IATA 
and remain the prerogative of negotiation between governments. Within that 
broad framework set by government approval of routes and by goverument- 
approved and airline-recommended rates, there is ample scope for competition. 

61. So far as IATA members are concerned, competition is exercised primarily 
through the quality of service, the food, stewarding, passenger handling; and 
such factors as frequency of operation, type and size of equipment used, ex- 
penditure on advertising and promotion. Harmonious cooperation of the inter- 
national airlines in the process of recommending fares does not preclude Cun- 
siderable flexibility in the fare structure, e. g. family fares, creative fares, com- 
modity rates, ete. When an airline believes that justification exists for a change 
in fares, it is free to bring its suggestions to the conferences and on the basis 
of its arguments it may achieve changes in the fare structure (subject to govern- 
ment approval). The success of the worldwide tourist fare testifies to the flexi- 
bility of the ratemaking machinery. Less than 2 years elapsed between the intro- 
duction of tourist services on the key North Atlantic route and its extension to all 
the regions of the world. This speed may be attributed not only to the airlines’ 
desire to serve the traveling public, but to the competitive pressure within the 
industry which makes itseif felt in all ways short of the “uncontrolled competi- 
tion which permits destructive rates having no relation to the cost of operation 
but having the power to provoke subsidy wars among nations.” 

62. An organization like IATA might attempt to exercise influence over an 
industry through a limitation of entry. IATA has no such power and has never 
given any thought to the possibility. Any scheduled airline holding a certificate 
from its government is eligible for membership. Any new airline can inform 
itself of all the fares and procedures before commencing operations. Instead 
of entering world air transport by a costly and self-defeating process of rate 
cutting, it can assure itself of a reasonable share of traffic on the routes it pro- 
poses to operate, subject to the proviso that its quality of service measures up 
to that of the other operators. Each year new airlines enter the field of inter- 
national operations and continue to reap the advantages of membership in IATA 
without any fear that they will be displaced by their larger competitors. 

63. The well-established network of international procedures enables airlines, 
large and small, to reap equal advantages from IATA membership. This fac- 
tor and the fact that every airline has an equal voice in IATA strengthens the 
independence of the small operator and prevents the larger operators from exer- 
cising undue pressure. 

64. Small airlines in IATA know they will not be discriminated against ; they 

know that special efforts will be made to tackle their problems. There are, of 
course, many airlines operating international services who are not members of 
IATA. There are today over 50 of these. These non-IATA airlines may take 
advantage of the worldwide system of procedures developed by IATA by con- 
cluding interline agreements with IATA members. The practice in regard to 
the fares and rates they charge varies. In some parts of the world governments 
oblige them to keep to IATA fares in order to preserve the sound development 
of air transport in that particular region. In other parts, the rates charged are 
oo controlled and the non-IATA airlines compete in all ways with IATA oper- 
ators. 
; 65. Scheduled airlines have to fly by a timetable and go off on the dot even 
if empty. Outside the scheduled market there is a field open to charter opera- 
tions. In that field there is no control on fares, rates, or traffic rights except 
to the extent that it may be imposed by governments. 


COMPETITION WITH SURFACE CARRIERS 


66. In the international field the IATA airlines are faced with competition 
from surface transport by road, rail, and sea. Despite the tremendous growth 
in air transport in the postwar years, international air travel has not in any 
way made significant incursions into surface travel. On the key North Atlantic 
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route for example, the proportion of air passengers to the total has gone up 
slightly between 1948 and 1955. At the same time the total number of passen- 
gers carried by sea has increased by 461,000 while the total number of air passen- 
gers has increased by 439,000. Development of air transport has not been at the 
expense of other forms of transport but has stimulated general interest in travel. 
has largely found its own public, and has induced surface carriers to offer more 
competitive rates and service all to the benefit of the traveling public. 


IATA AGREEMENTS STABILIZE RATES AND SERVICES 


67. The international machinery of fares, rates, and procedures created by 
IATA is the main stabilizing factor in the industry. This machinery enabled 
the airlines to expand in a period of great technical change and to do so on 
very small profit margins and reserve levels which would not be accepted in 
highly competitive commercial ventures. What other industry would have 
ventured on the introduction of tourist services in 1951 with the knowledge 
that its overall profit margin in that year was only $76 million on total revenues 
of $2,119 million? This narrow margin already had in it some element of sub- 
sidy and still had to provide for development cost and interest on capital. The 
introduction of tourist services proved an immense boon to the large number 
of travelers who had never been able to travel before. It expanded the market, 
brought badly needed dollars to Europe, but did not increase financial returns 
to the airlines. The operating margin stood in 1954 at $71 million but this time 
it was on gross revenues of $2,629 million. In those circumstances it is not 
surprising that the industry, as well as governments, believe that irresponsible 
fare cutting could lead to nothing but disaster. It might temporarily bring a 
local advantage on a densely traveled route but it would in a very short time 
prove itself harmful to the stability of the international air transport industry 
and detrimental to the interests of the public. The scheduled airlines have 
worked to build up a sound network of routes designed to service all communi- 
ties. They would not be taking their public responsibility seriously if they con- 
centrated wholly on the profitable routes. It is their obligation to maintain air 
transport as a public service operated in the most economical manner possible. 


IATA DOES NOT ENCOURAGE POOLS AND MERGERS 


68. IATA has nothing to do with pool agreements made between one or more 
airlines. If and when such agreements are made they are entirely outside the 
IATA conferences. IATA has not promoted or assisted any merger between the 
airlines who are its members. There have been 1 or 2 such mergers involving 
IATA carriers, but in for example the case of SAS, the action was conducted 
on a government level and it has national significance. The same is true in 
respect of the AOA-PAA merger. 

69. I conclude this statement by referring to the address delivered by Hon. 
Ross Rizley, Chairman of the United States Civil Aeronautics Board, to the 
IATA general meeting in New York, October 1955. He said: 

“You * * * constitute perhaps one of the world’s most regulated business 
management groups. But it is also a fact that you have reduced the need for 
such governmental supervision to a minimum, by statesmanship of a high order. 
This statesmanship is self-regulation; the ability to sit down around the con- 
ference table and hammer out an agreement that is the best solution to your 
problems. What is more, you arrive at these agreements by unanimous vote. 
* * * Thanks to your insight and breadth of vision, the need for governmental 
intervention is limited to government’s appropriate duties. The public interest 
is more than adequately served by the intensive and dynamic and fair competi- 
tion which obtains within your field and by reason of the cooperative spirit which 
infuses the members of your organization. It is no exaggeration to say that 
the existence and statesmanship of IATA, more than any other single factor, 
saved international air transportation in the postwar period from the disastrous 
rate wars and subsidy wars that would otherwise effectually have thwarted its 
sound development. The best tribute I can pay to the leadership of your organi- 
zation is to say that it has created orderly freedom of the air.” 


77632—57—»t. 1, vol. 230 
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EXHIBIT 1. MEMBERS (ACTIVE AND ASSOCIATE) OF INTERNATIONAL AIR TRANSPORT 
ASSOCIATION BY ORDER OF COUNTRY 


ARGENTINE 
Aerolineas Argentinas 
AUSTRALIA 
Qantas Empire Airways, Ltd. 
Australian National Airways, Pty. 
Trans-Australia Airlines 
BELGIUM 


Societe Anonyme Belge d’Exploita- 
tion de la Navigation Aerienne 
(SABENA) 


BRAZIL 


Empresa de Viacao Aerea Rio Gran- 
dense (VARIG) 
Panair Do Brazil, 8S. A. 
Servicos Aereos Cruzeiro do Sul, 
Limitado 
CANADA 


Trans Canada Airlines, Inc. 
Canadian Pacific Airlines, Ltd. 


CEYLON 
Air Ceylon Limited 
CHILE 
Linea Aerea Nacional (LAN) 
COLOMBIA 


Aerovias Nacionales de Colombia 
(AVIANCO) 
CUBA 


Compania Cubana de Aviacion 
CYPRUS 
Cyprus Airways Ltd. 
CZECHOSLOVAKIA 
Ceskoslovenske Aerolinie, N. P. 
DENMARK, NORWAY, AND SWEDEN 
Scandinavian Airlines System 
EGYPT 
MISAIR, S. A. E. 
FINLAND 


AERO 0/Y 
FRANCE 


Air France 

Aigle Azur (absorbed by UAT) 

Air Algerie 

Compagnie de Transports Aeriens 
Intercontinentaux 

Union Aeromaritime de Transport 
(UAT) 


GERMANY 
Deutsche Lufthansa 
GREECE 
National Greek Airlines (TAE) 
ICELAND 


Flugfelag Islands, H. F. (Iceland 
Airways Ltd.) 


INDIA 
Air India International 
INDONESIA 


Garuda Indonesian Airways, N. V. 


IRAQ 
Iraqi Airways 


IRELAND 
Aer Lingus Teoranta 
ISRAEL 
El Al Israel Airlines, Ltd. 
ITALY 
Aerolinee Italiane Internazionali 
(ALITALIA) 
Linee Aeree Italiane, 8. P. A. 
JAPAN 
Japan Air Lines Co., Ltd. 
LEBANON 


Air Liban 
Middle East Airlines Company, S. A. 


MEXICO 
Guest Aerovias Mexico, S. A. 
MOZAMBIQUE 


Divisao de Exploracao dos Transportes 
Aereos “DETA” 


MALAYA 
Malayan Airways Limited 
NETHERLANDS 

K. L. M. Royal Dutch Airlines 
NEW ZEALAND 


Tasman Empire Airways, Ltd. 
New Zealand National Airways Corp. 
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Exuretr 1, MEMBERS (ACTIVE AND ASSOCIATE) OF INTERNATIONAL AIR TRANSPORT 
* ASSOCIATION BY ORDER OF CoUNTRY—Continued 


PAKISTAN 
Pakistan International Airlines 
PHILIPPINES 
Philippine Air Lines, Inc. 
POLAND 


Polish State Airlines (LOT) 


PORTUGAL 


Transportes Aereos Portugueses, 
S. A. R. L. 


SPAIN 


IBERIA, Compania Mercantil Anonima 
de Lineas Aereas Espanolas 
Aviacion y Comerico, S. A. 


SOUTH AFRICA 

South African Airways 
EAST AFRICA 

East African Airways Corp. 
WEST AFRICA 


West African Airways Corp. 
Divisao de Exploracao dos Transportes 
Aereos “DTA” 


SWITZERLAND 


Swiss Air Transport Co., Ltd. 


UNITED KINGDOM 


British European Airways 
British Overseas Airways Corp. 
Airwork Ltd. 

Hunting-Clan Air Transport, Ltd. 


UNITED STATES 


American Airlines, Inc, 

Braniff Airways, Inc. 

Colonial Airlines, Inc. 

Delta C. & 8. Air Lines, Inc. 
National Airlines, Inc. 

Northwest Airlines, Inc. 

Pan American-Grace Airways, Inc. 
Pan American-World Airways, Inc. 
Trans World Airlines, Inc. 

United Air Lines 

Eastern Airlines, Inc. 

New York Airways, Inc. 


SOUTHERN RHODESIA 
Central African Airways Corp. 
VENEZUELA 
Linea Aeropostal Venezuelana 
VEITNAM 
Air Vietnam 
YUGOSLAVIA 


Jugoslovenski Aero Transport (JAT) 


EXHIBIT 2. List oF COUNTRIES WHICH HAVE MADE REFERENCE TO IATA IN THEIR 
BILATERAL AGREEMENTS 


Austria 
Australia 
Argentina 
Afghanistan 
Belgium 
Brazil 
Burma 
Canada 
Chile 

China 
Czechoslovakia 
Cuba 
Colombia 
Ceylon 
Denmark 
Ecuador 
Egypt 
Ethiopia 


Finland 
France 

Italy 

Iceland 
Israel 

India 

Iran 

Iraq 
Ireland 
Japan 
Jordan 
Lebanon 
Libya 
Luxembourg 
Mexico 
Norway 
New Zealand 
Poland 


Pakistan 
Philippines 
Panama 
Paraguay 
Peru 
Portugal 
South Africa 
Spain 
Sweden 
Switzerland 
Syria 

Sudan 
Thailand 
Uruguay 
United States 
United Kingdom 
Venezuela 
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INTERNATIONAL AIR TRANSPORT ASSOCIATION, 
Montreal, P. Q., Canada, March 19, 1956. 
EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Deak Mr. CELLER: When I had the pleasure of appearing before you last 
Thursday I promised to send you, on your request, certain additional items of 
information. I enclose in the present letter two of the items I promised to send: 

(i) A statement of IATA’s financial position. (Balance sheet for the 
year ending December 1954 and budgetary figures for 1954 and 1955 and 
dues from United States carriers. ) 

(ii) A note about the item called the British disclaimer clause in the IATA 
draft conditions of contract. 

2. May I take this opportunity of thanking you for your courtesy and for 
allowing me to make so full a statement about this little piece of machinery 
called IATA. I am sure you will forgive me for rebutting, with some spirit, 
the suggestion that IATA might be a cartel; and I hope that the 8 or 9 reasons I 
gave will convince you that we are only a piece of machinery controlled from 
start to finish by 55 governments. Moreover, I sought to show that the price of 
our product had gone down from over $1,000 in 1945 to some $380 in 1955; and 
that what we-gave for the latter figure was a far superior article to the earlier 
one. I entirely agree with you that a good deal of this is due to the enormous 
interest taken in international air transport by the public since the war. 

3. I also hope I brought it out that, as the international airlines are only 
making one-third of 1 percent, out of which they have to meet many obligations, 
there could not be anything but sheer public interest in their activities. I also 
brought out the fact that we are chartered under a Canadian act of Parliament 
and that our articles, our actions and everything we do are under the control of 
55 sovereign governments. 

4. The suggestion that anyone could possibly think of it as a cartel came to me, 
I think you will agree, as a shock. But I enjoyed coming before you. I thank 
you for your patience and your courtesy and your good will. 

5. I hope, in a matter of hours, to send further information on lines promised 
last Thursday morning. 

With all kind regards, 


Yours sincerely, 
WILLIAM P. HILpRep, 


Director General. 


Membership dues 1954—United States Carriers 


Active: Active—Continued 

i kl ee $82, 200 BN giitas catia netic roan $12, 300 
UA ..us ico neennen ee 39, 000 eis eee ee) oc. 11, 400 
TE cain dentin Sucmueecabbaeiama ie 20, 300 UIA 4. 3 tdaaateasasanaaki 3, 100 
PRUE Vcc nnninann 18, 800 

Mate noob Anan 8, 100 DIR csLaatosmic’ ecm temneil 218, 700 
Brant....Bisuii bok. 13, 200 | Associate : 

Colosiel..c.uesice UW. 10, 300 I i etka 2, 000 


1 Now applying for active membership. 


FINANCIAL STATEMENTS OF THE ASSOCIATION 


AUDITORS’ REPORT 


MONTREAL, QUEBEC, June 21, 1955. 
INTERNATIONAL AIR TRANSPORT ASSOCIATION, 
Montreal, Quebec. 

We have examined the balance sheet of International Air Transport Associa- 
tion as at December 31, 1954, and the related statements of membership dues and 
expenses and surplus for the year ended on that date and have obtained all the 
information and explanations we have required. Our examination included a 
general review of the accounting procedures and such tests of accounting records 
and other supporting evidence as we considered necessary in the circumstances. 

Advances to the assosiation’s clearing house, London (England) branch, are 
shown on the accompanying balance sheet. The expenses of the clearinghouse 
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are assessable against its members, and its operating statement and balance sheet 
have not been incorporated in the accompanying financial statements. Other in- 
dependent auditors have examined and reported on the balance sheet of the clear- 
ing house, whose accounts were not examined by us. 

The consolidated tariffs project was discontinued in October 1954. During the 
year 1954 we made a review of the accounting procedures of the project and we 
made a test examination of the vouchers. The records of the project were audited 
by the head office aceountant of International Air Transport Association, and we 
approved the audit procedures which he followed. We have been informed that 
audited financial statements covering the winding up of the project will be avail- 
able in August when the lease for the office premises expires ; we will review these 
statements. 

In our opinion the accompanying balance sheet and related statements of mem- 
bership dues and expenses and surplus are properly drawn up so as to exhibit a 
true and correct view of the state of the affairs of the association as at December 
31, 1954, and the results of its operations for the year ended on that date, accord- 
ing to the best of our information and the explanations given to us and as shown 
by the books of the association. 

P. S. Ross & Sons, 
Chartered Accountants. 


Balance sheet as at Dec. 31, 1954 (expressed in United States funds) 


ASSETS 
Cash in banks $692, 153 
Investments in bonds issued or guaranteed by Canada or a Province 
thereof—at cost which was lower than market value at Dec. 31, 1954 
(Par value $550,000 Canadian funds) 
Accounts receivable: 


Accrued interest on bank balances and investments 
Advances for traveling expenses 
Advances to the clearinghouse 
Advances for enforcement office operations 
Staff reserve fund: 
Cash in bank $3, 672 
Investment in bonds issued by Canada—at cost which 
was lower than market value at Dec. 31, 1954 (par 
value $24,000 Canadian funds) 24, 330 


Fixed assets: 
Furniture, office equipment, ete—at cost_____- $121, 378 
Less accumulated depreciation 92, 596 


Residential property—at cost___.._.____------ 17, 135 
Less accumulated depreciation 


43, 874 


1, 859, 462 
LIABILITIES 


Accounts payable and accrued liabilities__._....__._._.._._.....__..____- 50, 740 
Membership dues for 1955 billed in 1954 753, 600 
Suspense account 115, 293 
Reserve for future special studies__............................... 3, 408 
I a scahaees pints eciae adage omnis ene eanionnstigslea 28, 002 
Surplus (statement attached) 908, 419 


1, 859, 462 
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Approved : 
H. J. Gorecki, 
Treasurer. 
Wm. P. HILDRED, 
Director General. 
DOUGLAS OF KIRTLESIDE, 
Chairman, Executive Committee. 


Submitted with our accompanying report dated June 21, 1955. 


P. S. Ross & Sons, 
Chartered Accountants, Montreal, Quebec. 


Statement of membership dues and expenses for the year ended Dec. $1, 1954 
(with comparative figures for 1953) (expressed in United States funds) 


1954 actual 1953 actual | 1954 budget 


MEMBERSHIP DUES 


Active___..... Sikh add 2ddsatinechaeavernchentensbasens $826, 675 $699, 084 
Danette ste on a inadcaincatie a. a 8, 834 8, 667 } $821, 600 


835, 509 707, 751 







































EXPENSES 
Staff: 
Salaries and cost-of-living bonus__-_._.-...-...---------.--- 391, 264 361, 076 379, 000 
Pension arrangements and group insurance----..-..--.--- 13, 908 20, 918 22, 800 
Traveling and incidental expenses.........-.--.--..------ 83, 731 77, 140 85, 000 
Office and general: 
Rent amd Wisietetines.... 3 i268 20 2 he Aes end 38, 300 39, 360 38, 000 
REISS SEG CEDGION.. 5 oo cnivntwacniodnsnenduuanended 28, 253 25, 389 27, 000 
PR eid intitle ads squnknnntenneednwattnalGialeade 28, 427 30, 092 27, 300 
ee oe ne kee eeeee ee ciaeiien 11, 936 13, 325 15, 700 
ID PIII iii ioe ccctnnencensmocceinnose 15, 147 15, 776 14, 800 
BOee Oe G5 lho einin dem nnnsdtndicigsnsne 2, 489 2, 447 2, 400 
"Tamed BOG Bees DUTOMOD,. 0 Fiiiinconecnccanveskenthienginltes 3, 882 3, 813 3, 700 
ne can PE me aE eel 1,944 2, 062 2, 500 
Creneaehiee Gr GROOGD. os Sse Sette. cc cesascceedecdscies 20, 343 22, 229 24, 000 
SET LG iin stip inde cts db tiedsiniieibeshkbentb 7, 125 8, 058 9, 200 
ILE ELLE LEE ALLL LES ELLER LID 2, 644 2, 966 2, 500 
on tn etn ne ee Se eee esarouee 16, 585 12, 910 12, 000 
Miscellaneous: 
Lapel $ret ond) C2 DONSOD.. ........ 20 ne ind ica peitaaeriran seme ngs 16, 351 18, 837 17, 300 
PD iccinknnesctccccinaddéinddnaivdendimasenieananasee 4, 074 4, 107 4, 000 
IE as SS ee RS SES hee 10, 535 6, 7. 6, 800 
696, 938 667, 243 694, 000 
De oenees TOMES | Ce coo  ondsnnenenho ee ehneeeecoaes (35, 404) (23, 632) (19, 000) 
Expenses attributable to standing committees and other head 
office departments—see supporting statement___..........-- 661, 534 643, 611 675, 000 
IE OR iin redwaneavn the Sqcusnaes aden de tebeknae ake 28, 000 28, 000 28, 000 
TUTIOO ONIN a og noe dG hd ew ede Une o cidladebatedentenuesnee 106, 337 68, 553 152, 600 
COREE oak g cnnig on ona eunesienerssnscasetbetenen=tll ee wa-+]---+-20- ee 30, 000 
795, 871 | 740, 164 885, 600 
Less: Amounts charged for head office services: 
To the clearinghouse ____- esi hodkehaeee macnen 7, 500 10, 000 10, 000 
In the collection and administration of agency fees___-___- 12, 000 12, 000 12, 000 
To the consolidated tariffs project-.........-...----------- | 2, 000 | 2, 000 2, 000 
21, 500 | 24, 000 | 24, 000 
774, 371 716, 164 861, 600 
61, 138 | (8, 413) (40, 000) 
Exchange and investment valuation adjustments--._._..-...._- 3, 769 Genes elchadovensss 
Transfer from reserve for special studies iieaahewes ica cana 4, 585 | IL Tiles. 0 aberusis ss ‘ 
Provision for uncollected dues—-current year........---------.|--------------! (3, 800) és 
NN Eee 
8, 354 BE Ra ctencainigs 
Excess of membership dues over expenses_---__-.-...----- 69, 492 | (7, 073) (40, 000) 











Nore.—Parenthesis denotes red figures. 
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Statement of surplus for the year ended Dec. 31, 1954 


Balance at credit, Jan. 1, 1954 $724, 153 
Adjustment of provision for uncollected membership dues to Dec. wae 


Stationery and office supplies on hand, Dec. 31, 1954—previously charged 

to expense as purchased 7, 340 
Entrance fees of members admitted during the year 6, 000 
Enforcement 67, 200 
Excess of agency fees over agency expenses for the year ended Dec. ~— 


Excess of membership dues over expenses for the year ended Dec. 31, 
1954—-statement attached 69, 492 


910, 035 
Deduct: Balance of consolidated tariffs project development expenses_ 1, 616 


Balance at credit, Dec. 31, 1954 


Statement of combined branch office and traffic conference expenses for the year 
ended Dec. 31, 1954 





} 
| | 

la ol a 

Conference 1 | Conference 2| Conference3{| Total 





| 

Staff: | 

Salaries and cost-of-living bonus_-_ ee , 605 $40, 287 

Pension plan and group insurance__ stl 1, 748 , 568 | 

Traveling and incidental expenses___- ee 3, 94: 13, 685 
Office and general: | 

Rent and maintenance______- seigiaeciingh 5, 51! 3, 087 | 

Supplies and expenses----_--- a 3, 934 5, 550 | 

PE, ubicas etcccossecs<s seeks ae 5, 47: 2, 814 | 

Printing - __- =e 3 ,» 234 | , 053 | 

Telegrams and telephones... eS 3, 58 5, 397 

Books and publications____ Late j 102 

Taxes and social insurance ___ Sadi : , 302 

Insurance __----- Abad | 229 | 323 
Organization of meetings. whe ; , aes 8, 895 8, 779 , 208 
Entertainment___..........-- oe f 
Depreciation. : ‘ 5¢ 7 43% | 298 | 
RS eel AOS wl : 598 | 58 | 





23, 840 | 
Allocated as follows: | - 
To head office—for branch office service 2, 00 2, 4, 000 
Balance—assessable as traffic conference | | 
I Ste sar ee Michal le Silas bs aati Ee thanaincintes sntitpenndiniainaiins 85, 36° 028 | 19, 840 | 97, 231 


97, 363 104, 028 23, 840 5, 231 


Note.—Branch office expenses relating to the collection of agency fees are not shown in this statement. 
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Budget for 1956, as compared with budget for 1955 and actual figures for 1954 
(in United States dollars) 








| Actual 1954 | Budget 1955 | Budget 1956 


REVENUES 
Membership dues 
Head office administration charges 
Miscellaneous receipts 


aw 


sBeon ri BBS Bes 
28 


33 


Pension and group insurance 
Traveling expenses 

Office and general: 
Rent and maintenance 
Supplies and expenses 


888 3 
PEERS 


3 
222/282 Zeeeseezess2 £33 


Printing 
Telegrams and telephones 
nis iin ecncnasinendatucehencsamunin 
Taxes and social insurance | 
Brake ner em a ee SE ae ee Pee 
Organization of meetings 
Entertainment 
Depreciation 
Special studies 
Miscellaneous: 
Legal fees and expenses 


EREEESS 
eso Re pom to 


o~ 
NON 


62 sm 00 BE pom 


an 
oes 


= 


S25 /858 BseEsz 





Total 
Contingencies 
I I ik cemtic dnc dccabtsdnayartcassammedacaunndtin | 
Enforcement_..........-. ails wesw aviednd dthwaeatbeglontiewcswee cua 
Exchange and investment valuation adjustments 
Transfer from Reserve for special studies__...........-....---- 





Total 


EXCESS OF DUES OVER EXPENSES 








Appropriation from surplus eal 69, 492 | (158, 500)| (187, 500) 





Note.—Parentheses denote red figure. 
ASSESSMENT OF DUES 


Method of calculation for 1956 as approved by the 11th annual general meeting 


A. Each associate member shall pay $500 ; 

B. Each active member shall pay a fixed base levy of $1,000 and, in addition, 
a variable levy related to the number of revenue ton-kilometers performed by 
such member during the period January 1 to December 31, 1954, in international 
air services, as defined for statistical purposes only* by the executive committee 
and calculated to the nearest $100 according to the following rates per 1,000 


revenue ton-kilometers : 
Per thousand 


On the first 5,000,000 revenue ton-kilometers 

On the next 5,000,000 revenue ton-kilometers 

On the next 15,000,000 revenue ton-kilometers________.__-______-__--___- 

Over 25,000,000 revenue ton-kilometers 

Up to a maximum of $77,300 for the variable levy or $78,300 for the total assess- 
ment. 


1 This definition is applicable oy insofar as statistical purposes and requirements are 
concerned, and has no legal implication or status. 

For statistical purposes only, “International Air Service” shall mean a service by air 
which is performed for the transport of passengers, mail, cargo, or any of them, of which 
the place of departure and any place at which the carrier is entitled to take on or put 
down passengers, mail, or cargo, are situated in more than one State, or are in a State 
other than the State of the reporting carrier. 

“International Air Service” shall include all portions within the boundaries of the 
state of the reporting carrier of flights which are destined to another state, where such 
flights are normally operated without change of aircraft; also where such flights are nor- 
mally operated with change of aircraft when no domestic traffic is carri within the 
state of the reporting carrier. 

“State” for the purposes of this definition means the state, including territory which 
is subject to the sovereignty, suzerainty, protection, or mandate of that state. 





PROD ae RRR mei RE 





1090 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


C. Each member who shall join IATA within the year 1956 shall pay with 
respect to the year 1956 a pro rata share of the assessment computed in accord- 
ance with either (A) or (B) above, whichever is applicable, calculated to the 
nearest $1, with the broken period of a month considered as a full month. 

D. Each member who shall resign from IATA within the year 1956 shall be 
liable for payment of 1956 dues, but shall not be liable to pay more than a pro- 
portionate amount due up to the last day of the month during which the resig- 
nation is effective, and calculated to the nearest $1. 

Example: An active member who performed 30 million revenue ton-kilometers 
during the year 1954 would pay the following assessment : 


BORO 1 iicnsditensmnnmneic ed il asin eG tae Tecan $1, 000 
Variable levy: 

5, 000, 000 revenue ton-kilometers at $0. 737 per 1,000_........_--.. 3, 685 

5, 000, 000 revenue ton-kilometers at .641 per 1,000__----_-_---~~- 3, 205 

15, 000, 000 revenue ton-kilometers at  . 494 per 1,000__---_-------- 7, 410 

5, 000, 000 revenue ton-kilometers at .296 per 1,000__-.---------_ 1, 480 

30, 000, 000 III, in ssccinsndactarsncecintinigsnstenstacleecinsdapinsmceinsiReaaa Neale eile acta 15, 780 

fitittig lines 

Te Ge MORTEEG 1 Cnt eis caine dcces-asnenes een 15, 800 

TOR SI. ied nil ncnninnceds ss cae teecees 16, 800 


Notrs 1.—For complete text of the general mating seoctotion on assessment of dues, 
including procedure in applying for reductions, see p. 106. 

Nore 2.—Any member who has performed more than 212,838,000 revenue ton-kilo- 
meters = internetional services during year 1954 will be subject to the maximum 
assessment. 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
(Airlines) 


WEDNESDAY, MARCH 21, 1956 


Hovse oF REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
346, Old House Office Building, Emanuel Celler (chairman) presiding. 

Present: Representatives Celler (chairman), Rodino Rogers, Quig- 
ley, Keating, and McCulloch. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. 
Harkins, cocounsel. 

The Cuairman. The subcommittee will come to order. Our first 
witness this morning will be Mr. Hardy K. Maclay, who will con- 
tinue his testimony. The Chair wishes to announce that tomorrow 
at 10 o’clock we shall hear from Commissioner Rizley, Chairman of 
the Civil Aeronautics Board, and all the other members of the Board 


who are in Washington. They will be here tomorrow at 10 o’clock. 
Now, we will continue with your statement, Mr. Maclay. 


TESTIMONY OF HARDY K. MACLAY, COUNSEL FOR NORTH 
AMERICAN AIRLINES GROUP 


Mr. Mactay. I was skipping around in my statement. I think I 
was probably on page 9. I have hit things at different spots. 

The CHairman. Go ahead. 

Mr. Mac ay. I have pointed out that the legislative history shows 
that people were intended to get into this industry and there was 
intended to be relative freedom of entry. There has been quite a 
bit of discussion about rates and the possibility of regulating earn- 
ings of carriers in the past few days before the Committee. I would 
like to point out that there is no provision in the Civil Aeronautics 
Act or in the Motor Carrier Act for actually controlling rate of return 
of these kinds of carriers, and that it was intended by Congress that 
there should be relative freedom of entry of operators into this in- 
dustry. The thinking behind that was that enough competition in the 
industry would bring about maximum service and minimum rates to 
the public. And that is the kind of legislation this is. 

So that when we get into the area of discussing regulation of earn- 
ings, I don’t think Congress ever intended that. And you will notice, 
on the basis of experience, that Congress was clearly correct. 

There are two principal areas which have been discussed here which 
show that the way you get reasonable rates here is by competition. 
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Mr. Materz. Let me ask you this. Is it your position that the Civil 
Aeronautics Board should not regulate rates charged by carriers? 

Mr. Mactay. The Civil Aeronautics Board has authority to regu- 
late in a sense the rates for the transportation of passengers and prop- 
erty. That is, the carriers file their tariffs. Then if those rates ap- 
pear to be unreasonable or discriminatory, the Board can suspend 
those, as was said the other dati for 2 periods of 90 days each. During 
a period, they can have a hearing and decide what the reasonable 
rates are. 

_ Mr. Maerz. Isn’t the regulatory mechanism of the Civil Aeronau- 
tics Act essentially similar to the regulatory mechanism under other 
statutes ? 

Mr. Mactay. It issimilar to the Motor Carrier Act. 

Mr. Materz. It is similar to the Natural Gas Act, for example, the 
Interstate Commerce Act. 

‘ a Mactay. That I cannot say. I don’t believe it is quite similar 

o that. 

The Cuarrman. If there is competition in the industry, while it 
may be true that the Civil Aeronautics Board will regulate the rates, it 
is competition, in, of and by itself that would cause the carriers to 
a with each other and therefore bring down rates. 

Mr. Macray. That is exactly right. 

The CaatrMan. With the approval, in the final analysis, of the 
Civil Aeronautics Board. 

Mr. Mactray. It is automatic. It is pretty automatic. Because here 
is what happens. The carriers file their rates. The reason a carrier 
files a new passenger rate or a new freight rate is because his economic 
situation is such that he needs a new rate. 

The Cuatrman. On the other hand, if there is no new carrier enter- 
ing the field, the Civil Aeronautics Board still could reject the rates 
that are filed by the grandfather carriers. They could veto the rates 
filed and demand lower rates be filed. In other words, regulation yA 
plements competition. But Congress intended that there should 
competition. 

Mr. Mactay. Congress, in this legislative history, made it absolutely 
clear that competition was to bring about the benefits that an industry 
normally has under a competitive pricing system. Entry of new opera- 
tors would obviously cause rates to be where they should be from the 
standpoint of maximum service and maximum profit to the carriers. 
Because assuming any normal economic man, when he is running an 
airline, he will put his rates—— 

Mr. Rogers. Don’t you agree that Congress gave to the Civil 
Aeronautics Board jurisdiction and the right to issue certificates of 
convenience and necessity ? 

Mr. Mactay. Yes: we agree to that. 

Mr. Roerrs. All right. Having agreed to that point, then do you 
agree that Congress gave to the Civil Aeronautics Board the authority 
to enter into ratemaking problems? 

Mr. Mactay. Well, the act is clear on what the answer is. That 
is, the Board can issue certificates to carriers, authorizing them to op- 
erate. Then the carriers decide what rates they will charge. They 
put those rates in a tariff, they file them with the Civil Aeronautics 
Board. They automatically become effective, unless the Board sus- 
pends them. And the Board very seldom does suspend them. 
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Mr. Rogers. I am trying to find out what the authority of the Civil 
Aeronautics Board is on ratemaking matters. 

Mr. Mactay. With reference to rates, the Civil Aeronautics Board 
could suspend a rate or not suspend a rate; it conld have a hearing 
to decide what reasonable rates charged to the public would be. But 
in this industry, where you have competing carriers, and you are sup- 
posed to have competing carriers, it was not intended, I do not believe, 
that the Board should generally regulate rate of return—because In 
this industry I think you would get the maximum profit to the carrier, 
the maximum service to the public, as in fact you do in the Motor Car- 
rier Act, by letting competitive forces work. Every carriers would fix 
his rates at a point to make a maximum profit. And you should have 
profits in this industry, good, substantial profits. 

' Mr. Rocers. But in the Interstate Commerce Commission they set a 
definite rate. 

Mr. Mactay. I am referring to the motor-carrier situation in ICC. 
That situation is the same as this one is. This was copied after it. 
Except in the ICC you have 2,600 class 1 motor carriers. Here you 
have 12 grandfather carriers. 

Mr. Rogers. Well, do I understand that your interpretation of 
motor carriers is that after a motor carrier has filed a rate, as, for ex- 
ample, from here to Richmond, Va., that he is authorized to disregard 
that rate and charge less or more? 

Mr. Mactay. Oh, no. I am not saying they disregard their tariffs. 
They file their tariffs and have to abide by them. But if you would 
take the motor-carrier industry and take all of the carriers and look 
at their rate of return, you would find their rate of return varies from 
losses probably to returns of as much as 30 percent. 

But to take this industry, where you have dozens—I mean in the 
motor-carrier situation—of competing carriers, and try to regulate 
the rate of return of those carriers, it would be a very, very difficult, if 
not impossible, job. 

So that I say in this industry, as in the motor-carrier industry, the 
legislative history makes it apparent and it is obvious that it was in- 
tended that carriers should come in and compete and that keeping car- 
riers out was a very limited exercise of Board authority. 

Mr. Rogers. Yes. But didn’t Congress set a standard whereby 
those who wanted to engage in the business would have to make ap- 
plication to the Civil Aeronautics Board? 

_ Mr. Mactay. Thy did, and the standard is very clear—except it is 
impossible to tell exactly what was intended. The standard is the 
public interest. 

Mr. Rogers. And there is no quarrel with that provision of the law. 
_ Mactay. I have a quarrel with the way it has been adminis- 
ered. 

Mr. Rogers. Yes. Now, you have a quarrel with the way it has 
vote administered, because you feel it has tended to promote a mon- 
opoly. 

Mr. Mactay. I think when 164 certificates are asked for and none 
are granted, that is a monopoly for the carriers that have it, because 
no one else got in. 

Mr. Rocers. You say 164. You know the extent to which airlines 
have expanded in the last 10 years. 
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Mr. Mactay. Yes. The expansion does not go to the monopoly 
proposition, because the monopoly I am talking about is a monopoly 
of the carriers that got their certificates from Congress and not from 
the Board, and only those who got them from Congress have gotten 
any extensions. 

Mr. Materz. I would like to ask you these questions. Do I under- 
stand your point to be that the Board should exercise its ratemaking 
authority to a minimum and allow rates to be governed by compe- 
tition ? 

Mr. Mactay. Yes. 

Mr. Materz. Is that your point? 

Mr. Mactay. Yes. 

Mr. Materz. Now, you claim 

Mr. Mactay. Now, only the ratemaking authority should be exer- 
cised to a minimum, because if the Board carries out the intent of 
Congress and lets carriers in, you won’t need very much in the way 
of regulation of rates. Competition will take care of it. And I 
wanted to say two things. 

Mr. Materz. May I ask you this question. You claim that the 
Board has not allowed entry of new carriers. 

Mr. Mactay. Yes. 

Mr. Maerz. Under those circumstances, isn’t it important in the 
public interest that the Board exercise its ratemaking authority to the 
utmost ¢ 

Mr. Mactray. If you are going to assume that the Board is going 
to thwart the intention of Congress on entry, then there would have 
to be a substitute to take care of that situation, and that would be, I 
suppose, controlling rates and earnings. 

The Cuairman. You would not want unlimited competition. 

Mr. Macray. No. But I think that keeping carriers out should be 
far less in extent than it has been in the past. 

The CHarrman. It was stated that the Civil Aeronautics Board has 
been loath to allow new carriers into the field, therefore, they have 
to that extent favored the existing grandfather carriers. If there 
has been any expansion and improvements, it has been in the lines 
that have the grandfather privileges, and that if there had been 
more certificates granted, there would have been more competition, 
probably even more progress made, and lower rates. 

Mr. Mactay. That is right. Now, there are two principal areas 
that you can use to prove the correctness of this thesis. Those are 
the domestic passenger field and the international passenger field. 
Now, domestically, you have had, in spite of the Board’s attempts to 
prevent it, what amounts to actually entry of new operators. That 
is, the nonscheduled carriers, regardless of what the regulations of 
the Board may have meant, in fact operated passenger service. You 
will find today that you have fair and proper rates on the routes 
that the nonscheduled carriers developed. You will also find that 
traffic has increased more on those routes than any other routes op- 
erated by the domestic carriers. 

You will also find that as a result of that competition—and the 
Board today admits it, and I believe the industry does, too—unit costs 
have been reduced, service has been expanded, the number of planes 
has been increased, the number of flights has been increased, the num- 
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ber of passengers has been increased, and the industry was taken off 
subsidy in great part because of the competition of the nonscheduled 
carriers which forced the certificated carriers to adopt their rates. 

The Cuatrman. On the other hand, is it not well to keep in mind 
that there were lean years when carriers had great difficulty in making 
ends meet; you would not have wanied the Civil Aeronautics Board to 
allow a lot of new carriers into the field during those desperate years, 
would you ? 

Mr. Macray. Are you referring to 1946, 1947, and 1948 principally ? 

The CHatrman, Yes. 

Mr. Mactay. Now, actually the story of those years is a very inter- 
esting story. It was not so bad as it has been painted. Those losses— 
I have forgotten the amounts, but I suppose the losses during those 
years were maybe $35 million, or something like that—TWA, one of 
the carriers, elected not to file a mail-rate petition with the Civil 
Aeronautics Board until after a substantial period in which it had 
lost $12 million. Now, under the CAB mail-rate-making procedures, 
if you file an application for a mail rate, you will have a mail rate 
fixed at some later date when the Board completes the proceeding, and 
it will be made retroactive to the day on which you .i!e your appli- 
cation. 

Now, in the case of TWA, possibly facing losses, it did not file an 
application for a mail rate. It waited until it had had substantial 
losses, and then it filed its application. Now, why it waited is some- 
thing of management discretion. Asa matter of fact, they had a strike 
going on during that period, and it could well be that they felt they 
were in a better position to settle the strike if it were not known that 
they had an open rate situation in which all increased costs would be 
considered in fixing the mail rate for the retroactive period. That 
could be one reason. They might have had other reasons. In any 
event, they did not file. 

When they then went to the Board, asking for retroactive mail pay 
going back of the time when they filed the petition, it was denied by 
the Board. That resulted in a $12 million loss. 

Another point on that is this. When you file your petition for a 
mail rate, you create an open-rate situation, so that when your rate 
is fixed maybe 2 years after that, ‘you will get a percent—that is, they 
look at your past expenses and operating situation, and you will get 
mail pay which will cover your lanes and give you a fixed percent re- 
turn on investment. But if you did not file and you realized much 
greater profits, you would be able to keep them. 

So that with TWA, not having filed their petition, if in fact their 
profits had been 25 percent, they could have kept that, because that 
would be a closed-rate situation. They elected not to file. Having 
elected not to file, and having had the chance to earn more than a rea- 
sonable rate, they actually lost money. Then they wanted to get it 
retroactively, and that was denied—because, as it turned out in court, 
the Board actually had no legal authority to give them that money. 

The Cuarrman. But they did lose it, regardless of whether the Gov- 
ernment would make it up or not. 

Mr. Mactay. They lost, but they lost because it was a management 
decision not to file. 

The Cuarmman. Not to file to get the money from the Government 
to make up the loss? 
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Mr. Mactay. Not to file with the Government, and thereby gettin 
the chance of making greater profits in return for not being sure o 
having their 8 percent. 

There were similar losses by Capital Airlines during that same 
period which amounted, I think, to Rs million, plus $2 million which 
was disallowed by the Board for overscheduling, that is, schedulin 
_ many flights, inefficient management. So there is another $7 
million. 

There were 2 or 3 other carriers that had losses during that period 
of a similar nature. 

So a substantial portion of those losses were of the type I have 
mentioned. 

The Cuarrman. But it indicated that business was not good, and 
they would have been ill advised during that period to allow new lines 
to get into the field, would they not? 

Mr. Mactay. Not necessarily. Let us say some carrier came along, 
and he wanted to get into the field. You have to assume that the person 
who comes in and wants to get into the field—and he is not asking for 
mail pay; new applicants do not ask for mail pay—they come in and 
they say, “We are willing to operate without mail pay.” Now, you 
have to assume a normal economic man—if he comes in and asks to 
operate without mail pay, he thinks he is going to make some money. 

ou have to assume that. You cannot assume he is going to come in 
and lose money on purpose. Now, if he comes in and operates, and 
he thinks he is going to make money, and he starts operating, and 
he makes money, there is no reason why his competitors, who are 
already established and have offices, equipment, advertising, cannot 
make money. 

The Cuarrman. If the newcomers come in and lose money, they 
would ask for a subsidy—ask for the Government to make up the loss. 

Mr. Mactay. I doubt it very much. 

The CuarrMan. That is a possibility. There may have been some 
sense in the Civil Aeronautics Board being very cautious in granting 
new licenses during that period. In all justification to the Civil Aero- 
nautics Board I must say that. 

Mr. Mactay. The only argument there is—— 

The CuarrMan. That is an argument—— 

Mr. Macuay. For keeping people out of this industry. 

The Cuatrman. And we cannot therefore bring a blanket indict- 
ment against the Civil Aeronautics Board and blame them for every- 
thing. I think there might have been some justification. 

Mr. Mactay. If there is a justification for having kept new non- 
mail-carrying operators out, it would be the fact that there was sub- 
sidy being paid. Now, you can make an argument on that point. 

Mr. McCutwocn. I wanted to ask a question along the line of the 
chairman’s. If a new company came in, as you put it, without asking 
for mail pay, but in fact lost money, they would not be barred from 
asking for subsidy, would they ? A ; 

Mr. Mactay. Well, you are never barred from asking for anything. 
But they would not get it. They could come in and ask the Civil 
Aeronautics Board. 

Mr. McCutiocu. Why wouldn’t they get it, if they lost money? 

Mr. Mactay. Because they would not have a mail certificate. The 
way the subsidy works is this. There are three types of things you 
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carry by air, under the act—passengers, property, and mail. You can 
have @ passenger certificate, you can have a property certificate, you 
can have a mail certificate. If you have a mail certificate, under sec- 
tion 406, you are entitled to receive, from the Government, in the form 
of what they call mail pay, a total amount which will represent the 
difference between — total operating expenses and your total oper- 
ating revenues to the extent you need it to come out even, plus a re- 
turn on your investment. And that is mail pay. But if you do not 
have a mail certificate, then you have no right to ask the Civil Aero- 
nautics Board for any mail pay whatsoever. 

Mr. McCu.tocu. You never ask for a mail certificate ? 

Mr. Mactay. No. 

Mr. Rocers. You mentioned about 164 applicants. Do you know 
of the 164 applicants how many of them did not ask for mail pay? 

Mr. Mactay. Ido not. But my guess would be that very, very few 
asked for mail pay. 

Mr. Rocers. Let me ask you this: Once a line is established as 
pointed out by the chairman, suppose they start losing, and under sec- 
tion 406, which you recited, they can still make an ap lication, it is up 
to the Civil Aeronautics Board to determine whether or not they 
are entitled to mail pay, is that not true? 

Mr. Mactay. Well, what they would do, assuming ee otten 
their passenger certificate or their property certificate or both of those 
contiflantiin and then they started to ae money, they could file with 


the Board and ask for a mail certificate. But there has been no such 
case, where a mail certificate was granted in the whole history of the 


Board, so far as I know. 

Mr. Rogers. Are you familiar with the thinking of the Board as it 
relates to the small places that various airlines service where the trade 
is not sufficient, and how the Board figures how losses for that service 
should be made up by mail pay ? 

Mr. Mactay. Well, today the industry is pretty much divided be- 
tween the carriers that have profitable patterns, and those are the trunk 
carriers, and those that have unprofitable patterns, those of the local- 
service or feeder carriers. And they are really separate today. There 
are subsidies for those which need it, those of the local carriers, and 
none is being given to the trunk carriers, which don’t need it. 

Mr. Rocers. There is none being given to the trunk carriers. But 
I am wondering if you are familiar with the position taken in the 
Civil Aeronautics Board concerning those who are not able actually 
to make a_ profit. ; 

Mr. Maciay. You mean the local-service carrier? 

Mr. Rocers. Yes. 

Mr. Mactay. Well, the position of the Board, as you know—t!.«. all 
had temporary certificates, and then Congress arranged it so tht the 
Board issued most of those permanent certificates to them, and now 
they are operating on permanent certificates, and their financial con- 
dition is improving substantially, although they are still getting sub- 
sidy and presumably will require subsidy for some time, mainly, I 
think, on account of their equipment. There is no real good, satisfac- 
torv equipment for the local-service carriers. _ i 

Mr. Rocers. Do vou know of any trunklines supplying the local 
service which would like to get out and let you take over? 

77632—57—pt. 1, vol. 2——31 
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Mr. Macray. You mean any trunk carriers who would like to get out 
of certain spots? 

Mr. Rocers. Yes. 

Mr. Mactay. And let us take over those spots ? 

Mr. Rogers. Yes. 

Mr. Mactay. Yell, I haven’t thought of that, but in the last 4 years, 
the Board has permitted the trunk carriers to get out of 42 points 
that the carriers wanted to get rid of. 

Mr. Rogers. You never filed any application to take those points, 
did you? 

Mr. Mactay. Well, now, don’t you think that it would be a little 
unreasonable—— ' 

Mr. Rogers. I asked you a question. North American never filed 
any application to take those points. 

Mr. Macray. We did this. We filed an application in which we 
named 21 points, and we said such other points as the Board sees fit 
to give us, we would take. 

Mr. Rogers. Yes. But those 21 points were the principal cities, 
were they not, like New York, Chicago 4 

Mr. Mactay. They were 21 large cities. But we felt this way about 
it. If you cannot get a certificate where your services are needed, I 
don’t see how you would be granted one where it is not. 

Mr. Rogers. Didn’t those who started the airline business in the 
earlier days take those ? 

Mr. Mactay. Only with subsidy. 

Mr. Rogers. With subsidy. 

Mr. Mactay. Yes. We don’t want subsidy. 

Mr. Rocers. They took them and explored the field; did they not? 

Mr. Mactay. Well, if you are going back to the beginnings of the 
industry, yes. And very early in the history of the industry, the indus- 
try managed to get mail contracts from the Post Office which enabled 
them to operate scheduled service. And you will find that the only 
scheduled service between any points offered in 1938, when this act 
_ passed, were carriers who were getting subsidy from the United 

tates. 

Mr. Rocers. Of course the whole industry was established by sub- 
sidy to begin with. 

Mr. Mactay. The scheduled industry. 

Mr. Rogers. So you take the position that the scheduled industry, 
having been established by subsidy, and having worked up a good 
business, at least in 21 points that you filed an application for—you 
feel that the Civil Aeronautics Board should grant you permission 
to go in and offer competition to those people. 

Mr. Mactay. Well, the result of actual competition between most 
of those points—that is, some of those points—where there has been 
actual competition of the kind I am speaking of, you have your $99 
transcontinental rate, your $80 transcontinental rate, 3.2 cents per 
passenger-mile. You have those rates where we operate. But you 
don’t have them anyplace else. 

Mr. Rocers. You don’t have them any other place? 

Mr. Mactay. No. In fact, you have a ridiculous rate situation. It 
costs you considerably more to go from New York to Albuquerque than 
: — yg New York to Los Angeles, although there is a 600-mile 

ifferential. 
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Mr. Rocers. We out in the West have been used to that all our lives. 
You can ship things cheaper to Los Angeles than to Denver, Colo., on 


the railroad. 
Mr. Mactay. You have that Rocky Mountain rate problem out there 


that is very difficult. 
Mr. Rogers. Isn’t that exactly the same as the reason you do not go 


into Denver ? 
Mr. Mactay. No. We have applied for Denver. We would like to 


go into Denver. 

Mr. Rocers.You applied for Denver on a certificated schedule. 

Mr. Mactay. Yes. 

Mr. Rogers. As a certificated carrier. But you do not supply to Den- 
ver a nonschedule operation ; do you / 

Mr. Macray. No. And there are many other cities that we do not 
supply it to, because we do not have enough airplanes to supply it 
everywhere, and we are in so much trouble for supplying it where 
we do, we can hardly be criticized for not giving service to additional 

oints. 

: Mr. Rogers. It is not a question of criticism. I am just asking you 
why you do not do it. 

Mr. Mactay. Well, we serve Detroit, and I think Denver is at least 
as good as Detroit. Denver is one of the top cities. I don’t know 
what number it is in the first 50 cities, but it is a top city. We would 
love to serve Denver. 

Mr. Rogers. I understand it is about fourth. 

Mr. Mactay. I understand it is one of the finest cities in the United 
States. So it is not because it is not a good city we are not serving it. 

Mr. Rogers. There would be nothing to keep you from having a 
nonschedule operation there now, 1 of the 10 a month you are given. 

Mr. Mactay. Well, there is nothing to stop us doing it—and that 
is true of other cities. Except we don’t have enough airplanes. 

Mr. Rocsrs. Well, is it that you do not have enough airplanes, or 
you do not feel it is a profitable operation ? 

Mr. Mactay. It would be profitable, believe me. We would love 
to serve Denver. If it is the fourth city in the United States, maybe 
7 have made a mistake. I am sure we would make money out of 

enver. 

The Cuarrman. Go ahead with your statement. We hope to con- 
clude your testimony this morning. Would you care to run through 
the statements and give us the epitome of it, and then we can ask you 
questions ? 

Mr. Macray. I point out next that the Board had certain certificate 
cases in which it made it very clear that it was impossible to get a 
certificate from the Board unless you had actual operating experience. 

Standard Airlines and Viking Airlines were two of the carriers 
who in 1945 and 1946 started this aircoach operation and it was 
their objective to secure a certificate. They put about a quarter of a 
million dollars into maintenance facilities and they planned on get- 
ting a certificate from the Board. 

Effective June 10, 1947, the Board issued new regulations which 
affected these carriers, and every carrier was required to apply under 
the new regulations for a new form of operating authority which was 
a letter of registration. 
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These carriers filed their applications around the middle or latter 
part of 1947. Standard filed its application on August 8, 1947. 

In January and February 1948 the Board issued its opinions in the 
Boston-New York-Atlanta-New Orleans case and in the Middle-Atlan- 
tic area case, in which it denied applications of Atlantic Airlines, a 
nonoperating applicant. Atlantic proposed to operate Washington- 
Newark-Pittsburgh-Atlanta, via many intermediate points and to 
blanket the area between Washington and New Orleans. 

Now, this application—Atlantic Airlines proposed to have a coordi- 
nated air-surface transportation system at 3.5 cents per passenger-mile. 
And the average length of its passenger flight was 200 miles. The 
nonscheduled industry has been criticized for having long hauls. In 
this case the carrier was seeking short-haul operations. The company 
had top executive personnel, very experienced people who obviously 
knew what they were Soe oe were willing to back their opera- 
tion at that time with $5 million, which in those days was a substantial 
amount of money in the air-transport industry, use an airplane 
only cost $75,000 or $80,000—and shortly they will be costing about $5 
million. 

That application was turned down. And the Board made it very 
clear in that case that it was impossible for a nonoperating company 
to secure operating authority in competition with any trunk carrier, 
regardless of the sien or what the carrier proposed. 

They did not ask any mail pay. The prosecution of their certifi- 
cate application cost them in the neighborhood of over $200,000, their 
president testified. 

Standard Airlines and Viking Airlines and others continued furnish- 
ing air coach service on a route-type basis. The service was furnished 
profitably. It continued to be in public demand and no similar service 
was being furnished by the grandfather carriers. 

On March 11, 1948, the Board granted Standard Airlines’ applica- 
tion for its new-type operating authority as a nonscheduled carrier 
and issued it a letter of registration under the new regulation. 

On May 20, 1948, just 2 months after receiving its new operating 
authority, the Board instituted a proceeding to revoke Standard Air- 
lines’ operating authority for flying too frequently, under the Board’s 
regulation. 

On July 28, 1948, Standard and Viking and Airline Transport Car- 
riers—and these were the principal coach carriers at the time—relyin 
on their actual operating experience in furnishing profitable air-coac 
service over a period of 214 years, filed applications for certificates of 
public convenience and necessity or in the alternative for an exemption 
order and a memorandum in support thereof to perform scheduled air- 
coach service. These carriers applied at the same time for a tempo- 
rary exemption which would permit them to operate regular coach 
service, pending action on their certificate or exemption application; 
the plan adopted by the Board in the previous year in handling a simi- 
lar problem with respect to the freight carriers. 

As a matter of fact, with respect to violations of Board regulations, 
the freicht carriers in the previous year were granted the right to 
operate between the points by exemption, granted the right to operate 
bet ween the points they had been serving, more than they were author- 
ized to serve them under the prior regulation. That is, they were 
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given a new exemption, which gave them the right to operate scheduled 
service between the points where they had been violating the regulation 
previously. 

In the application particularly of Standard Airlines for scheduled 
operating eae by way of exemption, to get experience, to get a 
certificate, it specifically alleged that it had discovered this new mar 
ket, air coach; that it felt that it would be of great benefit to the in- 
dustry, and it said: 

We want to operate to get experience, actual operating experience, to be used 
as proof in a certificate case. We have on file an application for a certificate. 
Now, let us operate on a basis where we can prove the feasibility of air-coach 
service. 

As a matter of fact, at the time that Standard filed that applica- 
tion, the Board, we find now, knew that it was impossible for Stand- 
ard or any of the carriers to operate unless they did operate on a 
scheduled basis; that it was economically impossible to operate un- 
der the existing Board regulations on a nonscheduled basis. This 
was the Goodkind Memorandum, which specifically showed that the 
Board knew this. 

On October 13, 1948, less than a month after a date of that memo- 
randum, the Goodkind Memorandum, the Board, with full knowledge 
that operations conducted in strict accordance with its irregular re- 
quirements were wholly impossible, issued its decision, denying ap- 
plications of Standard, Viking, and ATC for temporary exemption 
authority to operate on a regular route trip basis. 

Mr. McCutiocn. Was that on the ground that they did not come 
in with clean hands? 

Mr. Mactay. No; they did not use that at that time. They simply 
said that— 

You do not make the necessary showing under section 416 of undue burden, 
by coming in and showing it is impossible for you to operate under existing 
regulations. 

It boils down to this: We were operating under the irregular regu- 
lations. We asked the Board to authorize us to operate scheduled 
air-coach service to get experience to put into our certificate cases 
by way of proof. The Board said: 


You don’t make a sufficient showing to get that—your application is denied. 


ae: just denied it under section 416, but they did not use clean 
ands. 

Mr. Maerz. Why didn’t Standard, if they thought these regula- 
tions were so oppressive, seek an injunction in the court to restrain 
their enforcement ? 

Mr. Mactay. Well, legally, you could not possibly have gotten an 
injunction. It would be absolutely impossible. Because there was 
one situation where ultimately a carrier did do that. But there were 
peculiar facts there that enabled them to do it. There were pending 
cases involving regulations and, while these cases were pending, the 
Board passed a new regulation which specifically cut down the fre- 
quency of carriers from an indefinite irregular amount to a specific 
number of flights of 3 between major cities and 8 between other cities. 
Now, they did manage—I cannot say they actually got an injunction— 
they did get a temporary one, postponing the etlectiveness of those 
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regulations pending further action of the court. The case never was 
actually concluded. That is, it wound up in this situation—well, 
actually, I will have to give you the facts. : 

Mr. Materz. May I interrupt with this further question. I think 
you have testified before that it was impossible for North American 
to operate under the regulations of the CAB—impossible as well for 
other irregular carriers to operate under those regulations. And you 
indicated to the committee that this was part of a plan. You referred 
to the Goodkind Memorandum. Now, my question is this: Why, un- 
der those circumstances, did not North American and the other car- 
riers, the other irregular carriers, seek to enjoin those regulations on 
the basis that they did not comport with due process ? 

Mr. Mactay. Well, generally speaking, the answer is this. Ordi- 
narily you cannot get judicial review of a fégulation. You can get 
judicial review under the Civil Aeronautics Act 

Mr. Materz. Can’t you get judicial review on the basis that the 
regulation is arbitrary and capricious? 

Mr. Mactay. I would say that it was impossible to get judicial re- 
view at the time of that regulation. Now, it is a long legal story. I 
would be glad to go into it. I will give you the details on it if you like. 

The story is that a regulation was passed in a rulemaking proceed- 
ing. In that rulemaking proceeding, everyone except the certificated 
carriers, of course, asked for an adjudicatory hearing, where they could 
put in evidence. The Department of Justice, for example, filed plead- 
ings in that case, and they said that the Board was limiting the operat- 
ing authority of these carriers by these regulations. They wrote the 
Board a memorandum on the antitrust laws and they told the Board 
that the Board was acting contrary to the intent of the antitrust laws, 
and they opposed these regulations just as hard as they could. We 
opposed them.as hard as we could. We relied on the Administrative 
Procedure Act and also on provisions of the Civil Aeronautics Act, 
saying we had the right to put in evidence. 

However, they went ahead with the regulations and they were 
adopted. 

Now, the normal way to get judicial review of that sort of a situa- 
tion is to get it when an order is entered enforcing those regulations 
against you. That was the normal way to get judicial review. 

Now, at that time IT would have said, any attorney would have said, 
you could not get judicial review of those regulations. It happens 
there have been 2 cases since then, 1 involving the CAB. The one 
involving CAB concerned the regulation they call the 3-and-8 rule, 
which was taken up for court review upon its adoption and prior 
to its being enforced against the carrier. It finally went to the district 
court, having been dismissed by the court of appeals as not being a 
reviewable order. Judge Bastian, I believe, had the case. He decided 
that if the regulation in fact affected the operating license of carriers 
in such a way as to constitute a reduction in their license or an amend- 
out to their license, then they would be entitled to an adjudicatory 

earing. 

That order was then taken to the court of appeals. In the court of 
appeals, the three judges split. They went three different ways. The 
three judges then petitioned the Supreme Court on the question as 
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to what they should do with this case. The Supreme Court denied the 
certificate; sent it back to the court of appeals, with instructions for 
the entire court to decide the case en blanc, but the three judges then 
got together and agreed. And what they agreed to was that if in 
fact what had been done by this regulation in the rulemaking pro- 
ceeding constituted an amendment to a license, then the carriers would 
be entitled to a hearing on the regulations. 

So the court of appeals remanded it to the district court and told the 
district court to give the carriers a hearing on the question of whether 
the regulation had in fact reduced or amended the operating licenses. 
Now, that is the question with respect to other regulations later 
adopted by the Board which we have raised in the presently pending 
North American enforcement case. We say that another later regula- 
tion reduced our operating license, and we attack it on the basis of 
that case. 

But in answer to your question, I would say no one would have 
advised taking the regulation to the court at the time that this was 
adonted. 

The Crarrman. Turn to page 22, Mr. Maclay. You refer in the 
— of that page to a statement by Commissioner Adams in a dis- 
sent : 


The sentence reads well, but a careful search of the record fails to reveal a 
single instance in the Board’s history since the enactment of the Civil Aeronautics 
Act of 1938, where this Board has ordered a certificated carrier to meet a demon- 
strated public need for service such as exists in the New York-Miami market. 


Comment on that, please. 
Mr. Mactay. Well, in that case, there were applications filed b 


nonscheduled carriers for service between New York and Miami. 
There was also an application filed by Eastern Airlines to furnish 
service between those points. Did I say Miami? Well, that actually 
was an enforcement case—American Air Transport and Flight School 
I believe is the case. And Mr. Adams was simply pointing out that 
where the Board takes the position in a case that it will deny an appli- 
cation for a certificate by a noncertificated carrier, and as grounds for 
denying it says that if there is inadequate service between these points, 
we have the authority to compel existing carriers to give adequate serv- 
ice there—he was simply pointing out that the Board has never in 
fact asked any certificated carrier to give adequate service or increase 
its service between any two points. So that it was improper really to 
rely on that ground in denying the application of a new carrier. 

The Cuarrman. Now, further down you say: 

The Department of Justice had accurately appraised the situation when it 
stated: “The certificated carriers, finding that the business developed by the 
irregular carriers has become profitable and substantial, are now endeavoring to 
divert this business to themselves and to exclude the irregular carriers from the 
traffic thus developed.” 

Where is that statement taken from ? 

Mr. Mactay. There are two documents of the Department of Justice 
which I want to submit for the record. One I think I have already 
submitted. It is Views of the Department of Justice, In the Matter 
of Proposed Rule Making ing for Revision of Section 292.1, 
Economic Regulations, Amendment and Partial Repeal of Irregular 
Air Carrier Exemption. 
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_The Coste, How did the Department of Justice get into the 
picture 

Mr. Mactay. Well, these new regulations that the Board was put- 
ting into effect—and this was back in December 1949, I believe—were 
designed to cut down and limit and restrict the nonscheduled opera- 
err, And the Department of Justice filed comments on the proposed 
regulation. 

The Cuarrman. Did the Department of Justice do it voluntarily or 
were they asked to do it ? 

Mr. Mactay. So far as I know, they did it voluntarily—although it 
my very well be that the industry asked them their opinion. 

‘he Cuarrman. One of the objectives of our general inquiry is to 
see what relation there is between the Department of Justice and the 
regulated industries, antitrustwise. 

Mr. Mactay. Yes. 

The Cuarrman. And this is a case where the Department apparently 
intervened. 

Mr. Macray. Well, the Department of Justice took a great interest 
in the proceedings in which these regulations were adopted cutting 
down on this industry. And they took the position, the same one I am 
taking, that these regulations were designed to make it impossible 
for these carriers to operate. 

The Cuarrman. What was the effect of the Department of Justice’s 
opinion on the Civil Aeronautics Board ? 

Mr. Macuay. Nothing. They went right ahead with it. Now, the 
other one I wanted to introduce is Supplementary Comments of the 
Department of Justice, and the title of this document is “The Board 
Should Enforce the Policy of the Antitrust Laws.” And it is a very 
brief memorandum on the antitrust laws as they pertain to actions 
of the Civil Aeronautics Board. 

The CuarrMan. Can you epitomize that. 

Mr. Mactay. Well, T will read you the headings. “The Antitrust 
Laws Apply to Regulated Industries” is the thesis of the thing. 

The one This is a statement from the Department of 
Justice 

Mr. Mactay. Yes, this is signed by Mr. Bergson. 

The Cuarrman. What isthe date on it ? 

Mr. Mactay. Oddly enough, there is no date on it. But it was Feb- 
ruary 1949. 

The Cuarrman. What was the name of the gentleman that you 
mentioned ? 

Mr. Mactay. This was Herbert A. Bergson, Assistant Attorney 
General, and he was in charge of antitrust. There are several other 
signatures. : 

Mr. McCutiocn. Was this filed with the Civil Aeronautics Board ! 

Mr. Mactay. Yes, sir. 

The CuarrMan. Just give us the gist of it. 

Mr. Mactray. Well, it took the position that in spite of the fact that 
this is a regulated industry, and that the Civil Aeronautics Board has 
under the statute very broad authority in the eee that nonethe- 
less, in carrying out their functions under the Civil Aeronautics Act, 
they should be guided by ordinary antitrust thinking in carrying out 
these functions. 
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Now, the Board has authority, as you know, under a section of the 
act, to approve any sort of agreements between carriers, and it has 
other very broad authority. And even though they may be clearly 
violative of the antitrust laws, they have the power to immunize the 
parties by approving such agreements. The position of the Depart- 
ment of Justice here is that they should be guided in great part in 
acting in all of their functions by antitrust thinking, and that they 
should not do things which restrain trade and go contrary to our ordi- 
nary concepts of free enterprise. 

CuatrMAan. What was the occasion of the submission of that 
memorandum ¢ 

Mr. Mactay,. The occasion was that in this regulation, the Board 
proposed to revoke all of the operating authority of the existing non- 
scheduled carriers and to require them to file for new operating au- 
thority. And they imposed additional restrictions on the carriers 
under the new operating authority. For example, they revoked an ex- 
emption from section 412 of the act—and this one also recommended 
the adoption of a regulation which would make it unlawful for the ir- 
regular carriers, several of them, to operate through the same ticket 
agent. That is, the carriers had een the practice, and it had become 


universally established in the industry, for the irregular carriers oper- 
ating between any two points, all to use the same ticket agent, so that 
the ticket agent could offer to the public a flight on any day by putting 
you on a different one of these carriers that it represented. Now, 
this made that unlawful. 

Well, now, it was known at this time, as the Goodkind Memorandum 


showed us much later and we all knew in the industry and as the 
Board knew, that it was impossible to operate unless you could oper- 
ate regularly in one way or another. Either you operated regularly 
by your one airline operating every day, or you got the benefit of 
operating regularly by several carriers operating irregularly, but oper- 
ating through a ticket agent which represented all of them and made 
is ible in that way to offer the public the regular service. 
his proposed regulation made the latter practice illegal. 

That is one of the things that regulation did. And it is one of the 
things that the Attorney General commented on. 

The CuarrmMan. And no action was taken by the Civil Aeronautics 
Board with reference to that memorandum as far as you know. 

Mr. Mac ay. No, it took no action on it. It went right ahead with 
its proceeding. And in addition, the Department said that there 
should be an adjudicatory bearing in which there would be a real de- 
termination as to the economic merits of the situation. Everybody 
else asked for a hearing, except the certificated carriers. They op- 
pout the hearing and said it was legal not to have a hearing, and the 

oard denied the hearing. 

The Cuarrman. In oa words, the minute the Civil Aeronautics 
Board immunizes, nothing can be done. 

Mr. Mactay. That is correct, I believe, as a legal matter. 

Mr. Matetz. Are you familiar, Mr. Maclay, with the Texas Eastern 
donee of the court of appeals handed down, I think, about 2 weeks 
ago 

oor. Mactay. I am sorry—I am not. 
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Mr. Materz. That decision, as I understand it, holds that where a 
regulatory agency grants a certificate of public convenience and neces- 
sity, it must take into consideration antitrust principles in the event 
one of the intervenors raises that question. 

Mr. Mactay. I am not familiar with that. 

Mr. Maerz. And the case was remanded to the Federal Power 
Commission by the court of appeals on the grounds that the Federal 
Power Commission had not taken antitrust principles into account. 

The CHatrmMan. Would you comment on that so-called Goodkind 
Memorandum, and particularly on your statement on page 23, where 
you state as follows: 

The memorandum states: “Once a carrier is involved in route operations, it 
is encroaching on the field which the act is believed to have reserved to certifi- 
cated carriers * * * ” 

Mr. Mactay. When the Act was passed in 1938, you had two kinds 
of carriers operating. You had the scheduled carriers and the so- 
called fixed-base operators or nonscheduled carriers. And actually 
there were, I imagine, hundreds of these so-called fixed-base or non- 
scheduled carriers. And they were the kind of people who would fly 
you sightseeing and would take you to any city you wanted to go, but 
not on a scheduled basis. The reason for that was that air transpor- 
tation at the time was an unprofitable business. You couldn’t make 
any money really with an airplane in those days without subsidy. So 
the scheduled carriers had the subsidy. 

The Cuarrman. What was the date of the Goodkind Memorandum? 

Mr. Mactay. The Goodkind Memorandum is September 16, 1948. 
By this regulation I will refer to in a minute was adopted by the Board 
in 1938 when the act was passed. The act gave grandfather certificates 
to the 18 scheduled carriers. It did not take care of all of these fixed- 
base operators or nonscheduled carriers. But these nonscheduled car- 
riers were engaged in what is known as air transportation, defined so 
under the act. 

So the minute the act was passed, all of those nonschedueld car- 
riers’ operations became illegal, because they did not have certificates. 
So one of the first things the Board did was sit down and draw up 
a regulation of two paragraphs which simply said that any carrier 
who operates solely nonscheduled is exempt from the necessity of hav- 
ing a certificate and exempt from all other economic regulation, with 
minor exceptions. That is the original regulation. 

Now, 1945 came along, the war was over, we had this coincidence of 
events—aircraft, personnel, experience, need for air transportation, 
and the ability to operate aircraft profitably and that is the first time 
it ever happened in the industry. 

So with this economic void, the certificated carriers being unable to 
fill the demand, these nonscheduled carriers moved in. When they 
started, they did not have any idea of regulation. I am sure most 
of them never saw the regulation. They got airplanes and operated. 
There was so much demand, they just operated. They developed the 
air coach business. They also developed the airfreight business. They 
started on the west coast carrying passengers and when they got to 
the east coast, they went to the garment center in New York and car- 
ried the garments back. They carried shrimp. They carried all kinds 
ofthings. Sothey built up quite an industry. 
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Well, by the time the Goodkind Memorandum came out in Septem- 
ber 1948, there was quite an industry built up. But obviously the 
carriers were operating more frequently than this regulation intended. 

The Cuarrman. Who was Mr. Goodkind ? 

Mr. Mactay. He was at that time the Acting Chief of the Bureau 
of Economic Relations of the Civil Aeronautics Board. 

The Cuairman. Is hestill with the Board? 

Mr. Macray. No. He was with the State Department and now I 
understand he is with a law firm. 

The Cuatrman. All right. 

Mr. Mactay. The Goodkind memorandum, then, was written about 
September 16, 1948, and that is the date it bears. It points out what 
the industry knew by that time—that it was impossible to operate 
these aircraft the way they were being operated under the irregular 
regulation—but by that time, this industry had developed and you 
had an air coach industry, and these people were carrying people, and 
it was a very substantial industry. 

But this memorandum took the position that in spite of that, and 
with full knowledge that it was impossible to operate, that regulations 
should be adopted the only effect of which would be to put these peo- 
ple out of business. And the memorandum is very frank in the way 
it refers to it. 

AsI point out on this page, that memorandum recommended a plan 
to the Board under which all nonscheduled air coach operators would 
be eliminated and put out of business. And there can be no doubt of 
that. And that is pence what the Board undertook to do on that 
recommendation. They adopted the regulations that were recom- 
mended by that memorandum. As a matter of fact—the memoran- 
dum is dated September 16. On December 10, 1948, the same year, the 
Board issued a new regulation, without any hearing of any kind, and 
without even a rulemaking proceeding, which they called an interpre- 
tation, and they set up patterns of flights. And these patterns of 
flights—the maximum you could fly under those would be 414 or 5 
flights a month. And it prohibited the use of common ticket agencies. 
This was without even a rulemaking hearing. They just issued it. 

The Coamman. There were no hearings at all ? 

Mr. Mactay. No—they issued it. It was effective the day it was 
issued, and it was called an interpretation. 

Furthermore, it said, in a little introductory paragraph, the purpose 
of this is to ae and help the nonscheduled air carrier industry com- 
ply with the regulation. 

The CuHarrman. It was the kiss of death; wasn’t it ? 

Mr. Mactay. It was the kiss of death, exactly. That was only the 
first one. There were further ones when that one was not completely 
effective. It came out with further regulations on December 1949, 1 
year later, which carried out further the recommendations of the 
Goodkind memorandum. 

Mr. Matrerz. I don’t quite understand that statement you make on 
page 10 of your prepared statement, the last paragraph : 

Effective June 10, 1947, the Board issued new regulations under which the ir- 
regular cargo carriers, in recognition of the fact by the Board, that they could 
not survive economically unless some sort of route-type operation were author 


ized, were permitted by temporary exemption to operate regularly, a route 
type operation pending Board action on certificate applications. 
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Mr. Mactay. Here is what happened. Prior to that date of June 
10, 1947, all the carriers, both freight and passenger, nonscheduled 
carriers, were operating under the same regulation, which was sub- 
stantially identical to the original 1938 regulations, which simply 
said that any operator who operates solely nonscheduled is exempt 
from the necessity of having a certificate. 

So everyone who operated nonscheduled could operate. He needed 
no further authority. He needed nothing from the Board. He just 
operated. He didn’t even have a piece of paper. Now, this regula- 
tion, when this was adopted, they split the industry into two parts. 
There was the freight, people who were freight carriers, and the 
people who were passenger carriers, both nonscheduled carriers. How- 
ever, with respect to freight, the Board adopted a regulation under 
which they were no longer required to operate irregularly—they 
could operate a scheduled service. And what the Board did was to 
say to these carriers “If you come in and show that you have operated 
more than an irregular basis under the old regulation between cer- 
tain points, you will be exempt. So that now you can operate regu- 
— between those points until we pass on your certificate case.’ 

ow, this goes to one further point. 

We have been charged with violations. Well, the freight carriers 
were given their authority on the basis of their violations. If they 
had not violated. they could not get this authority. 

And four certificates were ultimately granted to freight operators. 

Mr. Matetz. You state on page 26 as follows: 

By May 1951, the Board had acted in enforcement cases or in applications for 
operating authority under the Goodkind recommended regulations, to disap- 
prove irregular carriers accounting for 90 percent of the industry’s operations. 

Do you mean to imply that the irregular carriers were engaged in 
90 percent of the entire airplane industry ? 

Mr. Mactay. No—90 percent of the operations of the irregular in- 
dustry, of the irregular carriers. This was to show principally that 
carrying out this plan inevitably resulted in eliminating the whole 
industry. It required them to apply for new operating authority in 
a very pro forma proceeding. You simply file it. If they granted it, 
of course you were in fine shape. If they denied it, then you were 
given a hearing. Well, at this time, 90 percent of them had been 
denied initially. 

Mr. Materz. What did these irregular carriers do—demand hear- 
ings and go into court ? : 

Mr. Mactay. They all demanded hearings. And under this regu- 
lation, they could get the hearing before they could actually be put 
out of business, even though they were denied their new operating 
authority. 

Mr. Maerz. They continued operations while they were having 
a hearing. 

Mr. Mactay. That is true. 

Mr. Materz. And when the decision was adverse, in the CAB, they 
went to court; is that it ? 

Mr. Mactay. Yes. 

Mr. Maerz. That is where the situation remains today? 

Mr. Mactay. Well, now, you say they went to court. Some went 


to court. And then some were later folded into this 5132 case, in 
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which they have now been given a hearing. A great many of them 
are in there. I think 49 were left, and 49 are in that case. So those 
49 now have become supplemental carriers. The only one who has 
not been granted that aa is the North American group, and 
they have been excluded from the authority of that, because they op- 
erated frequently. 

And incidentaily, with respect to the supplemental carrier la- 
tion, the 10-flight-a-month regulation which has been referred to, 
docket 5132, and which has been referred to as expanding operating 
authority, the other large air-coach operator, Sky-Coach, other than 
North American, has now practically discontinued its coach opera- 
tions, I found out the other day, because they find it impossible to 
eo under that regulation. So North American is the only one 
left. 

Mr. Maerz. Mr. Gewirtz, of ATA, testified previously before this 
committee, and I quote from page 2558, Hearings in Current Antitrust 
Problems: 

You have the nonscheds operating DC-3’s that they picked up for almost noth- 
ing. They had no obligations at that time. And they were able to charge little 
because they had an investment, heavy as our was, which was absolutely negligi- 
ble, and you could not even find it with a microscope. 

Isn’t it correct that the nonscheds initially did start with DC-3’s? 

Mr. Mactay. Yes; they did. 

Mr. Maerz. And their investment was practically negligible. 

Mr. Mactay. I would say the investment was very small, because 
that equipment was secured through War Assets, and in many cases 


they got loans from the RFC to buy it with. And the actual money 
that some of these operators put in was very small. However, there 
is a further story on it. The least efficient equipment there is, is the 

Your investment in aircraft is a very, very minor part of 
your pee Aircraft goes so fast—and they do so much business, 


that the investment can be paid off very readily. The important con- 
sideration is the operating cost of the aircraft. 

Now, the nonscheduled industry developed this air-coach business 
with the worst aircraft from the standpoint of efficiency that there is, 
and the same aircraft was available at all times to the certificated car- 
riers, only they had better aircraft. So that this business was devel- 
oped with the least satisfactory equipment, the highest cost equip- 
ment, It is the same equipment that the local service carriers have 
today. One of the major points the local service carriers make is “We 
cannot operate satisfactorily because our ee is too high cost.” 
Well, that is the equipment we developed this whole industry with— 
the DC-3. 

Mr. Maerz. Let me ask you this. As I understand your position, 
you are not, or are you, advocating unrestricted freedom of entry ? 

Mr. Mactay. No; I am not advocating that. I am advocating a 
Te greater freedom of entry, but not unrestricted freedom 
ofentry. 

Mr, ‘biatieie Well, how much additional competition do you think 
the Board should allow—additional competition by new carriers? 

Mr. Mactay. Well, I don’t think that is a question you can answer 
mathematically. But let’s look at this. To get into the air-carrier 
business today takes a fairly substantial amount of money. If you 
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wanted to buy an airplane in 1938 you could get one very, very cheap. 
In 1945 a DC-3 cost you maybe $75,000 or something like that, Today, 
any satisfactory piece of equipment costs you around a million dollars. 
Well, now, there are not going to be hundreds of people rushing into 
this business, buying tnilficie-cieilex equipment, to compete with car- 
riers that have been established since 1938. 

To protect the existing system by Government edict to any re 
extent would be substantially like protecting the United States Steel 
Co. These companies are established. They have their advertising, 
their offices, their organizations, their routes. They have the certifi- 
cates, they have their know-how, their goodwill, they are tremendous 
organizations. The revenues of one carrier alone are about a quarter 
of a billion dollars. And the Big Four—their revenues vary, I imag- 
ine, from $150 million to $250 million. 

Well, those kinds of outfits do not need Government protection from 
an outfit that has one or two airplanes. 

And then I would like to point out when somebody starts out in 
this business, you don’t start out with 15 airplanes. You start out 
with one or two. And you have to build your loads up. And you are 
competing with the established carriers. So entry is no great problem 
in this industry. 

Mr. Materz. Now, let me ask you this. Mr. Gerwitz further testi- 
fied, and I quote from page 2553 : 

We lived in 1954 with a load factor that was about 64 percent, including first- 
class and coach. 


Mr. Macray. What was the date? 

Mr. Maerz. 1954. 

We lived in 1954 with a load factor that was about 64 percent, including first 
class and coach. We are getting to the point with all our equipment where 
only 60 percent of our seats are filled. 


If those figures are correct-—— 

Mr. Mactay. Did you say they are correct ? 

Mr. Materz. No, if they are correct, isn’t it correct that the addi- 
tional competition by the new carriers is not necessary ? 

Mr. Mactay. Not if they don’t get any mail pay and not if they 
are dependent entirely upon passenger revenues. We would be very 
—- to move in on a market as a new operator and start oversched- 
uling. 

Lat’s see what would happen. We are operating against large domi- 
nant interests in the industry. If we started anything in the nature 
of too much scheduling or if we reduced rates too much—of course 
the Board has contro] of that, but assuming we did, we would be 
starting a competitive war with operators that are far more able to 
handle the situation than we would ever be. So the only basis on which 
we could run a business, if we were admitted—and when I say “we” 
I am referring to any new entrant—would be on a very economical 
basis. It would be a basis on which they would see to it that they 
had loads that were profitable loads or they would not fly. That is 
the only way they could do it, or they would be out of business. 

Now, if the new carrier makes money, there is no reason why the 
old one should not. The old one should obviously make money, and if 
he makes money, the competition has not hurt anyone. 
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Furthermore, the new carrier is certainly going to want to put his 
rates at a point where it is going to return a profit to him. This is an 
industry where you have to operate profitably or you go out of business 
quite speedily. 

You see, you do not have a large property investment here and a 
lot of amortization. These are cash costs mostly in this industry, and 
where they are cash costs you are not in a position to go along a long 
time at loss rates. You cannot do it in this industry. 

The CuarrMAN. You will have to conclude your statement now, Mr. 
Maclay, because the bells have rung for a quorum. I will give you 5 
more minutes. 

Mr. Mactay. All right. When it became apparent that the carriers, 
nonscheduled applicants for certificates, were going to use their actual 
operations under their nonscheduled operating authority, in an effort 
to get certificates from the Board, which would involve showing what 
operating they had done under the old irregular regulation, the Board 
came out with an opinion in the Hawaiian Intra-Territorial Service 
case—in that case which came out just after Standard Airlines had 
filed its applications pointing out that it wanted to use their experience 
in getting a certificate—in that case the Board specifically said that 
any carrier who applies for a certificate and tries to use as evidence its 
actual operations under the nonscheduled operating authority, if it 
has violated and flown too frequently, it cannot get a certificate. 

Now, this was the last—not the last, but it was at that time the last 
nail in the coffin. That closed the only avenue for getting a certificate 
because it was impossible, under earlier decisions, to get a certificate if 
you were a nonoperating carrier and did not have operating expe- 
rience—and under this decision if you got your operating experience by 
violating the frequency regulation, you would be denied for the viola- 
tions. 

Now, I might point out that in that case that language was obiter 
dictum. It had nothing to do with the case and was no part of the 
decision. 

In that case, there was a nonscheduled carrier in Hawaii who was 
granted operating authority to compete with the existing certificated 
carrier there so that this had nothing to do with the decision. 

The Cuarrman. All those facts are in the cases now pending; is 
that correct ? 

Mr. Mactay. I cannot say that they are all in that case. I mean 
presenting it in court is a little different, and certain things are not 
relevant to issues in the court case. Some of it is, but not all. 

The Cuarrman. At least what you have just said in the last few 
minutes is in the case. 

Mr. Mactay. This part about the Intra-Territorial Hawaiian Serv- 
ice case is not. 

The Cuarrman. Has the case been argued ? 

Mr. Mactay. The case has been argued. It is pending decision 
now in the court of appeals. 

Now, at this time there was pending the Transcontinental Coach 
Type Service case in which nonscheduled carriers were seeking au- 
thority by way of certificate to furnish coach service transcontinen- 
tally. When this was issued, this opinion, the Intra-Territorial 
Hawaiian Service case, a little after that, and then Standard Airlines 
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cperating authority was revoked—when it was revoked, in its opinion 
1¢ Board referred to Standard’s violations as flagrant and so forth. 
They even referred the matter to the Department of Justice, but at 
that very time, the Department of Justice had this other document 
on file over at the Board that I was telling you about, so the Depart- 
ment of Justice obviously did nothing about it. 

_ The next step in the Board’s regulations was to adopt the regula- 
tion which made it unlawful to use common ticket agents, which is 
what carriers were doing universally in the industry, using a common 
ticket agency. They then forbade that, and the North American group 
1s now in court, and it involves those later regulations. 

Well, Mr. Chairman, I guess that is as good a time to stop as any. 
I do have a couple of thin 

The Cuarrman. I think it would be well to put your statement in 
the record complete, together with all the exhibits that you mentioned. 

Mr. Mactay. All right. 

The Cuarrman. They will all be accepted in the record. 

Mr. Mactay. I would also like to put in the record the proposals for 
settlement and the Board’s action thereon for the North American Air- 
lines group, because these proposals for settlement show that we tried 
in every conceivable way to reach some settlement with the Civil 
Aeronautics Board, and their position was consistent with what their 
position had been all during this period of the regulations, so that it 
was absolutely impossible to settle the case or to even get a conference 
with the Board. 

The CuHatrman. That will be accepted. 

(The material referred to above is as follows :) 


STATEMENT OF Harpy K. Maciay, COUNSEL FOR THE NoRTH AMERICAN AIRLINES 
Group 


Mr. Chairman, I want to thank the committee for the opportunity to testify 
here today. I have been counsel for the North American Airlines group and 
the predecessor company, Standard Airlines, which Mr. Weiss mentioned in 
his statement, since 1948. Your committee is looking into the matter of com- 
petition and monopoly, particularly in the regulated industries, which, of course, 
includes air transportation. 

Standard Airlines, Viking Airlines, and other nonscheduled carriers, pioneered 
and developed low fare aircoach service. The fact that the development of 
this low fare service has probably been the most favorable economic development 
in air transportation is attested by the fact that at this late date the Board and 
the certificated industry attempt to claim credit for its development and to 
create the impression that the scheduled industry was as much responsible as 
the nonscheduled industry for its development. For example: Aviation Daily, 
dated March 12, 1956, in reviewing testimony before this committee, stated that 
Mr. Ross Rizley, Chairman of the CAB, refused to make a definite statement 
that the nonscheduled carriers “pioneered aircoach.” He stated: “They (non- 
scheduled carriers) had a very prominent part, * * * I have heard it discussed 
pro and con both (certificated and nonscheduled carriers) had a great deal to 
do with it.” 

On Friday, March 1, 1956, Mr. Stuart Tipton, president of the Air Transport 
Association, testifying before the Subcommittee on Transportation and Com- 
munications of the House Interstate and Foreign Commerce Committee, stated 
(pp. 714-715, transcript of testimony) that the scheduled airlines inaugurated 
coach service to 60 cities at a very early time, “probably 1946 or 1947 and 1948.” 
Imitation, of course, is the sincerest form of flattery. The scheduled carriers 
ultimately adopted what had been originated and developed by the irregular 
carriers, principally by Standard Airlines and Viking Airlines which were oper- 
ated by what is now known as the North American management. 

The story of the Board’s campaign to kill the independent aircoach industry 
and its thus far successful program to prevent any such coach operator, or in 
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fact, any other applicant, from securing proper operating authority to compete 
with the grandfather industry, is one of particular relevance to this com- 
mittee’s inquiry. 

My statement will cover principally the period involving the early independent 
operators because it was during that period that the plan of the CAB to 
eliminate the entire aircoach industry and to prevent any nongrandfather 
carrier from securing a certificate, was evolved and put into effect. 

Congress directed the CAB in administering the Civil Aeronautics Act “to 
maintain competition to the extent necessary to assure the sound development 
of an air transportation system.” One element of competition in any industry 
has to do with entry into the business by new companies. It is to this aspect of 
the issue, that is, the question of entry into the industry by new operators, that 
this testimony will be largely confined. 

This issue seems to break down into three parts: 

First is the matter of the extent to which the Board has in fact, permitted 
entry of new operators into this industry and the economic and competitive 
significance of such entry. This appears to have been already well covered in 
prior testimony. I have a pamphlet here entitled: “North American, First in 
Aircoach,” which covers this subject. I would like to submit it for the record. 
Very briefly, as the chart on page 6 discloses, after 18 years of the Civil Aero- 
nautics Act and the Civil Aeronautics Board, more than 96 percent of the total 
commercial revenues of this industry, are revenues of the 12 remaining grand- 
father carriers, certificated—not by the Civil Aeronautics Board— but by the Con- 
gress, by legislative enactment in 1938. In other words, less than 4 percent of the 
industry’s revenues are accounted for by carriers which the Board has 
certificated. 

Second, there is the question of what it was that Congress intended with re- 
spect to right-of-entry, that is, to what extent did Congress contemplate that 
there should be entry of new operators into this business. Reference to this 
part of the problem is brief for the reason that it is thoroughly covered in a 
comprehensive memorandum which covers the legislative history of the Civil 
Aeronautics Act with reference to congressional intent concerning the right-of- 
entry of new operators. This memorandum was submitted in 1953 to a Senate 
committee by Senator O’Mahoney who was then one of our counsel. I ask 
permission to submit this memorandum for the record. 

Third, I will discuss briefly the inception and early development of low fare 
passenger air transportation by the noncheduled industry; and the Board’s pro- 
gram to eliminate the nonscheduled coach industry and to prevent any applicant 
securing a certificate to compete with the grandfather industry. 


CONGRESSIONAL INTENT WITH RESPECT TO ENTRY OF NEW NONGRANDFATHERB CARRIERS 
INTO THE AIR TRANSPORT INDUSTRY 


The legislative history of the Civil Aeronautics Act covers a period of about 
4 years, from 1934 to 1938. As the memorandum I have submitted discloses, 
various hearings and other Congressional proceedings give a full and accurate 
picture of the industry during that period—its economic characteristics—the 
stage of its development—its members, and the intention of Congress with re- 
spect to the entry of new operators into this new and undeveloped industry. 

Going back a few years prior to adoption of the act, there were two types of 
operators—scheduled carriers and the nonschreduled carriers—or fixed base 
operators. The scheduled carriers were those having mail contracts, entitling 
them to subsidy under rates fixed by the Interstate Commerce Commission. They 
operated what then were transport-type aircraft. The fixed base operator used 
small aircraft and engaged in all types of nonscheduled activities. He had 
sightseeing flights; leased or rented out his planes; taught flying; appeared in 
air shows: In short, he engaged in all types of air activities other than con- 
ducting scheduled services. The reason for this, was that the state of develop- 
ment of the art of flying and the state of development of aircraft equipment at 
that time, and the extent of public acceptance of flying, was such that profitable 
scheduled operations were imposible. The scheduled carriers, with the aid of 
mail revenues, operated scheduled services between various points. To give you 
some idea of the size of this industry during this period of congressional con- 
sideration of the Civil Aeronautics Act, I will give you just a few significant 
figures for the years 1933 and 1936. In 1933, just before new legislation was pro- 
posed, total nonmail revenues for the entire scheduled air carrier industry 
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amounted to $6,610,315. By 1936, while the legislation was under consideration, 
this figure had increased to $18,209,431. Mail pay in 1983 was $19,400,264—or 3 
times the amount of revenues from all other sources. By 1936, mail pay had 
been reduced to $12,034,953—or about two-thirds of the revenues of the industry 
from all other sources. The industry was progressing well, however. Mail pay 
in terms of cents per mile flown was reduced from 54 cents in 1933, to 31 cents 
in 1936, while at the same time, the ton-miles of mail carried, increased from 
4,835 million to 9,772 million. 

Bearing on the state of development of the industry shortly prior to the 
first proposals for regulating control of entry by law, it is of interest to note 
that as late as 1936, the nonscheduled carriers carried more passengers, more 
miles, than did the scheduled airlines. For the year 1938, during which the 
Civil Aeronautics Act became law, total nonmail revenues for the entire scheduled 
air carrier industry were about $31 million. 

The new Act forbade anyone to engage in air transportation without first 
securing from the Civil Aeronautics Board, a certificate of public convenience 
and necessity, after making proof as required by the act, proof that the applicant 
was “fit, willing, and able” to perform the proposed service and proof that the 
proposed service was required in the “public convenience and necessity.” The 
then operating scheduled carriers were not required to make any such proof. 
The act directed the Board to issue to them what I referred to as grandfather 
certificates, without the necessity of their making any such proof. There were 18 
such scheduled carriers which constituted the membership of the Air Transport 
Association—then and now—the trade association for the scheduled air carrier 
industry. 

It is inconceivable, even though one were to look no further than the facts 
which we have already covered in this testimony, that Congress could have 
intended in 1938, to limit the future development of this embryonic industry to 
the 18 companies who were members of the Air Transport Association and who 
happened to have mail contracts in 1938. The fact that total revenues for this 
industry were only $30 million, that there were only 18 companies operating 
scheduled service between a very few points, that the industry was as yet 
wholly undeveloped and it was only about 9 years old, are alone sufficient to 
raise an irrebutable presumption that the Congress could not have possibly 
intended to confine the entire future of this industry to the hands of these 
grandfather carriers. There were in fact, as the legislative history plainly 
shows, only two alternatives which Congress even considered. 

The first, was the possibility of letting the industry continue—for a while at 
least—without any entry control; and secondly, there was the alternative of 
adopting entry control, but only under a policy of the most liberal freedom of 
entry of new operators. The latter course was in fact, adopted. By not stretch of 
language or imagination can it possibly be argued by anyone who will take time 
to read the legislative history of this act, that Congress intended there should 
be virtual exclusion of all new operators from this industry. 

Senator McCarran, considered to be the father of the act, explained that fears 
expressed by the Post Office Department, that independent nonsubsidized opera- 
tors would not, because of the certificate requirement, be able to start out in 
business, were groundless; that such companies would have the same freedom to 
start operating as under the then existing law: “If an independent airline can 
institute service under existing law without mail, it would still be able to insti- 
tute service without mail under the proposed bill.” Under then existing law, 
there were of course, no economic controls over entry. Any independent operator 
operating in accordance with safety requirements could commence a scheduled 
service. 

There is nothing in the legislative history to lend any support to the view 
that the Civil Aeronautics Act was actually intended to effect any substantial 
change in the rights of a financially and otherwise qualified nonsubsidized opera- 
tor, to commence engaging in the scheduled air transportation of passengers 
or property. Senator Truman gave assurances that, under the Civil Aeronautics 
Act, there could be no bars erected protecting the grandfather carriers and 
excluding new operators; that grandfather carriers could not be perpetuated and 
new applicants denied consideration; that the activities of grandfather carriers 
would not be authorized to the exclusion of others. 

The policy directives in section 2 of the Civil Aeronautics Act are unprece- 
dented, clearly calling for dynamic, administrative leadership in fostering, pro- 
moting, and encouraging competition and encouraging new ideas in this new and 
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developing industry. In addition to the unequivocally expressed congressional 
intent that certificates of public convenience and necessity were to be liberally 
granted, the Congress went even further to insure without fail, that the burden 
of securing a certificate could not result in excluding operators from this indus- 
try, if it should appear that their operation would be in the public interest. The 
Congress empowered the Board, under section 416, to exempt carriers from all 
economic regulatory provisions of the act, including that of securing a certificate 
of public convenience and necessity. 

An exemption proposal was first suggested which would have limited the grant 
of operating authority by way of exemption to nonscheduled operators. Both the 
House and the Senate, specifically rejected this proposal. Representative Lea 
opposed any such limitation and stated with wisdom which has since proved 
prophetic: “Every airline in interstate or foreign commerce that amounts to 
anything has to go on a schedule. They cannot secure business unless they do.” 

The exemption provision was made applicable to scheduled as well as to non- 
scheduled operations. The purpose of the exemption provision was to foster the 
entry of new companies into the airline business, to enable them to develop into 
large airlines and to prove their worth in civil aviation. It was a specific purpose 
of the exemption provision to make certain that the burden of the new certificate 
requirement would not prevent service being performed by a carrier, if such 
service were in the public interest. Based on the legislative history, it is indis- 
putable that Congress intended that new, financially qualified operators would 
find a place in this industry, either through certification or by means of exemp- 
tion from the necessity of securing such a certificate should that requirement 
prove too burdensome. 


EARLY DEVELOPMENT OF LOW FARE AIRCOACH TRANSPORTATION BY THE NONSCHEDULED 
CARRIERS AND THE BOARD’S PROGRAM TO ELIMINATE THE AIRCOACH INDUSTRY AND 
PREVENT CERTIFICATION * 


In 1941, the Board issued its opinion in the Additional Service to Atlanta and 
Birmingham case (2 C. A. B. 447). At page 479 in that opinion, the Board made 
it clear that an applicant who was not already operating, would, in all probability, 
find it impossible to secure a certificate of public convenience and necessity. The 
Board said: 

“There are two applicants for this route. Pennsylvania Central is the holder 
of certificate of convenience and necessity authorizing air transportation of 
persons, property, and mail and is currently conducting operations over approxi- 
mately 2,650 miles of route under the rules and requirements of the Board. Dixie 
is a newly organized corporation formed for the purpose of developing and 
operating the proposed airline in the event it is awarded the certificate. The 
record indicates that this company will be adequately financed. However, due 
to the fact that its ultimate operation of the route is contingent on the award of 
a certificate, it has only a skeleton organization and is without operating per- 
sonnel or equipment. 

“Upon consideration of all the facts of record, we find that the public interest 
would be best served by the operation of the Pittsburgh-Birmingham route by 
Pennsylvania Central. 

“In reaching this conclusion we recognize the fact that the considerations 
which lead us to the determination would be equally applicable in any case in 
which an existing carrier is competing with a company without operating experi- 
ence for a new route or service. The number of air carriers now operating 
appears sufficient to insure against monopoly in respect to the average new route 
case, and we believe that the present domestic air transportation system can by 
proper supervision be integrated and expanded in a manner that will in general 
afford the competition necessary for the development of that system in the man- 
ner contemplated by the act. In the absence of particular circumstances present- 
ing an affirmative reason for a new carrier there appears to be no inherent 
desirability of increasing the present number of carriers merely for the purpose 
of numerically enlarging the industry. In the instant case there is no indication 
that the operation of this route by Pennsylvania-Central constitutes a monopo- 
listie condition contrary to the public interest, nor is there any evidence of record 
as to any unusual factors which make it appear desirable to add a new operator 
to those presently authorized to engage in air transportation.” 


, | Volume 22, spring 1955, No. 2 issue of the Journal of Air Law and Commerce contains 
5 articles covering particularly this aspect of the entry problem. 
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Dixie’s application was denied. On the basis of this decision, it appeared 
that an actual operating organization and actual operating experience was 
essential in seeking certification in competition with a grandfather carrier. 

There were only two types of existing operating authority under which oper- 
ating experience could be acquired. The certificate authority held by the grand- 
father carriers was one; the nonscheduled exemption issued by the Board in 
1938, was the other. It authorized “nonscheduled” operations without securing 
a certificate, and was thus the only means by which a noncertificated carrier 
could maintain an operating organization and secure operating experience. 
Until the close of the war, operations conducted under this exemption were of 
no economic significance. At that time, however, aircraft, pilots, mechanics, 
and other personnel necessary for the operation and maintenance of air trans- 
portation services, became available in substantial numbers. Coincidentally, 
the demand for air-transportation services could not be met by the grandfather 
earriers. There came into existence, therefore, a great many new Carriers rely- 
ing on this nonscheduled regulation and utilizing large transport aircraft. These 
nonscheduled carriers performed substantial passenger and cargo services. 

Board opinions in three cases decided on May 17, 1946, described the then 
existing situation.’ The report of the Board’s examiners in one of these cases, 
Investigation of Nonscheduled Air Services, recommended broadening the ex- 
emption. A variety of suggestions concerning the future regulation of nonsched- 
uled carriers was made by various interested parties. The Board concluded 
that it did not have sufficient information on the basis of which to formulate 
regulatory policy in the matter and therefore, left the situation fluid and without 
any regulatory change. In the meantime, nonscheduled carriers continued oper- 
ating, engaging in the transportation of freight and in aircoach passenger 
service. 

Standard Airlines and Viking Airlines were two of the carriers which com- 
menced operating in 1945 and 1946, under the old nonscheduled exemption. 
From the very beginning of Standard’s operation, and presumably many other 
operators had the same intent, it was the objective of its management to deter- 
mine the feasibility of aircoach service and to secure from the CAB a certifi- 
cate of public convenienec and necessity to perform scheduled, low-fare aircoach 
service. With this objective in mind, both Standard and Viking Airlines estab- 
lished substantial organizations—buying instead of leasing their equipment. 
Standard and Viking each owned 8 DC-3 type aircraft by 1948. Standard had in- 
vested a quarter of a million dollars in maintenance facilities. All activities 
were carried on with certification in mind. Standard is the carrier that con- 
ducted the first survey to determine the feasibility of aircoach. It was becom- 
ing apparent that passenger and cargo operations with large transport-type 
aircraft were economically impossible unless conducted on a fairly regular basis. 

Effective June 10, 1947, the Board issued new regulations under which the 
irregular cargo carriers, in recognition of the fact by the Board, that they could 
not survive economically unless some sort of route-type operation were author- 
ized, were permitted by temporary exemption to operate regularly, a route-type 
operation pending Board action on certificate applications (sec. 292.5, Board’s 
economic regulations, order No. 389). The requirement that irregular passenger 
carriers operate irregularly, was, however, reaffirmed and every carrier was 
required to apply unde the new regulations for new operating authority in the 
form of a letter of registration (sec. 292.1 of Board’s economic regulations, 
Order No. 388). Such applications were filed by substantially all of the irregu- 
lar carriers. Standard Airlines filed its application on August 8, 1947, and con- 
tinued furnishing aircoach service. 

In January and February 1948 the Board issued its opinions in the Boston- 
New York-Atlanta-New Orleans case (9 ©. A. B. 39) and in the Middic-Atlantic 
Area case (9 A. C. A. B. 131), in which it denied applications of Atlantic Air- 
lines, a nonoperating applicant. Atlantic proposed to operate Washington-New- 
ark-Pittsburgh-Atlanta via many intermediate points and to blanket the area 
between Washington and New Orleans. It requested no mail-pay support. 

S shall read portions of the Board opinions which dealt with Atlantic’s appli- 
cation: 





2? Large Irregular Carrier Exemption, 11 C. A. B. 609, 612 (25 May 1950). 
8 Investigation of Nonscheduled Air Services, 6 C. A. B. 1049-1084 : Page Airways, Inc., 
Inpoctiqatien, 6 Cc. A. B. 1061; Trans-Marine Airlines, Inc., Investigation of Activities, 
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“In this proceeding, as well as in the Boston-New York-Atlanta-New Orleans 
case, supra, Atlantic Airlines, Inc. (Atlantic), has applied for a comprehensive 
network of routes largely duplicative of existing trunkline routes. Because the 
type of service proposed by Atlantic in the two cases is alleged to be different 
from that proposed by other applicants, we deferred Atlantic’s proposal in the 
above case for decision herein, and we are herewith treating the proposal in this 
separate section. Atlantic's routes as proposed in this proceeding are set forth 
in the appendix. 

“Atlantic is a Delaware corporation whose personnel comprise some prominent 
figures in the field of commercial aviation. 8S. J. Solomon, president, has been 
manager of the Washington airport, vice president of the National Airport Corp., 
vice president, president, and chairman of the board of directors of Northeast 
Airlines, Inc., president of the Airlines War Training Institute, and treasurer, 
member of the executive committee, and chairman of the Airlines Committee for 
United States Air Policy. Benjamin E. Cole, vice president, has had long experi- 
ence in the aircraft and commercial airline industry as well as in naval aviation. 
Vv. P. Conroy, vice president, has had over 20 years experience in the traffic 
departments of some of the major airlines, as has William B. Briggs, assistant 
to the president. Other officers and directors are equally qualified in the fields 
of engineering or business. 

“Atlantic’s proposal embraces a part of the Middle Atlantic area having the 
densest population in the United States, and including such important cities as 
New York-Newark, Pittsburgh, Washington, Baltimore, and Atlantie City. The 
maximum distance between any two airports is about 307 miles, but Atlantic 
anticipated average hauls of about 200 miles. Large intermediate points like 
Scranton-Wilkes Barre, Williamsport, Johnstown, Altoona, Harrisburg, Reading, 
and Wilmington would receive direct air service, while a very large number of 
smaller communities contiguous to the regular airline stops would receive serv- 
ice to the airports through a limousine or bus service operated in conjunction 
with the air service by either Atlantic or designated private operators. A fare 
of 3.5 cents per mile (or a fare proportionately low in comparison with standard 
trunkline fares) would be charged for both air and bus service. Thus, a uniform 
per-mile fare would be charged the passenger for the entirety of his trip. 

“Savings by air over these portions of the Middle Atlantic area where terrain 
is rough and surface travel circuitous are very pronounced, even when the bus 
or limousine surface time is added to the air time. Atlantic produced figures 
showing anticipated volume of air travel during 1947 and the forthcoming years. 
It contended that air travel has scarcely penetrated the potential which would 
be opened by the inauguration of a low-cost service. This low-cost service would 
be accomplished by the use of DC--3 equipment converted to carry 28 passengers, 
and by dispensing with some of the so-called frills of present air travel— 
namely, stewardesses, free meals, elaborate ground facilities, and complicated 
reservation systems. Employing a variety of factors, including such elements 
as the gross national products, hotel registrations, and other usual indexes of 
community of interest, Atlantic estimated that without regard to any reduction 
in fare below the 4.5 cent per passenger mile fare prevailing at the time of the 
hearing, all lines traversing the routes proposed would carry in excess of 6,000 
passengers per day during 1947. Assuming that its share of the traffic would 
amount to about 2,250 passengers per day, Atlantic calculated that, on a 95-per- 
cent completion of schedules and 3.5 cent fare, the total first year revenues 
would amount to slightly in excess of $5,500,000, including approximately 
$90,000 derived from the operation of its surface motor vehicles. Based on @ 
65.33-percent load factor, the total operating expenses were computed at 56.2 
cents per revenue mile. On an annual basis the total operating expenses were 
computed as $4,827,908, leaving a net operating profit (including profit from 
surface operations) of $753,170. 

“We are persuaded that the present application, if granted, would put into 
service an air transportation system which would duplicate the existing systems 
and which would, perhaps, result in its own failure. Operational and other 
costs of existing carri: rs have gone up substantially since the hearing in this 
proceeding and the carrier now serving the area are suffering severe financial 
reverses. Reorganizational chanegs in such carriers as PCA, for example, have 
been made with a view to strengthening the position of short-haul operators. 
The Board presently has on file applications for increases in the rates of mail 
pay of carriers in the Middle Atlantic area, and we cannot blind ourselves to the 
fiscal potentialities inherent in the inauguration of a service which would require 
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elaborate route promotional endeavors. Any operation which competitively 
affects the operation of a carrier like PCA or TWA within a given area naturally 
affects the overall financial condition of that carrier, and we cannot, at this 
point in the history of the development of commercial aviation in this country, 
risk the diversional effect, systemwise, which we feel sure would ensue if Atlan- 
tic were certificated for extensive service in the Middle Atlantic area. This con- 
clusion is drawn with the full realization of the fact that the Board should pro-. 
mote rapid, safe, economical air transportation to as great a segment of the 
American traveling public as possible, but we are not convinced by the record 
that Atlantic could provide the transportation at its projected cost. [Wmphasis 
added.] 

“The factors of destructive duplication mentioned above with respect to PCA 
and TWA in this proceeding applies to the obvious duplication of service in the 
South and Southeast, provided principally by Eastern and PCA, where traffic 
clude that the public convenience and necessity do not require the authorization: 
clude that the public convenience and necessary do not require the authorization 
of Atlantic to provide the service requested in this proceeding and in the Boston- 
New York-Atlanta-New Orleans case, supra, and Atlantic’s applications are there- 
fore denied” (9 C. A. B., January to December 1948, pp. 181-183). 

“Atlantic proposes operations blanketing the area between Washington and 
New Orleans, and says it would provide service characterized by mass produc- 
tion of short-haul air service, trimmed of luxuries, at a low cost. It would, it 
says, also integrate its air operations with motorcar and bus transportation. 
The applicant would operate a large number of multistop schedules and by such 
a plan would establish a pattern of service showing a substantial increase in 
the number of schedule connections per day between many points. Atlantic 
would forego the long-haul travel market in order to concentrate its efforts 
on developing intra-area traffic in this manner, and it plans numerous innova- 
tions in methods of operation and in use of equipment which would assist it in 
obtaining the objective of a low-cost low-fare service’ (9 C. A. B., January 
to December 1948, pp. 58-59). 

The applicant, Atiantic Airlines, had fully qualified and competent top 
executives with years of airline experience. They proposed something new and 
different, which no certificated carrier was willing to attempt. Atlantic was 
adequately financed. The independent passenger coach operators have always 
been criticized by the certificated industry for specializing in the so-called long- 
haul markets. Atlantic’s proposal, it is to be noted, ignored that market and 
proposed low-fare service over route patterns having an average haul of about 
200 miles, probably a shorter haul than any major trunkline. And, Atlantic 
proposed to perform this service without mail pay—risking its own capital. 
The idea was proposed then by men who, on the basis of experience and ability, 
knew what they were doing and who were willing to back their idea with an initial 
$5 million. The CAB disagreed and had the power—which they used—to prevent 
the idea being tried out.‘ The prosecution of its certificate proceeding before the 
CAB cost Atlantic in excess of $200,000. 

These Board opinions laid firmly at rest any doubts that may have lingered 
as to Board policy with reference to excluding new operators from competing 
with the grandfather carriers. They reinforced the already known fact, that 
evidence based on actual operations which would prove economic feasibility 
and that no grandfather carrier would be harmed, was the absolute minimum, 
essential in order to have any chance whatsoever for serious consideration at the 
hands of the Civil Aeronautics Board in a certificate case. 

Standard, Viking, and others continued furnishing air-coach service on a route- 
type basis. The service was furnished profitably, continued to be in public 
demand, and no similar service was being furnished by the grandfather carriers. 
The Board was in the process of granting the various applications filed by the 


# With this point in mind, a reference to a point of legislative history is of interest: A 
witness for the Post Office Department, opposing certification provisions of the Civil Aero- 
nauties Act, testified that under the proposed act, no new nonmail carrier could be estab- 
lished. Senator McCarran explained that the fears of the Post Office Department were 
groundless with respect to independent nonsubsidized oy ne tne and that such operators 
would presumably have the same freedom to start out in business that they. had under exist- 
ing law. The witness likewise states that no line would be established except by airmail 
carriers, which would make the cost to the Government prohibitive. This is no more 
likely to occur under the proposed bill than under existing law. If an independent airline 
can institute service under existing law, without mail. it would still be able to institute 
service without mail under the proposed bill. (Hearings on S. 2 and S. 1760. before a 
subcommittee of the Senate Committee on Interstate and Foreign Commerce ; 75th Cong., 
ist sess. (1937), p. 410.) 
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nonscheduled carriers under its new regulations. On March 11, 1948, the Board 
granted Standard Airlines’ application and issued to it a letter of registration 
under the new regulation which provided that the Board would issue such letters 
of registration “to any irregular carrier” unless it should appear to the Board 
“that such applicant is not entitled to the issuance of such letter.” Carriers 
furnishing air-coach service were confining the bulk of their operations to a few 
points, thus engaging in route-type service. The Board had long known of this 
practice. On August 13, 1947, Board Chairman James Landis, in a letter to 
Senator Warren G. Magnuson, stated: 

“Actually, our studies indicate that carriers operating the larger transport 
types of aircraft * * * tend to confine the bulk of their operations to a rela- 
tively few points. Such pracice is not inconsistent with the concept of irregular 
operations set forth in section 292.1.” 

By March 1948, when Standard Airlines received its new operating authority 
under the new regulations, there were several air-coach operators with substantial 
investments operating very considerable air-coach service not provided by the 
certificated carriers. 

On May 20, 1948, only 2 months after receiving its new operating authority, 
the Board instituted a proceeding to revoke Standard Airlines’ operating author- 
ity for flying too frequently. This appears to have been the first step in the 
Board’s deliberately planned program to kill the new air-coach industry: and to 
prevent participants in that industry from securing certificates of public con- 
venience and necessity from the Board. On July 28, 1948, Standard Airlines, 
Viking Airlines, and Airline Transport Carriers, relying on their actual operating 
experience in furnishing profitable air-coach service over a period of 2% years, 
filed applications for certificates of public convenience and necessity, or, in the 
alternative, for an exemption order and a memorandum in support thereof, to 
perform scheduled air-coach service. These carriers applied at the same time 
for a temporary exemption which would permit them to operate regular coach 
service pending action on their certificate or exemption application—the plan 
adopted by the Board in the previous year in handling a similar problem with 
the cargo carriers. A motion for expeditious action was filed September 21, 1948. 

These applications filed with the Board disclose the sincere and strenuous but 
entirely unsuccessful efforts made by the noncertificated air-coach industry to 
prevail upon the Board to consider this new economic development which ulti- 
mately proved to be the most important economic development during the entire 
history of the Board. Standard Airlines’ request for temporary exemption and 
motion for expeditious action, filed July 28, 1948, specifically alleged that it was 
essential that passenger air-coach operators be permitted to operate on some 
sort of a route-type basis. In support of this thereof it stated that operations 
under then existing regulations had proved to be economically, financially, and 
practically impossible. Standard requested temporary authority to operate 
experimental regular air-coach service, limited as the Board might see fit, in 
order to develop further proof of the economic feasibility of air coach, which it 
intended to use in its then pending certificate cases. 

Although the public, including Standard Airlines, and other carriers, did not, 
of course, know it until 1953, the Board’s own studies had already disclosed to it 
the fact that large transport type aircraft used in air-coach operations, could not 
be operated at all except on some sort of a route-type basis. The Board knew, 
in short, that Standard’s allegations with respect to the impossibility of operation 
under Board regulations were entirely correct. 

An internal Board memorandum, which later became known as the Goodkind 
Memorandum, dated September 16, 1948, was prepared while the applications of 
Standard, Viking, and Airline Transport Carriers were under consideration.® 
This memorandum recommended adoption of a plan, the purpose of which was to 
eliminate the irregular air carrier industry. The plan was subsequently adopted 
by the Board. With reference to the economic necessity of conducting route-type 
operations, the memorandum contains the following paragraph: 

“Our experience to date convinces us that, with few exceptions, it is necessary 
for carriers operating large aircraft to routinize their operations; that a fixed 
base operation of the type which we believe section 292.1 was originally intended 


5 The existence of this memorandum bearing date of September 16, 1948, which became 
known as the Goodkind memorandum was first made known in the newspaper column 
Washington Merry-Go-Round, March 29, 1953. The memorandum was submitted in the 
record in hearings before: a subcommittee of the Senate Small Business Committee, Future 
of Irregular Airlines in United States Air Transportation, before a subcommittee of the 
Senate Select Committee on Small Business, U. S. Senate, 83d Cong., 1st sess., pp. 27-28. 
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to cover is not generally feasible for them, but they must more and more 
confine their operations between certain points to build up a clientele and insure 
themselves of adequate load factors and a balanced directional flow. The need 
for route operations by large carriers is further emphasized by purely opera- 
tional factors, that is, considerations of maintenance, overhaul, fueling, crew 
changes, etc. It is in the latter respect that the analogy between irregular 
carriers and tramp steamers breaks down, for it is necessary in the case of the 
former to make careful provisions for their frequent overhauls and maintenance 
checks, crew changes, etc. Generally speaking, this cannot be successfully 
accomplished economically except on route operations.” 

On October 13, 1948, less than 1 month after the date of that memorandum, the 
Board, with full knowledge that operations conducted in strict accordance with 
the irregular requirements of its regulations were wholly impossible,° issued its 
decision’ denying applications of Standard, Viking, and ATC, for temporary 
exemption authority to operate on a regular route-type basis, and even denying 
them the oral argument on the matter which they had requested. The opinion 
directed the applicants to comply with the frequency and regularity regulations 
eee the Board knew could not be complied with, or to discontinue operations. 

t stated: 

“If large aircraft cannot be used profitably under the regulation, clearly the 
aircraft ought to be retired from operations or a popular authorization obtained 
from the Board before regular services are undertaken. The carriers are not 
justified in operating illegally on the ground of economic justification. It is clear 
beyond question that any other principle would produce immediate and com- 
pletely regulatory chaos.” 

It was in fact impossible to have any chance whatsoever of securing a certificate 
without proof of actual operations. The only other authorization that might 
be secured was an exemption to perform experimental regular service, which 
was being denied in this very order. The carriers already had a substantial | 
investment. The alternatives were to quit operating and discontinue efforts to 
secure certification or to operate more frequently than Board regulations 
contemplated and go through with the pending certificate case. 

The all-cargo carriers had been granted the same relief requested by Standard 
and the other carriers, although the cargo carriers had been unlawfully exceed- 
ing their irregular operating authority to the same extent as the passenger 
carriers. Petitions for reconsideration were filed November 15, 1948. 

These petitions further set forth the serious situation facing the aircoach 
industry and the need for relief. 

A little more than 2 weeks later, with these petitions pending, on November 
29, 1948, the Board issued its opinion in the Hawaiian Intra-Territorial Service 
case (10 C. A. B. 62) in which it announced the doctrine, entirely unnecessary 
in that case, that any irregular carrier who exceeded frequency limitations for 
the purpose of developing evidence for use in a certificate case would be denied 
a certificate. The Board had obviously come up with a method of denying 
certificates to noncertificated carriers, even though they might be “fit, willing and 
able” and their service in the “public convenience and necessity.” 

Standard and other aircoach operators having no reasonable alternative, 
continued their operations under irregular operating authority, proving con- 
clusively the feasibility of aircoach which the certificated carriers were not 
yet furnishing. The Goodkind memorandum did not confine its recommendations 
to a plan by which all irregular carriers could be eliminated. It also called 
attention to the problems of certification of such carriers. On the question 
of such certificate applications under section 401 of the act, the memorandum 
contains the following: 

“So far as 401 applications are concerned, the biggest trouble spots for irregu- 
lar carrier operations are being covered in area proceedings now under way; 
namely, United States-San Juan, and United States-Alaska. A third such 
proceeding to cover the transcontinental operators would appear to take care 
of the remaining troublesome area.” 


* More recently in the initial decision of the examiners in the recently concluded large 
irreguiar carrier investigation, it was found that route operations were essential to sur- 
vival: “‘The evidence would indicate that an operation of a daily schedule between points 
served is about the minimum needed for a profitable operation from the standpont of 
attracting run-of-the-mill passengers who are not drawn as members of a group or by spe- 
efal pur of the flight. The Speretias record of successful carriers during 1953 gives 
some indication that individually services that go ees the charter and special 


service character must approach a daily scheduled basis to successful.’ 


7 Standard Airlines, Inc., et al., exemption request, vol. 9, CAB, 583. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 112] 


On June 16, 1949, the Board issued an order in the words of the memorandum, 
“to take care of the remaining troublesome area.” This order got underway 
the proceeding known as the Transcontinental Coach Type Service case, into 
which Standard’s application and applications of other nonscheduled carriers 
were consolidated. 

Four days later on June 20, 1949, Standard’s operating authority was re 
voked for flying too frequently (10 C. A. B. 487), and in its opinion the Board 
referred to Stendard’s “bold, flagrant, and persistent disregard of the Civil 
Aeronautics Act.” 

A press release was issued by the CAB stating the matter was being referred 
to the Department of Justice for criminal prosecution. At that time, the De- 
partment had on file with the Board, its comments opposing the Board's han- 
dling of the nonscheduled aircoach situation as being contrary to the antitrust 
laws, the public interest and wholly unjustified on any basis. 

At the very time that Standard’s operating authority was being revoked, 
representatives of the certificated industry were testifying before the Senate 
Interstate and Foreign Commerce Committee, that aircoach operations were 
not feasible; that they were economically impossible, and that if the Board 
wanted them to go into aircoach the Board would have to compel them to do so, 

In this situation, Standard withdrew its application for a certificate in the 
Transcontinental Coach Type Service case (14 C. A. B. 725), as did 11 of the 
15 irregular aircoach carriers whose applications had been consolidated into 
that proceeding. The chances of being granted a certificate were considered 
generally to be zero. The expense of prosecuting such a proceeding before the 
Board is very substantial. The remaining 4 applicants were denied by the 
Board on November 7, 1951, in an opinion which made it even more conclusively 
clear, if that were possible, that regardless of the extent of the failure of the 
grandfather carriers to provide service needed by the public, no new operator 
would be granted a certificate. In its opinion, the Board found a need for 
coach services, but relied on a new doctrine under which no new operator could 
ever get into the industry. It concluded: 

“* * * that the existing (grandfather) carriers are fully capable of pro- 
viding the scheduled, regular and frequent aircoach services needed between 
the points which they are already serving, and that they have the necessary 
resources and facilities to insure the future growth and development of such 
low fare services. 

“We shall expect, and require, certificated carriers to expand and develop 
aircoach services, subject to appropriate Board regulation and, where necessary 
to accomplish that end, we will exercise our statutory power to compel the 
reductions {in fares].” 

There is a must revealing table attached to the examiner’s report which is in- 
corporated into the Board’s opinion. It shows that as of September 6, 1950, 
almost 5 years after the nonscheduled carriers had started low-fare aircoach serv- 
ice, 10 certificated carriers were furnishing exactly one coach flight daily over 
25 of the 26 segments represented. Over one segment, Los Angeles-San Fran- 
cisco, two grandfather carriers were furnishing aircoach service. One fur- 
nishing 27 round-trips weekly, the other, 23 round-trips weekly—a total of 50 
round-trip flights per week, or more than 7 daily.” These two cities are within 
a single State, and outside of the Board’s economic jurisdiction. Nonscheduled 
earriers early developed aircoach here, unmolested by restrictive Government 
economic regulations designed to protect the grandfather carriers. As a result, 
the grandfather carriers operated seven times as many coach flights between 
those points as between any other points in the country. At the same time, the 
irregular carriers were also operating more coach flights here than anywhere else 
in the country. As a further result, a far greater proportion of total intercity 
travel between Los Angeles and San Francisco goes by air than between any 
other cities in the United States, and it has for years cost less to go the 340 
miles between these cities than it costs to go the 200 miles between Washington 
and New York City. 

In his dissenting opinion, in the Transcontinental Coach Type Service case, 
clearly pointing out insupportable weaknesses and inconsistencies in the majority 
opinion, Member Joseph Adams said : 


® The situation was substantially identical, except for the addition of 1 more daily flight, 
Los Angeles-San Francisco, as of about June 1951, according to a similar table at p. 10 
of S. Rept. 540. Senate Select Committee on Small Business, 82d Cong., ist sess., Role of 
Irregular Airlines in United States Air Transportation Industry. 
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“In the Chicago-Milwaukee-New York case, the Board found that the total 
estimated annual air-passenger traffic between points on Northwest's existing 
routes and the proposed cities of Detroit, Cleveland, and New York comprised 
some 2,000 passengers per month or approximately 24,000 air passengers per 
year. The Board found that such a passenger-traffic movement was ‘substantial,’ 
and, using this as one of its primary reasons, awarded Northwest the fourth 
transcontinental airline route. In the case now before us, we have a record indi- 
cating that these applicants and uike operators have generater air-passenger 
traffic which totaled in 1950 approximately 19 times as much as that cited by 
the Board in 1944 as ‘substantial,’ and yet the majority finds that there is no need 
for the services applied for, even by way of exemption authority. 

Unlike other Board members participating in the case, Mr. Adams viewed the 
situation from the standpoint of the public interest in air transportation, and he 
stated : 

“One purpose of this dissent is to represent the interests of the half-million 
low-fare aircoach travelers who annually find their transportation requirements 
met only by the operation of irregular low-fare coach operators. While no repre- 
sentative of these passengers appeared at the hearing or oral argument in this 
case, I feel it my duty to speak for them and meet, if possible, their demands and 
needs for low-fare mass air transportation. 

“As this is being written, the second largest metropolitan area on the entire 
Pacific coast, the San Francisco-Oakland Bay area is completely without trans- 
continental certified air carrier coach service of any kind after 5 years of initial 
aircoach operation by some of the irregular carriers. 

“TI disagree with the majority in their decision to ignore this vacuum in our 
present air-transportation system. I believe that it is the duty and responsibility 
of this Board to direct a national air transportation policy and not to confine 
our efforts to the day-to-day approval or disapproval of matters brought to our 
attention.” 

At the last minute, prior to the issuance of the Board’s decision, United insti- 
tuted a single, daily-coach run to San Francisco, apparently so that the majority 
opinion could be somewhat stronger than it otherwise would be with respect to 
coach service already being furnished by certificated carriers. When Member 
Adams wrote his dissent, it was true that the San Francisco-Oakland Bay area 
was completely without transcontinental certificated aircoach service of any 
kind. Shortly after this decision, the Board, on November 30, 1951, called a closed 
meeting with the presidents of the certificated air carriers from which all other 
persons were excluded. At this meeting, new Board policy was discussed and 
agreed upon. One week later, on December 6, 1951, the Board issued its new 
coach policy for the certificated domestic carriers, in which the Board first recog- 
nized the economic feasibility of low-fare aircoach. 

Thereafter, the rationalizations relied on by the CAB in denying certificates 
are utterly insupportable. In Additional Service to Puerto case,’ two noncer- 
tificated carrier applicants were denied New York-Puerto Rico authority on the 
ground that they would not offer vigorous enough competition with Pan American 
Airways. 

In two cases,” in which the noncertificated applicants were furnishing more 
service than the scheduled carriers on the route involved, the Board relied on 
the “illegal” operations of the noncertificated carriers to support its finding 
that there was adequate service. In one of these cases, Member Adams in a 
dissenting opinion added: 

“To say that some 32,000 annual passengers will be carried by other irregular 
carriers is only to invite further violations of the Board’s frequency regulation 
and thus provide the basis for the extinction of additional irregular carriers.” 

The majority stated in its opinion that the Board had ample powers available 
for remedying any possible inadequacy of service. Referring to this statement, 
Member Adams said: 

“This sentence reads well, but a careful search of the record fails to reveal 
a single instance in the Board’s history since the enactment of the Civil Aero- 
nauties Act of 1988, where this Board has ordered a certificated carrier to meet 
a demonstrated public need for service such as exists in the New York-Miami 
market.” 


® Docket 2123 et al., Order Ser. No. E—-5075 (January 25, 1951). 
10 American Air Transport and Flight School, Inc. ene Proceeding, Docket 


5209, Order Ser. No. E—-6175 (March 5, 1952) ; rans-Caribbean Air Cargo Lines, Request 
‘or Temporary Exemption; Additional Service to Puerto Rico, Doc. 2123 et al., Order Ser. 
0. E-2832 (May 19, 1949). 
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Under this body of agency-created doctrine, a noncertificated applicant might 
prove conclusively on the basis of actual operating experience and su 
development of substantial profitable traffic, that he was “fit, willing, and able” 
and that the proposed service was in the “public convenience and necessity,” the 
tests laid down by this Congress, but regardless of such proof, his application 
would be denied. 

The Department of Justice had accurately appraised the situation when it 
stated: “The certificated carriers, finding that the business developed by the 
irregular carriers has become profitable and substantial, are now endeavoring 
to divert this business to themselves and to exclude the irregular carriers from 
the traffic thus developed.” 

That all of these developments were in accordance with the Board's deliberate 
plan, and the certificated industry’s desires, to eliminate all noncertificated 
carriers, requires further brief reference to the Goodkind memorandum: 

The memorandum recognized that the aircoach operators had become a definite 
and recognizable factor in air transportation. It recognized that route-type 
operations were essential. That the plan recommended and carried out by the 
Board was for the benefit’ of the grandfather carriers was clear. The 
memorandum stated: 

“Once a carirer is involved in route operations, it is encroaching on the field 
which the act is believed to have reserved to certificated carriers * * *” 

The memorandum stated that it was agreed that “this phase of air trans- 
portation” should be brought “under more positive control within the near 
future.’ Two alternative proposals were suggested. The duration of the au- 
thority of the irregular carriers was to be keyed either to Board action on a 
certificate application under section 401, or to an application for an exemption 
under section 416. Referring to the 2 alternative proposals, the memorandum 
states : 

“Either procedure has the advantage of affording a means for ultimately 
terminating the operations of this group of carriers. 

“A second reason in favor of either proposal is that it should not lay the Board 
open to criticism of stamping out without due process these carriers which they 
have permitted to come into being. 

“Third, either method gives the Board a good measure of control over the life 
of the carriers, in that it can delay or hasten action on the pending applications 
as it deems necessary. 

“Whichever procedure is adopted, it will be necessary to ‘live with these car- 
riers’ for yet some time.” 

Referring to a certain limited type of special service such carriers might per- 
form, the memorandum states: 

“It is believed unwise, however, to keep the door open to such few operators 
and thus provide entry for a host of undesirables.” 

Effective May 20, 1949, the above portion of the recommended plan was adopted 
in the form of a new regulation requiring all carriers to apply for a new 
exemption. 

Enforcement proceedings were speeded up, based on excessive frequency and 
regularity. An article in the February 1, 1950 issue of American Aviation 
(p. 24), which is the trade publication of the certificated industry, entitled “CAB 
Crackdown Brings End Nearer for Nonscheds,” contained the following: 

“The present type (of enforcement proceedings since adoption of regulation 
291), however, has as its ultimate aim, revocation of the letter or registration 
which the nonsched needs to continue operations as an air carrier. The Board 
has embarked on a highly effective campaign which, in the light of the carriers 
involved, will wipe out all but a skeleton number, without even opening an 
exemption docket. The size of the carriers involved and the increased frequency 
with which CAB is instituting these proceedings give strong support to the 
theory that the heart will be taken out of the nonscheduled industry via the 
enforcement method. A blanket denial of the exemption applications was antici- 
pated by many (of the nonscheds). 

“The regulation went into effect, however, but the immediate wiping out of 
the large irregulars did not take place as expected. Nevertheless, after 7 months, 
the real effect of regulation 292.1 (now numbered regulation 291) is becoming 
apparent. More and more, the carriers violate its terms and give cause for 
CAB action. Transcontinental operations of American Airlines and TWA with 
high density equipment is only the start of a campaign which openly has as one 
of its purposes, diversion of low-fare traffic from the nonscheds. In general, 
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the noose is being drawn tighter and only those which can refrain from violating 
stand much chance of making an issue of exemption applications.” 

On May 25, 1950, the Board issued its first upinion denying such applications 
for new operating authority. Knowing that route-type operations were essential 
to economic survival, the Board stated: 

“We have concluded, after consideration of these matters in the light of the 
provisions of section 416 (b) and the legislative intent and background of the 
act, to deny the applications of all large irregular carriers who have been 
conducting route services” (11 CAB 609, 618 (1950) ). 

Reasonable likelihood that the certificated industry may have used its influ- 
ence in causing the CAB to eliminate the noncertificated aircoach industry, is 
raised by an article which appeared on October 20, 1950, in the New York Times, 
concerning the international operations of the nonscheduled carriers: 


“CURBS ARE PUSHED ON AtR ‘NONSCHEDS’—INTERNATIONAL TRANSPORT GROUP 
Urces TIGHTER REGULATIONS TO IMPROVE OWN SERVICES 


“By Fredrick Graham 


“San Francisco, Octoser 18.—The concerted effort of the International Air 
Transport Association to ‘crack down’ on the nonscheduled or irregular airlines 
of the world was moved a step further today in closed sessions of the group. 

“The move against the nonscheds, keynoted at the opening of the 5-day ses- 
sion by Warren Lee Pierson, chairman of the board of Trans World Airlines, 
and president of the association, is one of the few subjects now before the inter- 
national group on which there is no difference of opinion. 

“The campaign to force the nonscheds out of the air transport picture, is a 
two-pronged affair. On the one hand the members of the international group 
will asx the regulatory bodies in their various nations to tighten up the rules 
under which the irregular carriers now operate and on the other, the scheduled 
airlines will make their services so attractive to the air traveler that the non- 
scheds cannot hope to compete. * * 

“Members of the association sialite of course, ask the air regulatory bodies 
of their countries to regulate nonscheds out of business, but they can insist in 
some ways that the rules for them be brought into something like a pattern that 
will freeze them and permit the ‘skimming of cream’ anywhere at any time. 
Such moves are already being contemplated.” 

The success of the Goodkind program of annihilation was hailed by the indus- 
i press in an article in the March 1951 issue of American Aviation (pp. 41- 

), entitled : 


“DEFENSE ROLE ror NonscHEps UNpErR New CAB Po ricy 


“By William V. Henzey 


“The Board has been disposing of these (exemption applications, required in 
accordance with the Goodkind recommendations), on an average of 7 a month 
since the machinery for handling them was set up in May 1950. Of this 7, 1 is 
usually approved, 3 are denied finally and the lines put out of business, and 3 
are dened tentatively with operating right remaining intact usually until after 
public hearings are held. 
samen this rate, the nonsched industry, as such, would survive at least through 

“But with the new regulation in effect, the future of the majority of these 
lines depends almost solely on the duration of the present national emergency. 
If it extends beyond 6 months, it is almost certain that CAB will extend the 
blanket exemption for military charters for as long as necessary. 

“On the other hand, if it should expire in 6 months, or less, then most of the 
nonscheds would have to fold because, being dependent on revenues from air 
transportation, they could not economically hope to auruive under the tighter 
restrictions being imposed by the Board. * * 

“Thus, the period of severe competitive  eeaien pressure on the scheduled 
carriers appears to be at an end.” 

In answer to a letter pointing out that the entire irregular industry was being 
eee by Board action, the Chairman of the CAB, Delos Rentzel, wrote 
as follows: 

“The present program for disposing of the applications for individual exemp- 
tions will therefore be pushed as rapidly as possible. Applications for carriers 
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that have in the past, despite official warning, engaged primarily in route-type 
services will be denied * * * we believe that the program of strict enforcement 
which we intend to intensify, will tend to promote the kind of air transporta- 
tion most needed at the present time. Certain individual carriers will be elim- 
inated, but we believe that the policy we have outlined will simply tend to di- 
rect their personnel and their aircraft into channels more in conformity with 
the general public interest.” 

By May 1951, the Board had acted in enforcement cases or in applications for 
operating authority under the Goodkind recommended regulation, to disapprove 
irregular carriers accounting for 90 percent of the industry’s operation. (See 
pp. 164-165, Role of Irregular Airlines In United States Air Transportation In- 
dustry, hearings before a Select Committee on Small Business, U. S. Senate, 82d 
Cong., 1st sess., April 23, 24, 25, 27, 30, and May 1 and 5, 1951.) 

The Board’s decision in the Hawaiian case was of course available, and could 
be relied on to support denia! of any certificate application regardless of what 
the proof might be as to “public convenience and necessity” and “fitness, wiil- 
ingness and ability,” if the applicant could be shown to have violated the Board's 
frequency regulation. 

The Goodkind memorandum had called to the Board’s attention, one loophole 
in its regulation under which aircoach operations might be successfully con- 
tinued by irregular carriers without violating any specific regulator provision. 
Standard, Viking and some other carriers each operated several airc.aft and 
individually operated a route-type service with a frequency which the Board 
found excessive. There were, however, many smaller operators with perhaps 
only 1 or 2 aircraft. Individually, they might not operate tvo regularly, but 
through universally established industry practice, all irregular carriers oper- 
ating into and out of a city were represented by the same ticket agencies. If 
these carriers would so arrange their flights as to ope.ate between certain 
cities on different days, the ticket agent was able to offer to the public, a flight 
on every day, on one or the other of the carriers which he represented. 

Thus, the benefits of a route-type service were achieved even though each 
individual carrier might not operate too frequently or regularly. Acceptance 
by all carriers of exchange orders or of what amounts to the same thing, of 
tickets issued in the name of another carrier, a practice common throughout 
the air transport industry, was an essential part of this practice of making 
daily service available by several carriers operating through the mechanism of 
a single ticket agent. Agreements between carriers or between carriers and 
ticket agents, by which such route type service might be effected, would normal- 
ly fall within the terms of section 412 of the Civil Aeronautics Act, which re- 
quired Board approval of such agreements. But the existing regulations 
exempted the aircoach carriers from that provision of the act. The Good- 
kind memorandum referring to such “joint arrangements” recommended elimi- 
nating the existing provision of the Board’s regulation under which such arrange- 
ments were exempted from section 412 of the act, and thus removed from the 
Board’s regulatory control. Referring to section 412, the memorandum stated : 

“* * * in administering these sections of the act experience indicates that the 
Board has unnecessarily handicapped itself and placed beyond its control the 
arrangements in which it often has a direct interest. The present arrangement 
has made possible certain joint arrangements and collusions between irregular 
carriers which are undesirable.” 

Effective December 10, 1949, a regulation was adopted which prohibited the 
use of common ticket agencies and the acceptance of exchange orders or of 
tickets issue by other carriers. 

The North American Airlines group, made up of 5 irregular carriers, repre- 
sented by a common ticketing and sales agency, has since 1950, operated a route- 
type coach service. The Board has found in an enforcement proceeding, that 
carriers in this group, contrary to Goodkind recommended regulations, have 
accepted tickets in the name of another carrier and that the carriers have used 
a common ticket agent, thus offering and performing rezular service in violation 
of the regulations. No charge of poor service or of any activity having an ad- 
verse effect on the public, is or ever has been made against North American 
This case is now pending in the United States court of appeals here in the 
District of Columbia. 

North American applied to the CAB for a certificate to furnish scheduled air- 
coach service on a network of 21 cities and such other cities as the Board might 
choose. The Board split the application into four proceedings which have been 








1126 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


major route proceedings and North American has expended close to one-half 
million dollars in these and in its enforcement proceedings. Three of these 
proceedings have already been decided by the Board, which applied the doctrine 
of the Hawaiian case. We were denied on the ground that we are unfit because 
we violated Board economic regulations. The Board also found that the “public 
convenience and necessity” did not require service by us, although “public con- 
venience and necessity” did require service over the same routes by grandfather 
carriers applying for these same routes. In actual fact, divorced from the mass 
of CAB-formulated discriminatory doctrines and rationalizations which have 
come to be a formidable body of agency-made law, no rational person considering 
the record of North American’s management in air transportation, could possibly 
conclude that North American is unfit to perform air transportation services 
within the meaning of that concept as intended by Congress. Nor does it seem 
possible under the circumstances assumed, that any such person could conclude 
that our proposed service would not be in the “public convenience and necessity” 
within the meaning of that concept as understood by this Congress. The Board's 
decision simply carries out a plan, through use of the Hawaiian case technique, 
which is clearly contrary to congressional intent but in accordance with the de- 
sires of the grandfather carrier industry," under which no nongrandfather 
carrier is to be given a certificate to compete in the trunkline passenger market.” 





BEForRe THE CIviL AERONAUTICS BOARD 
Washington, D. C. 
Docket No. 6000 


In the Matter of Twentieth Century Airlines, Inc., Trans National Air Lines, Inc., 
Trans American Airways, Inc., Jacob Freed Adelman, d. b. a. Hemisphere Air 
Transport, North American Aircoach System, Inc., and Stanley D. Weiss, James 
Fischgrund, Jack B. Lewin, and R. R. Hart, Individually and as Partners, 
d. b. a. Republic Air Coach System, also d. b. a. Twentieth Century Aircraft 
Company, also d. b. a. California Aircraft Company, and Stanley D. Weiss and 
James Fischgrund, as Partners, d. b. a. Standard Airmotive Company—Com- 
pliance Proceeding 


PROPOSAL FOR SETTLEMENT 


Respondents hereby submit the following proposed settlement of this com- 
pliance proceeding pursuant to section 5 (b) of the Administrative Procedure 
Act and section 302.215 of the Board’s Rules of Practice in Economic Proceedings. 
Respondents North American Airlines, Inc., Trans National Air Lines, Inc., 
Trans American Airways, Inc., North American Air Coach System, Inc., Republic 
Air Coach System, California Aircraft Company and Twientieth Century Aircraft 
Company are presently joint applications in certain pending certificate pro- 
ceedings, tou wit: Docket No. 986, the New York-Chicago Service Case, Docket 
No. 1841, the Denver Service Case, Docket No. 2355, the Tulsa Service Case. 


In hearings before the Antitrust Subcommittee of the House Committee on the Judi- 
ciary, Mr. Stanley Gewirtz, representing the Air Transport Association, a trade associa- 
Hes for grandfather carriers and most of the other certificated air carriers, testified as 

OLLOWS: 

“Mr. Ropino. Has the ATA at any time favored the entry of new carriers into the 
business, either in Board proceedings or in testimony before Congress on legislation liberal- 
a entry standards? ; 

“Mr. Gpwirtz. I would say no, we have not, and I do not propose to do it today.” Cur- 
rent Antitrust Problems, hearings before Antitrust Subcommittee of House Committee on 
the Judiciary, H. Rept., 84th Cong., PB 2558 (1955). See also cases pending before U. 8. 
Court of Appeals for the District of Columbia circuit reviewing recent certificate proceed- 
ings of the Board pursuant to a petition for review filed by respondent. U.S. App. D. C., 
C. A. Nos. 12947, 13053. 13132. 

122 Every application by nongrandfather applicants since the Board was created in 1938, 
to engage in transportation of passengers in competition with grandfather carriers has 
been denied. S. mgt. 540, 82d Cong., Ist sess.; ‘“‘“Report on Role of Irregular Airlines in 
United States Air ansportation Industry” (July 10, 1951); S. Rept. 822, 83d Cong. 
1st sess.; S. Rept. 1068, 82d Cong., 2d sess. See also Additional Service to Atlanta and 
Birmingham, 2 CAB 447, 449 (1941) ; Middle Atlantic Area Case, 9 CAB 131, 183 (1948) ; 


Trang Continental Coach Case, 14 CAB 720 (1951) ; Additional Service to Puerto Rico 
Case, 10 CAB 430 (1951); Southern Service to the West Case, 12 CAB 518; 534-535 
(1951): American Airlines vy, Civil Aeronautics Board, 192 F.2d 417 (D. C. Cir. 1951); 
American Airlines y. Civil Aeronautics Board, 178 F. 2d 903 (7th Cir. 1949). 
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Respondents hereby offer to settle this compliance proceeding by surrendering 
for cancellation the letters of registration presently issued and outstanding 
in the names of Twentieth Century Airlines, Inc., Trans National Air Lines, Inc., 
Trans American Airways, Inc., and Hemisphere Air Transport upon final decision 
by the Board denying respondents’ applications for certificates of public con- 
venience and necessity in the aforementioned certificate proceedings, or upon 
final decision in any one of such proceedings granting respondents a certificate 
of public convenience and necessity authorizing respondents to engage in sched- 
uled air transportation. As a pare of this settlement proposal, respondents re- 
quest that this compliance proceeding be dismissed or placed in inactive status. 

This proposed offer of settlement has the following advantages: 

1. The offer to cancel the respondent air carriers’ letters of registration has 
the effect of making the compliance proceeding unnecessary for any purpose. 

2. All evidence which would be submitted in the compliance proceeding concern- 
ing alleged violations by applicants will be before the Board in the certificate 
proceedings on the issue of fitness, willingness, and ability. The Board will 
thus have an opportunity to appraise the relationship of any violations to the 
right of the applicants to continue operating. 

3. The time, effort, and expense necessarily involved on the part of respond- 
ents, as well as the Board and its staff, in going through with the compliance 
proceeding will be eliminated. 

4. The situation presented by the North American group necessarily involves 
determination by the Board of the public-interest aspects of North American’s 
past low fare operations, its proposed scheduled aircoach service, and economic 
violations charged in the compliance proceeding. The proposed offer of settle- 
ment would enable the Board to weigh and consider all of these matters at 
one and the same time rather than in the piecemeal fashion in which they would 
be considered were the compliance proceeding to be handled separately. The 
certificate proceedings present a forum where all of the problems raised by the 
North American operation may be simultaneously resolved. 

5. As a result of this proposal, the Board will have an opportunity to review 
and possibly reappraise its policies with respect to right of entry into the major 
air-transport markets. This advantage is particularly important in view of the 
applicants’ experience and background in coach transportation and the Board’s 
recognized responsibility to develop low-fare air transportation. In addition, 
this advantage will come at a time in the development of the air-transport 
industry when such a reappraisal would appear to be particularly in order. 

6. The Board will have taken a significant step in resolving, in an orderly 
manner, the problem raised by the development of noncertificated passenger 
operations in the postwar period. The problem has been considerably simplified 
by the fact that the North American group is today the only substantial operator 
engaging in such operations which is actively prosecuting certificate applications. 

7. Under this proposal the Board will not relinquish any right or control it 
now has in the situation. 

North American Airlines, Inc., Trans National Air Lines, Inc., Trans American 
Airways, Inc., and Hemisphere Air Transport are large irregular carriers en- 
gaged in air transportation under letters of registration issued by the Civil 
Aeronautics Board pursuant to provisions of section 291 of the Board’s Economic 
Regulations. Each of said carriers is the lessee of Douglas DC~4, four-engine 
aircraft owned by California Aircraft Company or Twentieth Century Aircraft 
Company, which said leases are on file with the Civil Aeronautics Board. Hach 
of said air carriers is party to agreements under which North American Aircoach 
System, Inc., acts as general agent for the sale of air transportation to members 
of the public on each of said carriers and under which Republic Air Coach 
System performs all fiscal and accounting services for each of said air carriers. 
North American Airlines, Inc., has an agreement with each or the other carrier 
applicants under which North American Airlines, Inc., furnishes crews and 
other personnel and pays certain operating expenses of said carriers. All of 
the aforementioned agreements are on file with the Civil Aeronautics Board pur- 
suant either to applicable requirements of the act or applicable provisions of 
the Board’s Economie Regulations. 

Operating plans and procedures of applicants in air transportation have been 
and are formulated by the owners and officers of all of the companies, parties 
to these agreements, hereinafter referred to as the North American management. 

The North American management : 

(a) Has been. engaged .in: furnishing air transportation to members of the 
public since 1945. During that time they originated and developed low-cost air 
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transportation known as aircoach and operated the first carriers flying coast- 
to-coast at the aircoach fare of $99, later adopted by the certificated industry. 

(6) Was first to plan and adopt high density seating which made it economi- 
cally feasible to provide aircoach service. High density seating was later 
adopted by the certificated carriers and was later required by the Civil Aeronau- 
tics Board in the performance of aircoach service by the certificated carriers. 

(c) Was the first to use drop-down doors, later adopted by the certificated 
industry, particularly by the feeder carriers, and thereafter adopted and incor- 
porated in modern postwar, two-engine transport-type aircraft. 

(d) Was the first to arrange their aircraft for passengers to carry their own 
baggage. Substantially similar aircraft arrangement to achieve this same pur- 
puse was later incorporated in modern postwar transport-type aircraft. 

(e) Was the first and is thus far the only commercial operator in the United 
States to adopt rearward-facing seats in the interest of greater passenger safety 
and comfort, an innovation which has proved popular with the traveling public. 

(f) Was the first management to equip its entire fleet of aircraft with dual 
omnirange—VHF navigational equipment. 

(9) Was the first and only management certificated or noncertificated to place 
a firm order fur Douglas DC-6B equipment designed for domestic aircoach opera- 
tions. 

At the present time the North American management: 

(a) In three pending certificate proceedings is proposing to furnish Air-Bus 
transportation at approximately three cents per passenger mile, a rate which 
would be approximately one-half of standard fares charged today by the certifi- 
cated industry. 

(b) In these certificate proceedings is the only applicant proposing to provide 
regional, turnaround aircoach flights and service during daytime or on peak 
hours. 

(c) Is the only management now proposing in these pending certificate pro- 
ceedings to operate without benefit of the mail subsidy provisions of section 406 
of the Civil Aeronautics Act. 

(d) Is the only management now proposing in these pending certificate pro- 
ceedings to specialize and limit its operations to aircoach service, exclusively, 
if granted a certificate of public convenience and necessity. 

During 1952, carrier applicants flew 240,000,000 revenue-passenger miles. Pas- 
senger revenues were $8,773,482.36. Net profit was $1,380,652. In that year 
income taxes in the amount of $697,588.71 and transportation taxes in excess of 
$1,317,000 were paid to the United States Government. 

Unadjusted gross revenues for the year 1953 exceed $10,000,000." 

All of the aircraft, consisting of six, four-engine DC-4 aircraft presently 
operated by the carriers are owned by the North American management. 

The North American management has 21 sales offices in various cities and 
employs approximately 300 persons, including pilots, copilots, stewardesses, 
mechanics, operations specialists, reservationists, accounting, and other per- 
sonnel. There is attached hereto the most recent balance sheet and profit and 
loss statement for the North American Airlines group showing total assets after 
depreciation of approximately $3,700,000. The market value of the group’s 
assets is substantially in excess of the value shown on the attached consolidated 
statement. 

North American’s management position with respect to the economics of air 
transportation has been clearly set forth by testimony given before Senate 
committees and in pleadings on file with the Civil Aeronautics Board. In 1949 
Mr. James Fischgrund testified as follows before the Senate Interstate and 
Foreign Commerce Committee: 

“We feel, and surveys support our view, that we have begun the development 
of a new market in air transportation, a new source of traffic which would not 
have been tapped at all but for our low-cost aircoach service. This new market 
has since contri.ated very substantially to the revenues of the very certificated 
air cirriers who oppose our continued existence. 

“This new market for low-cost air service has a potential many times greater 
than that heretofore served by those carriers. The fact that we are developing 
a new market, one that was previously untouched, as well as the public need for 
such a service, is demonstrated by the fact that most of our passengers are first 
flighters, people who have never flown before. 


1 See attached consolidated balance sheet and profit and loss statement. 
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“What we have accomplished constitutes, we believe, a major development in 
the field of transportation. The significace of this devolpment is great. If its 
potential benefit to the industry and to the country is appreciated and if as a 
result this potential is properly used, many of the problems with which this 
committee is faced may be nearer to a wise solution. The importance of an 
adequate air reserve for natoinal defense makes the development of this potential 
vitally necessary. 

“I might point out here that I will discuss that in more detail later. But 
this new market, I believe, is some five or more times as great as the present 
air transportation market, and unless a new market is found for the great many 
air transports that are necessary for national defense, we will not be able to 
build up an adequate air reserve.” * 

Mr. Fischgrund mentioned a survey in that testimony. It is to be noted that 
the Civil Aeronautics Board did not make the first survey of air-coach possi- 
bilities. Nor did the certificated industry or any certificated carrier. A non- 
certificated airline operated by the North American management made the first 
survey in 1948, showing that over 50 percent of its passengers were taking their 
first flight. Over 80 percent of its passengers would have traveled by rail, bus, 
or auto if they had not been able to go by air at that Airline’s low coach rate. 
Later surveys submitted in Board proceedings and elsewhere affirmed these 
estimates. 

In these same Senate committee hearings, the certificated industry opposed 
aircoach service and reductions in fares and took the position that the only 
remedy for the serious financial situation then existing in the certificated in- 
dustry was an increase in mail subsidy. Mr. Robert Ramspeck, then executive 
vice president of the Air Transport Association of America, in setting forth the 
views of the certificated industry, testified as follows: 

“Whatever the reasons may be for this levelling off, they are not peculiar to 
airline traffic. The so-called first-class travel market (which includes both air- 
line and pullman travel) declined both in 1947 and 1948. Pullman travel 
dropped more than 38 percent in 1947 (while airline traffic was gaining about 
1.8 percent), and sustained another 10 percent decrease in 1948 (as against a 
3-percent loss in air travel). As a result, airline participation in the first-class 
passenger market increased from about 33 percent in 1947 to 34% percent in 
1948. (And if pullman-miles are converted to the shorter airline distances, 
the airline participation would be almost 38 percent in 1948.) It appears, there- 
fore, that although the first-class travel market as a whole has been falling 
off, the airlines have not only held their own, but have succeeded in increasing 
their share of a declining market. 

“The fact remains, however, that the long-range growth in domestic airline 
passenger traffic halted (at least for the time being) abruptly and unexpectedly. 
Thinking back to the conditions which existed in 1945 and early in 1946, it 
seems almost inconceivable that anyone should have foreseen such a turn of 
events. Twenty years of experience pointed to a continuing, and even increas- 
ne: rate of growth. And at the time, the public demand seemed almost insati- 
able.” 

The certificated industry was attempting to solve its problem by confining 
its service to the first-class travel market, about 5 percent of the total available 
market. Of this market, it was getting close to one-third or around 2 percent 
of the total market. 

And Mr. Ramspeck took the position that the certificated carriers, in achiev- 
ing this accomplishment, had done well. He said: 

‘“* * * Tt appears, therefore, that although the first-class travel market as 
a whole has been falling off, the air lines have not only held their own, but 
have succeeded in increasing their share of a declining market.” * 

_ Limited to this market, Mr. Ramspeck recognized that mail pay had to be 
increased to save the carriers from bankruptcy.’ He referred favorably to a 


* Statement of Mr. James Fischgrund, hearings pursuant to S. Res. 50, Committee on 
§ 


Interstate and Foreign Commerce, U. S. Senate, 8ist Cong., 1st sess. (April 21, 1949), 
pt. I, pp. 260-261, 

* Statement of Mr. Robert Ramspeck, hearings pursuant to S. Res. 50, Committee on 
Interstate and Foreign Commerce, U. S. Senate, 8ist Cong., 1st sess. (April 26, 1949), 
pt. L, pp. 365, 8379-380. 

‘Statement of Robert Ramspeck, hearings pursuant to S. Res. 50, Committee on Inter- 
state and Foreign Commerce, U. S. Senate, 8lst Cong., Ist sess. (April 26, 1949), pt. I, 
pp. 365. 379. 380. 

*Statement of Robert Ramspeck, hearings pursuant to S. Res. 50, Interstate and 
ae = Committee, U. S. Senate, 8ist Cong., 1st sess. (April 26, 1949), pt. I, 

+ 000, ° 
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10-percent increase in passenger rates in 1947 and several upward adjustments 
thereafter.® 

By 1949, it was apparent that in 1948, the carriers had already, in fact, de 
creased their already small available market.’ In answer to Senator Johnson’s 
question : 

“You feel that you have reached the point of diminishing returns?’ Mr, 
Ramspeck stated: 

“Yes, sir, I think so.” * 

Mr. Carleton Putnam of Chicago & Southern recommended increased mail 
pay of some $90,000,000 as the solution to the problem.’ Mr. C. R. Smith of 
American Airlines favored less competition and was of the opinion that coach 
service was not feasible. He stated: 

“If the Government and the Civil Aeronautics Board would like to have us 
go into the coach business, they can require it under our certificate. 

“I think you would have to run the hazard though, that the operation would 
be unprofitable, and it would have the tendency of creating more dependence 
upon air mail compensation than presently exists.” ” 

Mr. Patterson of United Air Lines attributed the airlines’ financial difficulties 
to the fact that there were too many airlines and that passenger rates were 
not raised enough, or soon enough. With respect to lower fares and mail pay, 
Mr. Patterson testified : 

“Now, it is my strong feeling that discounts have served a very useful pur- 
pose in educating more people to fly. I also believe that lower fares would 
broaden our market further, and I would like to comment in more detail on 
that point in just a moment. However, I do not believe that discounts and 
lower fares have helped the financial position of the air lines to any extent, 
although there is an honest difference of opinion on this point. 

“Increased rates for air mail, therefore, seem to represent the only imme- 
diate source of assistance in adjusting the financial problem of the airlines 
today. We are continuing to explore every possibility for further economy, 
and progress is being made every day. As in every other business, airline man- 
agement must be constantly on the alert to insure a continuing program of 
sound economy. Also, We are more aggressive today than ever in promoting 
the sale of our product to the public, that we may increase our volume of business 
and heighten the load factors of our planes. But the only immediate source of 
relief in dealing with our uneconomic price-cost ratio appears to be in the form 
of higher mail rates.” * 

His opinion on air coach can be shown by this quotation: 

“Four-cent aircoach rate would have to produce an increased traffic volume 
of about 150 percent in order to show an economic result. It was considered 
unreasonable to expect a reduction in fares to the 4-cent rate to produce an 
increased traffic volume of more than 70 percent, as compared to the volume that 
would be produced by a 6-cent rate. 

“In other words, I turned this problem over to our economic controls depart- 
ment to make a market study for me on it. I might say I have given this study 
to the Board and told them that if they observed that we are off the track in 
any of our assumptions, we would like very much to be put back on the track. 

“Now when you are operating as we are, at a loss, I do not think it is good 
business judgment to go out and add to those losses until the rules of the game 
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are established. United Air Lines does not have any money today for any 
experimental work.” ” i 

Mr. Damon, of TWA, concluded that coach service did not represent a sound 
overall solution for the carriers then in a poor financial situation.* 

Under the thinking of the entire certificated industry, air transportation was 
to be limited to the first-class, luxury market, that market to be split between 
pullman, rail, and air, a philosophy under which air transportation could not 
expand. As Mr. Ramspeck agreed, speaking for the industry in 1949, the indus- 
trv “had reached the point of diminishing returns.” 

‘In general, the certificated air carriers saw the solution to the air carriers’ 
financial problems in increased mail pay, higher passenger fares and elimination 
of some portion of already existing competition. Such a solution is consistent 
only with the philosophy that the air-travel market being served by the certiti- 
eated carriers could not be expanded. It is the static theory that there is only 
one pie and that it must be split up among all carriers. On this theory, and 
only on this theory would it be true that admission of new carriers could hurt 
existing carriers. This philosophy would never permit a substantial expansion 
of air transportation except through further subsidies. Air transportation 
would never be self-supporting save on a most limited basis, wholly inadequate 
to commerce or national defense objectives clearly set forth in the Civil Aero- 
nauties Act. It is the philosophy which the certificated carriers adhered to, 
until the noncertificated carriers, principally the North American management, 
compelled a different view. 

Quoting further from Mr. Fischgrund’s testimony, in 1949 he stated: 

“* * * My thought here on air-coach service is this: There are many times as 
many people who are traveling by other means than travel by air. They simply 
cannot afford to go by air. If there were a service by which they could go, for 
example, from here to New York, at practically rail-coach rates, or between any 
principal cities, the effect on aviation would be tremendous. 

“Mr, Murray mentioned the manufacturers not having sufficient orders. I 
was very much impressed at the beginning of the hearings by your mention of 
the importance of air transportation on national defense. The market that avia- 
tion must have is the volume market that will put air transportation where it 
belongs as a service, as a travel service instead of a luxury service. And that is 
a market which we hope to test, as well as a yardstick of costs, to see what extent 
there is a demand in the market for an air-coach service. 

“It can be determined that there is a tremendous demand by the mere fact 
that we have been able to operate under all of the hardships that we have. It 
can be determined by the tremendous rise of the Los Angeles to San Francisco 
subsidiaries of these transcontinental coach carriers. But the true extent of 
ae can be determined only by permitting somebody to go out and do 
t,°? 

At the close of the war aircraft, personnel, and all of the necessary ingredients 
for air-carrier operations became available. Simultaneously there appeared to 
be a demand for new services. This was true both with respect to freight and 
passengers. The Board was early faced with the problem forced upon it by 
nonscheduled freight and passenger carriers. With respect to the freight car- 
riers the Board adopted a regulation authorizing their scheduled operation until 
the Board should act on certificate applications. As a result, there were ulti- 
mately certificated, certain all-cargo carriers and the balance of the freight 
operators discontinued operations. The development was orderly and within the 
confines of proper regulatory authority. 

In the passenger field the Board adopted a different course. Although appli- 
cations were filed for similar regulatory treatment, the Board instead adopted 
regulations granting limited authority on a nonscheduled basis. Economic 
forces were still at work and there continued to exist a demand for low-cost 
passenger service, a demand which was not met by the certificated carriers. The 
Board then adopted @ course which now appears to have been inconsistent with 
the economic situation presented to it and instead of making a place for air- 
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coach operators to furnish service which the certificated carriers declined to 
furnish, proceeded in various stages to further limit the operating authority of 
the nonscheduled passenger carriers. The North American management con- 
tinued to develop air-coach service, a service which the public demanded, but 
was unable to furnish adequate service on a profitable basis within the narrow 
confines of the regulations which were applicable to it. As a result, the North 
American group is today faced with a compliance proceeding charging violations 
of these regulations. Had the Board adopted the same policy with respect to 
passenger carriers as it did with respect to the freight carriers, this controversial 
situation would, in all probability, never have arisen. 

The development of air coach resulted from the natural and inevitable effect 
of economic demand and exerted a favorable influence on the entire industry 
which has obviously been in the best interests of the public and of a sound air- 
transport system. In view of the Board’s regulatory approach to the passenger 
air-coach operations however, the development of aircoach was, in effect, a 
regulatory accident. That it was a favorable development was belatedly ad- 
mitted by the Civil Aeronautics Board 3 years after Mr. Fischgrund’s testimony, 
7 years after the North American management entered air transportation, and 
after a period of 6 years during which data on coach and noncertificated carrier 
operations had been submitted to it. In a 1952 report to the Senate Small Bus- 
iness Committee, the Board quite clearly recognized that the economic 
of North American’s management had been sound and had in fact benefited the 
entire air-transport industry. 

The Board made the following statement : 

“In the field of air fares, however, the situation is different, and there the 
influence of the irregular carriers has been strongly felt. From the beginning of 
their operations, a substantial number of the irregular air carriers have concen- 
trated on operating nonluxury services in the high-density markets at fares sub- 
stantially below the standard fares of the certificated carriers. Although there 
has been a substantial variation between the level of fares charged by the dif- 
ferent irregular carriers, the fares of the irregular group at the end of 1951 
averaged some 65 percent of the standard fares of the certificated carriers. The 
irregular carriers, by operating in markets, under conditions, and at times when 
high-density seating could be realized and, consequently, lower fares charged, 
helped to bring about the development of low-fare coach services of the type that 
have accounted for the largest portion of the recent growth in domestic passenger 
business of all air carriers. Such low-fare coach services have served as a com- 
petitive stimulus to the certificated carriers in the low-cost field, and, together 
with the coach services of the certificated carriers, have induced many persons 
to travel by air who would not have utilized air services at the higher standard 
fares. The extent to which the operation of these low-cost services on frequent 
schedules has enabled the irregular carriers to penetrate the passenger market is 
indicated by the fact that during the first 9 months of 1951 they carried some 
440,000 revenue passengers and flew 742,000,000 revenue-passenger-miles in 
domestic and international operaticns. 

“The competition that the irregular carriers have offered is not limited to com- 
petition with the certificated carriers. In addition, they have fought strongly 
among themselves for the available low-cost market. Although this latter com- 
petition has extended to some extent to all irregular oprators, it has on the whole 
had its strongest influence with respect to a relatively few of the irregular car- 
riers, since of the total noncertificated carriers operating passenger services, a 
limited number have accounted for the bulk of the business. In 1950, the 5 largest 
operators accounted for 45 percent of the revenue-passenger-miles operated by 
all irregular carriers and the largest 10 accounted for approximately 65 percent 
of the total.” * 

As a result of the competition of the few successful carriers of the large irregu- 
lar carrier industry, the certificated carriers belatedly entered into aircoach 
operations. The effect of this development was described by the Board as follows 
at page 17 of the same report: 

“The growth in traffic over the domestic trunkline carriers under special fares 
in those areas where it is definitely ascertainable has been phenomenal. For 
example, coach travel from a beginning of slightly less than 100,000,000 revenue 


% The Role of Competition in Commercial Air Transportation, report of the Civil 
Aeronautics Board to the Subcommittee on Monopoly of the Select Committee on Small 
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passenger-miles in 1949 has increased to over 1,200,000,000 passenger-miles in 
1951. Percentagewise this growth has raised coach travel from some 1 percent 
of total revenue passenger-miles to nearly 14 percent.” 

The problem presented to the Board by the North American group arises, there- 
fore, out of the fact that economic regulations which were adopted by the Board 
did not turn out to be in accord with the economics of the situation presented. 
The problem must be met in a manner which will be of the best interest to the 
air transport industry, the Board, and respondents. The regulations of which 
violations are charged against the North American group were adopted by the 
Board in rulemaking proceedings without any consideration having been given 
to the question whether profitable operations were possible or feasible under 
those regulations. No evidence of any kind was introduced in support of the 
regulations which were adopted. At the time of their adoption, it is doubtful 
whether profitable operations were possible under those regulations. The regu- 
lations were adopted, as is now clear, not with the objective in mind of enabling 
nonscheduled carriers operating large transport-type aircraft to furnish adequate 
services on a profitable basis, but rather in an effort by the Board, in carrying 
out its regulatory functions, to protect existing certificated carriers from what 
may have been felt would be too severe competition. As is now readily demon- 
strable, full compliance with the requirements of part 291 was, in fact, impossible. 

On the basis of operating experience it can be readily demonstrated that 
the so-called ticketing regulations and prohibitions against the issuance of 
exchange orders for example, cannot be complied with if a carrier in fact 
operates on a nonscheduled basis, which nonscheduled operation is required 
by another part of the regulation. Under these ticketing regulations, each ticket 
sold had to show the name of the carrier furnishing the transportation and 
this had to be shown at the time the ticket was sold and paid for. Since non- 
scheduled carriers cannot have fixed schedules in advance, and since the greater 
part of air transporttaion is sold from a day or two to 6 weeks in advance, a great 
part of which is return trip tickets, it is impossible to show the name of the 
carrier at the time the ticket is sold. The effect of compliance with this ticketing 
regulation was simply to limit the sale of aircoach service by a nonscheduled 
carrier. Agents for certificated carriers issue exchange orders and there appears 
to be nothing improper in the practice. The prohibition against the sale of ex- 
change orders for transportation on nonscheduled carriers appears to have no 
justification other than as an effort to limit the sale of transportation by agents 
on nonseheduled carriers. The regulation in effect prohibiting one ticket agent 
from selling transportation on more than one nonscheduled carrier operating 
between the same two points would make it impossible for any agent selling tick- 
ets on nonseheduled carriers to survive economically. In this compliance pro- 
ceeding, consistent with the position taken by counsel for the Board in an injunc- 
tion proceeding which grew out of this case, there will be an evidentiary hearing 
~oing to the validity and reasonableness or arbitrariness of all these regula- 

ions. There has as yet never been such a hearing. 

As above disclosed, the North American management has always favored low- 
cost mass air transportation and has proposed this type service in its pending 
certificate proceedings. It is and always has been the objective of the North 
American management to secure certification authorizing performance of air- 
coach operations. Because of firmly established board policies, severely limit- 
ing right of entry into the trunkline passenger market, the North American man- 
agement is faced with a most difficult task. The difficulties with which any 
such new applicant is faced may be made clear by reference to only a few 
cases. 

In 1941, in the Additional Service to Atlanta and Birmingham case, the Board 
appears to have adopted the doctrine that even though a proposed company 
could show that it could be adequately financed, a company already operating 
would be granted additional operaing authority and the new company would be 
denied operating authority. In the case the Board said: 

“There are two applicants for this route. Pennsylvania-Central is the holder 
of certificates of convenience and necessity authorizing air transportation of 
persons, property, and mail, and is currently conducting operations over ap- 
proximately 2,650 miles of route under the rules and requirements of the Board. 
Dixie is a newly organized corporation formed for the purpose of developing 
and operating the proposed airline in the event it is awarded the certificate. 
The record indicates that this company will be adequately financed. How- 
ever, due to the fact that its ultimate operation of the route is contingent upon 
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the award of a certificate, it has only a skeleton organization and is without 
operating personnel or equipment.” 

The Board adhered to this policy in 1948 in the Middle Atlantic Area case 
in which it denied applications to Atlantic Airlines. This was the first certif- 
icate case in which an applicant proposed coach service. In this proceeding the 
Board in the following words, disposed of the applicant who had expended some 
$200,000 in prosecuting its case before the Board: 

“* * * Any operation which competitively affects the operation of a carrier 
like PCA or TWA within a given area naturally affects the overall financial 
condition of that carrier, and we cannot, at this point in the history of the 
development of commercial aviation in this country, risk the diversional effect, 
systemwise, which we feel sure would ensue if Atlantic were certificated for 
extensive service in the Middle Atlantic area. This conclusion is drawn with 
the full realization of the fact that the Board should promote rapid, safe, eco- 
nomical air transportation to as great a segment of the American traveling 
publie as possible, but we are not convinced by the record that Atlantic could 
provide the transportation at its projected cost.” 

In the Additional Service to Puerto Rico case, two noncertificated carriers 
applied for authorization to operate coach service without mail pay between 
New York and Puerto Rico. The Government of Puerto Rico favored certifica- 
tion of a coach operator. In this proceeding the Board used the following 
language in denying the new applicants: 

“While other applicants in the case, notably Caribbean-Atlantic Airlines, Ine. 
and Trans Caribbean Air Cargo Lines, Inc., propose services which will be 
directed to this last mentioned need only, the Board agrees with the Examiner 
that the carrier selected [i. e. Eastern Airlines] should be able to provide vig- 
orous competition with Pan American under an authorization commensurate in 
latitude with that held by Pan American.” 

This is the only mention of the noncertificated applicants in the entire 
opinion. Because the noncertificated applicants were too small, they were denied 
the right to operate. 

In 1951 the Board issued its Opinion in the Transcontinental Coach Type Serv- 
ice case in which a Board majority denied one of the North American carriers 
and all other applicants authority to operate nonsubsidized schedule air services. 

The record in the Coach-Type Service case disclosed that some 400,000 persons 
would not have travelled by air had it not been for the aircoach services of the 
noncertificated carriers. That the evidence in the case showed a tremendous 
public need for aircoach services could not be denied, nor did the Board attempt 
to deny it in its majority opinion. That the certificated carriers had done 
nothing about meeting that demand could not be challenged and was not chal- 
lenged by the Board in its opinion. In denying the certificate applications of 
the nonsked applicants, the Board held that although need was adequately shown, 
the services of certificated carriers could be expanded to any extent necessary 
to take care of any amount of traffic. The Board went further and in effect 
acknowledged that it would keep newcomers out of domestic passenger trans- 
portation even if it had to compel the unwilling certificated carriers to perform 
services for which there was such a tremendous public need. In its opinion 
the Board stated : 

“We shall expect, and require, certificated carriers to expand and develop 
air coach services, subject to appropriate Board regulation and, where necessary 
to accomplish that end, we will exercise our statutory power to compel the 
reductions [in fares].” 

Under this doctrine, it would appear that no new carrier could ever be author- 
ized to provide any additional service where any service at all was being offered 
by a certificated carrier. 

The regulatory philosophy relied on in these decisions, especially in the one 
last discussed, would exclude any noncertificated applicant from ever securing 
a certificate authorizing service in competition with any existing certificated 
earrier. Regardless of what need is shown for new or additional service, exist- 
ing carriers can perform it, or if necessary can be compelled to perform it by 
expanding or changing the type of their operation sufficiently to do so. 

There are reasonable grounds to believe that during a certain developmental 
period in air transportation, under the Civil Aeronautics Act rigid limitation on 
right of entry was advisable. With the tremendous growth that has taken place 
in air transportation, however, during the past few years, it may well be that re- 
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evaluation of so rigid a doctrine is in order. In view of these precedents, how- 
ever, it seems clear that few applicants would today undertake the expense in- 
volved in prosecuting a certificate application for domestic trunkline passenger 
service. Respondents in this proceedings are the only applicants who are pres- 
ently actively prosecuting certificate applications for trunkline passenger service 
and appear to be the only persons financially able to do so. 

Unless the applications of respondents are heard and decided by the Board, 
there may be no opportunity for a review and reconsideration of the Board’s here- 
tofore inflexible doctrine opposing certification of new operators in the domestic 
trunkline passenger field. In the interest of future development of air trans- 
portation, there should be a review and reconsideration of this Board policy 
at this later stage in the development of air transportation when the industry 
has become substantially self-sufficient—a point in the development of the in- 
dustry when mere increase in the size of all existing operators can hardly be 
expected to result in reduced costs, and a mere increase in size of existing opera- 
tors may or may not result in benefits to the air transport system. 

Today it may be economically advisable to permit new carriers to participate 
in the major markets, thus securing to the air-transport industry, the benefits 
of new. ideas and new methods of doing business. The Board has, on several 
occasions stated that it is one of its proper functions to so regulate air trans- 
portation that its benefits are extended to the maximum number of the travelling 
public. The North American applications would afford an opportunity to con- 
sider implementation of this function with respect to major traffic routes. 

It would appear to be in the interest of the Board, the air-transport industry, 
and the public, as well as the North American group, that North American appli- 
cations should be heard and decided by the Board on the basis of the entire op- 
erating record and past conduct of the North American group considered together 
with its proposals for the future. 

If the enforcement proceeding is to go forward as presently scheduled, the 
North American management is placed in an extremely difficult position relative 
to its certificate applications. Alleged violations will be considered and de- 
termined in vacuo without any simultaneous reference to the merits of North 
American’s past service to the public or of its proposed service. Simultaneous 
consideration by the Board of the public interest aspects of North American’s 
past operations, its proposed services, its economic thinking on air transportation 
and alleged economic violations would place the entire matter in better perspective 
and would enable the Board to reach an objective and proper conclusion. The 
compliance question, the question of North American’s past services to the public, 
its proposed 3 cents airline plan, and North American’s economic approach to 
air transportation are all essential ingredients in the solution of this problem. 
They should be considered and weighed together, and the solution of the entire 
problem should be based on such consideration. 

The proposal of respondents makes such consideration possible without the 
Board’s foregoing any right or control of the situation which it now has. 

The result of the compliance proceeding may be revocation of the operating 
authority of respondent carriers. This result could normally be reached only 
after a prolonged hearing. My respondents’ proposal, exactly the same result 
could be reached at approximately the same time and there would be avoided the 
necessity of hearing and other formal steps in the compliance proceeding. In 
view of the complexity of the compliance proceeding and the necessity of having 
an evidentiary hearing on the question of the validity of the Board’s action in 
adopting certain regulations and the strong likelihood of the filing of a petition 
for review in the court of appeals, the proposal of settlement would result in 
substantial savings of time, expense, and effort on the part of all the persons con- 
cerned in the matter. 

It is pointed out that all of the issues of fact involved in the compliance pro- 
ceeding and all of the evidence which would be submitted in that proceeding 
will be before the Board for its consideration in the certificate proceedings. 
Any final order in the certificate proceedings denying certificates would have 
precisely the same effect as a revocation order in the compliance proceeding. 
In brief, substantial savings would be effected and yet the Board would retain 
precisely the same control over the situation as if the compliance proceeding 
were not dismissed. 
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Since this offer of settlement involves not only the question of dismissal of 
the compliance proceeding, but the relationship of the compliance proceeding to 
the pending certificate cases, it has been filed directly with the Board, and copies 
have been served upon the Office of Enforcement and the Examiner. 

Respectfully submitted. 


and 


Harpy K. MActray, 
Washington, D.C. 
JosePH ©. O’MAHONEY, 
Washington, D. 0. 
Attorneys for Twentieth Century Airlines, Inc.; Trans National Air 
Lines, Inc.; Trans American Airways, Inc., North American Aircoach 
System, Inc., and Stanley D. Weiss, James Fischgrund, Jack B. Lewin 
and R. R. Hart, Individually and as partners, d. b. a. Republic Air- 
coach System, also d. b. a. Twentieth Century Aircraft Company, 
also d. b. a. California Aircraft Company, and Stanley D. Weiss and 
James Fischgrund as partners, d. b. a. Standard Airmotive Company; 


Jacos FREED ADELMAN, 
New York, N. pe 
Attorney for Hemisphere Air Transport. 


Frsrvary 19, 1954. 
North American Airlines group consolidated statement of financial condition 


Current assets: 


as of Dec. 31, 19538 





Cash in bank and on hand_____----_--__--__- $490, 019. 00 
Accounts receivable__._.____~- $507, 647. 45 
Less: Reserve for bad debts___ 52, 336. 03 
—--—_-— 455, 311. 42 
Gas tax refund receivable___..__._._..-______-_ 62, 654. 18 
Total ‘eurretit) eubeleuii ce a as 
Fixed assets: 
Motorized vehicles__..___._..___ $6, 648. 49 
Less : Reserve for depreciation_ 2, 854. 88 
baleen $3, 793. 66 
Furniture and equipment____-_ 91, 118. 23 
Less : Reserve for depreciation_ 23, 918. 62 
po 67, 199. 61 
Flight equipment____-.____-__ 3, 107, 620. 98 
Less: Reserve for depreciation. 1,640, 737.19 
———_————__ 1, 466, 883. 79 
Operational equipment_____-~__ 9, 839. 11 
Less : Reserve for depreciation_ 1, 989. 10 
7, 850. 01 
Marine equipment______._-__-_ 34, 224. 92 
Less : Reserve for depreciation_ 7, 729. 99 
26, 494. 93 
Leasehold improvements____~_- 95, 113. 16 
Less : Reserve for amortization_ 38, 568. 39 
ee 56, 544. 77 
ote: ted eeieee. i ake ee ee A el 
Other assets: 
I il ae inniciieniihig sh ii ies aaa $115, 330. 28 
IE oo iii heat eng uh ula ee eles a 10, 700. 09 
ps CIEE SII RAN SS eam URS YR PS a 431, 000. 38 
TENN i i ooo 10, 728. 83 


1, 628, 766. 77 
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North American Airlines group consolidated statement of financial condition 
as of Dec. 31, 1953—Continued 


Prepaid expenses and deferred charges : 
Prepaid insurance $152, 815. 07 
Deferred aircraft overhaul 300, 000. 00 
Prepaid rent 16, 991. 64 
Prepaid advertising 0. 00 
Other prepaid expenses and deferred charges_ 21, 651. 75 


Total prepaid expenses and deferred charges__..___._____ $491, 458. 46 


Total assets 3, 695, 969. 41 


Current liabilities : 
Accounts payable 
Accrued taxes 
Collections as agent 
Insurance contracts payable 
Accrued payroll 
Other accrued expenses 


Total current liabilities 828, 017. 78 
Deferred credits : 
Unearned transportation revenue 
Hotel reservations 


Total deferred credits 
Reserves—operating : Reserve for aircraft overhaul 
Fixed liabilities: Loans payable 1, 015, 100. 01 


Total liabilities 2, 521, 464. 52 
Capital 


Total liabilities and capital 


North American Airlines group consolidated statement of profit and loss for 
the 12-month period ended Dee. 31, 1953 
Income: 
Passenger revenue 
Excess baggage income 
Commission income 
Income from charter flights 
Incidental revenue 


Total revenue 


Expenses: 
Flying operations 2, 245, 127. 57 
Direct maintenance 1, 654, 608. 56 
Depreciation 789, 395. 19 
Ground operations 296, 821. 61 
Ground and indirect maintenance 20, 433. 71 
638, 636. 13 
1, 675, 862. 54 
Advertising and publicity 893, 797. 84 
General and administrative 702, 170. 29 
44, 352. 41 


8, 961, 205. 85 
1, 056, 291. 59 
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APPENDIX B 
Fresruary 26, 1954. 

Mr. Harpy K. Mactay, 

Washington, D. C. 
Mr. Jacosp FREED ADELMAN, 

New York, N. Y. 
Mr. JoserH C. O’MAHONEY, 

Washington, D. C. 


GENTLEMEN: In accordance with rule 215 of the Board’s rules of practice, 
the Board has considered the offer of settlement presented by the respondents 
in the North American Airlines enforcement proceeding, docket No. 6000. The 
offer is set forth in a proposal for settlement dated February 19, 1954, and filed 
with the Board on that date. The Board has also considered the memorandum 
in support of recommendation that proposal for settlement be rejected, filed by 
the office of compliance on February 23, 1954. 

Under rule 215 of the Board’s rules of practice the offer of settlement should 
have been submitted first to the Chief of the Office of Compliance for its con- 
sideration in accordance with the provisions of that rule. However, by the 
memorandum referred to above, the Chief of the Office of Compliance has simul- 
taneously rejected the proposal and transmitted it to the Board with a recom- 
mendation that it not be accepted. Accordingly, the proposal will be deemed 
to have been finally submitted to the Board for its action thereon. 

By the proposal filed with the Board the respondents offer to settle the 
proceeding by surrendering for cancellation the letters of registration pres- 
ently issued and outstanding in the names of Twentieth Century Airlines, Inc., 
Trans-National Air Lines, Inc., Trans-American Airways, Inc., and Hemisphere 
Air Transport upon final decision by the Board denying respondents’ applica- 
tion for certificates of public convenience and necessity in the New York- 
Chicago Service case, docket No. 986, the Denver Service case, docket No. 1841, 
and the Northeast-Southwest Service case, docket No. 2355, or upon final de- 
cision in any one of said proceedings granting respondents a certificate of 
public convenience and necessity authorizing respondents to engage in scheduled 
air transportation. As a part of the settlement proposal, respondents requested 
that the compliance proceeding be dismissed or placed in inactive status. 

Upon consideration of this matter the Board has concluded that the offer of 
settlement should be rejected. The Board finds the proposal to be wholly un- 
acceptable, and no useful purpose would be served by elaborating at length upon 
the reasons for our rejection. However, for your guidance in connection with 
any future settlement proposals which you may wish to make to the Office of 
Compliance as provided in rule 215, we would like to call to your attention 
the following factors in our conclusion: 

“1. The proposal does not include any offer to adjust the scope or regularity 
of operations, or the mode of conducting operations as a combined operation, 
or to suspend or terminate any of the existing arrangements or relationships 
which enable the respondents to operate as a group, pending the termination 
of the letters of registration at the conclusion of the three route proceedings. 
Since the route proceedings are all major ones involving many parties and 
issues, termination as proposed by respondents is probably at least a year in 
the future, and more likely is 18 months to 2 years distant. (Moreover, if a 
certificate of public convenience and necessity is issued the offer is meaningless, 
for the carriers would thereupon be required by part 291 of the Board’s regula- 
tions to surrender their letters of registration in any event.) 

“2. Even if the letters of registration of the 4 air-carrier respondents are 
eventually terminated in accordance with the terms of the offer, the remaining 
9 nonearrier respondents would not be prohibited by the settlement order from 
entering into arrangements with other air carriers exactly like those alleged 
to be unlawful in this. proceeding. The noncarrier respondents would be free 
to make such arrangements either before or after termination of the letters 
of registration. Thus nothing would actually be settled by acceptance of the 
offer. 

“3. The complaint contains serious and substantial charges of violations of 
the act by the noncarrier respondents. Yet the offer of settlement, if accepted, 
would mean that the Board in effect would be simply dismissing this portion 
of the complaint, and that no restrictions or sanctions on the noncarrier re- 
spondents would be imposed either now or upon termination of the letters of 
registration. 
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4, The principal argument advanced in support of the proposal is that accept- 
ance would enable the Board to consider whether there is a public need for re- 
spondents’ service. Acceptance of such a proposal, however, would encourage 
violation of law contrary to the public interest, for it would permit a violator to 
obtain long delays and postponements of enforcement proceedings by the simple 
expedient of filing applications for route authority and seeking delay of the en- 
forcement action until the route proceeding is decided. Moreover, regulatory 
and economic chaos would be brought about if the Board postponed or dismissed 
enforcement proceedings in cases where an applicant inaugurated the very 
service for which authority was sought in advance of the Board’s determina- 
tion of the application. The Board believes that it has the duty under the Civil 
Aeronautics Act to follow an enforcement policy designed to insure reasonable 
compliance by all air carriers with the act and the Board’s regulations, and that 
such a policy is necessary to implement the congressional policy and the Board’s 
program for the development and encouragement of air transportation. 

The decision to reject the offer of settlement has been approved by the Board. 
However, Members Lee and Adams wish to make a separate statement as follows: 

“While we concur in rejecting the offer of settlement we would grant the 
earlier request by the North American Group in docket No. 6357, for greater 
clarity in the Board’s economic regulations by permitting 14 trips a month be- 
tween any two pairs of points in the United States by any one carrier, and would 
defer the enforcement proceeding until after decision in the Omnibus case, 
provided the carriers consented to a cease-and-desist order.” 

A copy of this letter is being sent to the Examiner in this proceeding and to 
the Chief of the Office of Compliance. 


Sincerely yours, 
CHAN GuRNEY, Chairman. 


BEFORE THE CIVIL AERONAUTICS Boarp 
Washington, D. C. 
Docket No. 6000 
In the Matter of Twentieth Century Airlines, Inc., et al——Compliance Proceeding 


REQUEST FOR RECONSIDERATION OF SETTLEMENT PROPOSAL AND MODIFICATION SETTLE- 
MENT PROPOSAL 


Respondents in this proceeding on February 19 filed a Proposal for Settlement. 
In brief, it was proposed that the Enforcement Proceeding be dismissed and that 
Respondent carriers would surrender their present operating authority upon 
final unfavorable Board action in three pending certificate proceedings or upon 
favorable action in any one of those proceedings. This proposal was rejected 
by the Board in a letter dated February 26, 1954. The rejection of Respondents’ 
proposal, based on the grounds set forth in the Board’s letter rejecting the pro- 
posal, indicates very clearly that certain matters which should be considered by 
the Board were not properly understood or that they were inadequately 
considered. 

In rejecting the proposal the Board set forth grounds for rejection in four 
numbered paragraphs, in the first of which the Board stated: 

“1. The Proposal does not include any offer to adjust the scope or regularity 
of operations, or the mode of conducting operations as a combined operation, 
or to suspend or terminate any of the existing arrangements or relationships 
which enable the respondents to operate as a group, pending the termination 
of the Letters of Registration at the conclusion of the three route proceedings.” 

With respect to this ground for rejection, the following matters should be 
but were apparently not, considered : 

Respondents in this proceeding have at all times taken the position that 
safe and profitable operations cannot be conducted in accordance with the 
Board’s regulations concerning regularity and frequency if those regulations 
are to be strictly interpreted as the Board has on some occasions indicated 
they should be. The regulations are designed and the Board has interpreted 
them to prohibit route-type operations. At least as long ago as July 28, 1948, 
Standard Airlines, owned and operated by two of the Respondents in this 
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proceeding, advised the Board, inter alia, in an application for temporary exemp- 
tion, Docket No. 3429, as follows: 

“Section 292.1 of the Board’s regulations, if construed to substantially limit 
regularity of flights, appears to be designed to authorize an operation which 
is economically, financially, and practically impossible.” 

In recent hearings before the Senate Small Business Committee, a memorandum 
dated shortly after this exemption application was filed, i. e., September 16, 
1948, was introduced in the record. This memorandum was to the Board from 
the Chief of its Bureau of Economic Regulations and proposed a revision of 
Section 292.1. In this memorandum the truth of what Standard had told the 
Board was specifically recognized. In that memorandum it is stated: 

“Our experience to date convinces us that, with few exceptions, it is neces- 
sary for carriers operating large aircraft to routinize their operations; that a 
fixed-base operation of the type which we believe section 292.1 was originally 
intended to cover is not generally feasible for them, but they must more and 
more confine their operations between certain points to build up a clientele and 
insure themselves of adequate load factors and a balanced directional flow. 
The need for route operations by large carriers is further emphasized by purely 
operational factors—that is, considerations of maintenance, overhaul, fueling, 
erew change, etc. It is in the latter respect that the analogy between irregular 
carriers and tramp steamers breaks down, for it is necessary in the case of 
the former to make careful provision for their frequent overhauls and mainte- 
nance checks, crew changes, etc. Generally speaking, this cannot be successfully 
accomplished economically except on route operations.” 

Based on this memorandum, regulations were adopted which even further 
restricted the operations of irregular carriers. It can only be concluded that 
the Board is fully aware of the fact that economical operations conducted in 
accordance with the highest maintenance standards which obviously should be 
maintained in every common carriage air transport operation, cannot be con- 
ducted by any carrier utilizing large transport-type aircraft such as the DC-4, 
80-passenger aircraft used by Respondents, except in substantially the manner 
in which they are conducted by Respondents. Secondly, Respondents have at 
all times maintained that the regulations presently in effect and which the 
Board seeks to apply to these Respondents are invalid as to these Respondents 
for the reasons: 

1. that they were not adopted as the result of any adjudicatory hearing, and 

2. that they are unreasonable and arbitrary and were adopted by the Board 
as it was then constituted, without and consideration of the feasibility of 
operating an economical and safe operation with large transport-type aircraft, 
a type of operation which the regulations specifically purported to authorize 
and control. With respect to this position consistently taken by Respondents, 
i. e., that the regulations, as amended since 1948, are unlawful and void for 
lack of proper hearing and their unreasonable character, the following is called 
to the Board’s attention: 

Respondents specifically raised this question for the Board’s consideration in 
this proceeding in the original answer filed April 13, 1953. No action having 
been tatken with respect to the validity of the regulations by the Board, and 
the case having been set for hearing, Respondents filed an action in the District 
Court of the United States for the Southern District of California, Central 
Division, to enjoin further proceedings on the grounds of invalidity of the 
Board’s regulations, the same question urged before the Board but which the 
Board had not decided. The hearing was postponed and thereafter a petition 
was filed with the Board requesting that it take immediate action to make a 
decision with respect to the issue of the validity of its regulations. On the 
following day, to wit, July 1, 1953, the Board issued its order Serial Number 
E-7528, in which the Board declined to decide the question of the validity of 
its own regulations and stated that such decision would be deferred until “the 
close of the hearing or thereafter” in this proceeding. Thereafter, on July 17, 
1953, Respondents in this proceeding filed an injunction proceeding in the United 
States District Court for the District of Columbia seeking to enjoin the Board 
from proceeding with this enforcement case on the basis of invalidity of its 
regulations. The case ultimately was appealed to the United States Court of 
Appeals for the District of Columbia Circuit and to the Supreme Court of 
the United States, being dismissed solely on procedural grounds and without con- 
ae of the merits of Respondents’ contention of invalidity of the Board's 
regulations. 
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In these court proceedings, Respondents contended that they had been en- 
titled to an adjudicatory hearing before the Board on the validity of the Board’s 
regulations. In answering this contention in argument in the various courts, 
counsel for the Board took the position that if the case were remanded to the 
Board, Respondents would be given an adjudicatory hearing on the regulations 
involved and that this hearing would be had in this enforcement proceeding. 
Thereafter, discussions were had between counsel for Responodents and the 
General Counsel and other staff members of the Board and it was the position 
of the Board’s General Counsel and the staff that such a hearing would be 
given these Respondents in this enforcement proceeding. On February 26, 1954, 
the Examiner in this proceeding on the basis of the position which the Board’s 
counsel had taken in the various courts, ruled that evidence going to the validity 
of the regulations which these Respondents are charged with violating would 
be received. TR-430-439. 

Insofar as the Board has rejected the Proposal of Settlement because of the 
fact that Respondents have not offered to adjust the scope or regularity of 
their operations or the mode of conducting them, the Board is, in fact, taking 
the position that Respondents, pending determination of the validity of the 
Board’s regulations, which regulations Respondents have always maintained 
would make it impossible for them to operate either economically or with the 
same standards of safety as a scheduled operator, that Responodents must, in 
fact, comply with regulations which may be invalid. In addition, it is taking 
the position that they must comply with regulations under which economic 
operations with the highest standards of maintenance and safety cannot be con- 
ducted. 

With respect to the portion of the paragraph above quoted from the Board’s 
letter of rejection, relying on Respondents failure to offer to “suspend or ter- 
minate any of the existing arrangements or relationships which enable the 
Respondents to operate as a group” the following should be considered: 

The arrangements and relationships are set forth in agreements which have 
been on file with the Board for approximately a year. These include lease 
agreements for aircraft between certain of the Respondents, operating agree- 
ments between the air carrier Respondents, ticket agency agreements and agree- 
ments covering the fiscal and accounting activities of the Respondents. The 
Board has taken no action on any of these agreements and there is no way of 
knowing, in the absence of such action, whether the relationships established 
under these agreements are considered by the Board to be proper or improper. 
In considering an offer or proposal of settlement, it is unreasonable to require 
Respondents to discontinue relationships established under agreements which 
have long been on file with the Board but as to which the Board has failed to 
take any action. It is likewise unreasonable in rejecting such a proposal to 
require these Respondents to comply with regulations, the validity of which 
the Board has agreed will be determined in this very proceeding, especially in 
view of the fact that Respondents have maintained at all times that economical 
operations maintained in accordance with the highest maintenance require 
ments applicable to scheduled airline operations cannot be conducted in accord- 
ance with the Board’s regulations. As indicated in the Goodkind Memorandum, 
the Board has been advised by its own staff, that the position maintained by 
Respondents in this proceeding with respect to economical operations, main- 
tenance, etc., is sound and correct. In effect, in rejecting Respondents’ pro- 
posal, the Board is requiring that Respondents either operate in a way which 
Respondents know would be unwise and unjustified from the standpoint of 
the public or to discontinue operations entirely. 

With reference to the next sentence in the paragraph numbered 1 in the 
Board's letter of rejection, i: e.: 

“Since the route proceedings are all major ones involving many parties and 
issues, termination as proposed by respondents is probably at least a year in the 
future and more likely is 18 months to 2 years distance.” 

In the event of the grant of a certificate in the New York-Chicago case or in 
the Denver Service case, it seems clear that the elapsed time would be substan- 
tially less from that indicated. In addition it is pointed out that in this enforce- 
ment proceeding there will be the first adjudicatory and evidentiary proceeding 
ever held by the Board with respect to the validity of the regulations involved. 
There will be put in evidence testimony of many of the nonscheduled air carrier 
operators and ticket agents, who during the past few years have been forced 
out of business in an attempt to comply with Board regulations. There will 
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be voluminous evidence of an economic nature in explanation of the impossi- 
bility of operating an economical service in accordance with the highest stand- 
ards of maintenance and safety under the Board’s regulations. There will be 
introduced evidence to show that it was in fact the purpose of Board regulations 
to make such operations impossible. Already in the pending hearing the 
Board’s investigators who are probably more familiar with nonscheduled opera- 
tions than any other persons acquainted with such operations have specifically 
stated with respect to certain of the regulations that they do not know of any 
purpose which these regulations serve in the interests of any member of the 
public. So far, each investigator on cross-examination has made such admis- 
sions. The chief of the Board’s investigating staff with respect to the Board’s 
regulations requiring that tickets of nonscheduled carriers show the address 
of the carrier, testified as follows: 

“Q. Can you tell me, as an investigator, what purpose would be served by 
having the address of the carrier on the ticket that wouldn’t be just as well 
served or better served by having the addresses of each of the local offices of the 
carriers agent on there? 


“A. I don’t know. 
“Q. Do you know of any purpose that is served, so far as any member of the 


public is concerned, by having the address of the passenger on the ticket? 

“A. I don’t know. 

“Q. Do you know of any purpose that is served so far as the public is concerned 
by having the address of the carrier? 

“A. I don’t know. 

All of this testimony was received over objections by the compliance attorney. 
Testimony of other investigators is the same. See, for example, Tr. 342: 

“Q. In investigating the respondents in this case did you find that the prac- 
tices they follow with respect to tickets, the matter of addresses both of carriers 
and of passengers, the matter of when payment is made, the matter of the 
issuance of exchange orders and the issuance of tickets in return for those, did 
you find that those things injured or harmed any member of the public? 

“The Witness. I don’t know. 


“By Mr. Maciay: 

“Q. You don’t know whether it harmed any member of the public? 

“A. No, sir, I don’t.” 

The question of the lawfulness of any Board order revoking respondents’ 
operating authority and the question of validity of the Board’s regulations must 
inevitably result in a petition for review in a United States Court of Appeals. 
It is likely that the operation of respondents will continue in any event for an 
amount of time equivalent to the length of time that would be involved if the 
proposal for settlement were accepted. 

With respect to the last sentence in paragraph numbered 1 of the Board's 
letter of rejection stating that respondent carriers letters of registration would 
have to be surrendered in any event, in the event of the grant of a letter of 
registration, it is pointed out that one of the respondent carriers, Hemisphere 
Air Transport is not an applicant for a certificate and that the proposed settle- 
ment includes Hemisphere’s offer to surrender its letter of registration. 

The paragraph numbered 2 in the Board’s letter of rejection reads as follows: 

“Even if the Letters of Registration of the four air carrier respondents are 
eventually terminated in accordance with the terms of the offer, the remaining 
nine noncarrier respondents would not be prohibited by the settlement order 
from entering into arrangements with other air carriers exactly like those alleged 
to be unlawful in this proceeding. The noncarrier respondents would be free 
to make such arrangements either before or after termination of the Letters 
= Registration. Thus nothing would actually be ‘settled’ by acceptance of the 
offer.” 

It is pointed out again that the arrangements referred to between the non- 
carriers respondents and the air carrier respondents are set forth in ageements 
which have long been on file with the Board and as to which no action has been 
taken. In any certificate proceeding, the question of fitness, willingness and 
ability of respondents would be determined and in such a proceeding the Board 
would presumably determine the validity and lawfulness of these arrangements. 
A determination that such arrangements are unlawful in such a proper ad- 
judicatory hearing would assure that no similar arrangements would be made by 
respondents. 


on hn ee ee 
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Paragraph numbered 3 in the Board’s letter of rejection reads as follows: 

“The complaint contains serious and substantial charges of violations of the 
Act by the noncarrier respondents. Yet the offer of settlement, if accepted, 
would mean that the Board in effect would be simply dismissing this portion 
of the complaint, and that no restrictions or sanctions on the noncarrier re- 
spondents would be imposed either now or upon termination of the letters of 
registration.” 

All of the charges of violations of the Act by the noncarrier respondents are 
alleged violations of Section 408 and Section 401. These charges in turn de- 
pend upon the same arrangements and relationships referred to in paragraph 2. 
In the event of surrender of the air carrier letters of registration, there could 
not exist any such relationships within the contemplation of 408, since no air 
earriers would continue to exist as such and for the same reason there could be 
no continuing relationship within the contemplation of 408. Cancellations of 
the letters of registration would immediately make it impossible for the non- 
carrier respondents to continue to violate, if it should be found that they are 
violating, either Section 401 or Section 408. 

Paragraph numbered 4 reads as follows: 

“The principal argument advanced in support of the Proposal is that ac- 
ceptance would enable the Board to consider whether there is a public need for 
respondents’ service. Acceptance of such a proposal however, would encourage 
violation of law contrary to the public interest, for it would permit a violator 
to obtain long delays and postponements of enforcement proceedings by the 
simple expedient of filing applications for route authority and seeking delay of 
the enforcement action until the route proceeding is decided. Moreover, regu- 
latory and economic chaos would be brought about if the Board postponed or 
dismissed enforcement proceedings in cases where an applicant inaugurated the 
very service for which authority was sought in advance of the Board’s determina- 
tion of the application. The Board believes that it has the duty under the Civil 
Aeronautics Act to follow an enforcement policy designed to insure reasonable 
compliance by all air carriers with the Act and the Board’s regulations, and that 
such a policy is necessary to implement the Congressional policy and the Board’s 
program for the development and encouragement of air transportation.” 

The first sentence of this paragraph is an extremely important consideration 
from the standpoint of the Board, the public and respondents. In the interest 
of all three, the question whether there is a public need for respondents’ service 
should be considered by the Board and should be considered in an atmosphere 
under circumstances comparable to those which normally prevail with respect 
to any applicant certificated or otherwise in an ordinary route proceeding. In 
an enforcement case as has been made abundantly clear by objections inter- 
posed by the Board’s enforcement attorney in this very proceeding, the purpose 
and plan is to exclude from the record any consideration whatsoever of any issue 
except whether a respondent has violated a Board regulation. There is always 
excluded any consideration of anything which the respondent may have done 
which might have had a favorable effect in the air transportation industry or 
the public. Revocation of operating authority for “knowing and willful” viola- 
tions of the Board’s regulations is the inevitable result in this enforcement pro- 
ceeding. Respondents compelled to go through the enforcement proceeding in 
which all consideration of the favorable aspects of past operations will be ex- 
cluded can never have a fair and proper hearing before or a decision by this 
Board unless all aspects of their past operations can be considered together. 
This can only be done in a certificate proceeding. In determining whether to 
accept or reject respondents proposals as originally submitted or as hereinafter 
modified, the Board cannot properly blind itself to the fact that these respond- 
ents have contributed as much if not more to aviation than any other air carrier. 
The entire air coach development can be attributed to operations by these re- 
spondents along with the consequence of substantial expansion and domestic air 
transportation which has benefited the industry, the public and the national 
defense. 

Determination of whether to accept respondent’s proposal requires an approach 
considerably broader than that of a prosecuting attorney burdened solely w ‘h 
the obligation of enforcing laws passed by a legislature. In this case, the 
Board is the legislature, the judge, and the prosecutor and it must give wei; bt 
to proper consideration falling within each of these categories of responsibility. 
It cannot be successfully denied: (1) that no applicant has every been per- 
mitted by the Board to engage its passenger air transportation over domestic 
trunk line routes by the Civil Aeronautics Board; (2) that no other applicant 
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today, because of the past closed door policy and the expense and substantial 
impossibility of successfully prosecuting a certificate application can bear the 
administrative burden of going forward to conclusion with certificate proceed- 
ings before the Board; and (3) that respondents are following the very course 
often recommended by the Board in a certificated industry, i. e., “If you want 
to operate, get a certificate from the Board”, (4) that from the standpoint of 
the public whose interest the Board protect and promote, there has been and can 
be no criicism of respondents. 

With respeet to the suggestion that acceptance of the proposal would encourage 
violation of law contrary to the public interest by delaying enforcement pro- 
ceedings through the filing of certificate applications, it is pointed out that the 
situation in air transportation of the North American Airlines group is unique 
and that no proceedings would be set by acceptance of their proposal. They 
are the only group that owns all of its own equipment, that consequently has a 
very substantial investment in its operation. It is the only group actually 
prosecuting three major certificate proceedings. In addition, acceptance of the 
proposal under the circumstances would not result in any delay in ultimate 
decision on the fate of respondents. With respect to the Board’s next statement 
that “regulatory and economic chaos” would result, it is pointed out that re- 
spondents have been operating for many years and that there is in fact but no 
“economic chaos’. On the contrary it ean be quite conclusively proven that 
respondents operations have contributed favorable to the industry and to the 
needs of the public. 

With respect to the last sentence in paragraph 4, it is pointed out once again 
that the validity of Board’s regulations will in this proceeding be determined 
for the first time on the basis of evidence and economic data. It is pointed out 
too, that the regulations were adopted by the Board as then constituted without 
any determination by the Board of the reasonableness or propriety of the regu- 
lations involved. It is pointed out further that respondents are in fact willing 
to comply with “reasonable” regulations. By reasonable is meant regulations 
which will permit economical operations conducted in full compliance with the 
highest standards of maintenance and safety presently applicable to the certifi- 
eated industry and are willing to comply with any regulations of the Board 
which can be shown to have a favorable effect on any member of the public in 
the service of which respondents have operated and the demands of which 
respondents have at all times meant. 

With respect to the Board’s references to Congressional policy and the 
Board’s program for the development and encouragement of air transportation, 
respondents believe that any policy of the Board which is designed to or has the 
necessary inevitable result of eliminating them from the air transportation 
industry for violations of regulations the validity of which has never been 
adequately determined and the reasonableness of which is at least highly con- 
troversial is a program which would be inconsistent both with Congressional 
policy and with any program the purpose of which is the “development and 
encouragement of air transportation”. 

The grounds relied on by the Board in rejecting Respondents’ settlement pro- 
posal are such that any settlement of the matter is, in fact, made wholly im- 
possible. 

Economic operations consistent with certificated air carrier safety standards 
eannot be conducted by Respondents in accordance with the Board’s regula- 
tions as the Board would apparently interpret them. In addition, reduction in 
the scope of Respondents’ operation to the extent which the Board would 
presumably require, even assuming such operations were economically feasible, 
would necessitate, at a minimum, partial liquidation of Respondents’ properties 
and substantial reduction in personnel. The grounds relied on by the Board 
assume the validity of Board regulations, although the Board has itself taken 
the position in court that Respondents will have an adjudicatory and evidentiary 
hearing in this enforcement proceeding going to the validity of those very 
regulations. Although the Board has made a vague statement that settlement 
on the terms proposed by Respondents would create economic chaos and would 
not be in the public interest, there is nothing which can be pointed to to sub- 
stantiate that statement. Respondents have never been charged by the Board 
with any conduct or practice harmful in any degree whatsoever to any mem- 
ber of the public. There has been no charge of any safety violation. Throughout 
this proceeding and the litigation which has taken place in four different courts 
to date, the Board has always agreed that these Respondents have never been 
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guilty of or charged with any practice which would in any way be injurious to 
any member of the public. For example, in the oral argument in the United 
States District Court for the Southern District of California, held on June 26, 
1953, counsel for the Board stated : 

“Now I don’t think any of these plaintiffs—we are not alleging that any of 
these plaintiffis—ever engaged in any improper practices.” 

As to economic chaos, the air transport industry has prospered beyond all 
expectation, which prosperity has increased every year during which Re- 
spondents have been in business. 

Respondents cannot, considering their own interests or the interests of the 
public, substantially reduce the present scope of their operations without imme- 
diate or irreparable injury to themselves and to the public which they serve. 

Contrary to the Board’s position that Respondents’ offer of settlement offers 
practically nothing, it is the Board’s rejection which, in fact, is unreasonable and 
which would be contrary to the best interests of the public. 

The advantages incident to acceptance of Respondents’ proposal are set forth 
at pages 2-3 of the original proposal. All of those advantages would accrue 
from acceptance of the proposal and nothing has been stated in the Board’s 
letter of rejection which in any degree detracts from those advantages. 

In the letter of rejection there is set forth a separate statement by the two 
dissenting members of the Board. Respondents request, first, that the original 
offer of settlement be reconsidered and accepted, and, secondly, Respondents 
modify their original proposal insofar as they hereby agree to the fourteen flight 
limitation proposed in the statement by the two dissenting members. 


Respectfully submitted. 
Harpy K. Mactay, 


1317 F Street NW., 

Washington 4, D. C., 

JosepH C. O’MAHONEY, 

236 Southern Building, 

Washington, D. C., 

Jacon FREED ADELMAN, 

60 Bast 42d Street, 

New York 17, N. Y., 

Attorneys for Respondents. 
Marcu 5, 1954. 


In view of the fact that the hearing in this proceeding is presently set for 
March 10th, this Reguest for Reconsideration of Settlement Proposal and Modi- 
fication of Settlement Proposal is filed directly with the Board and copies have 
been served on the Examiner and on the Compliance attorneys. 

Harpy K. Mactray, 
1317 F Street NW., Washington 4, D. C. 
Marca 5, 1954. 


BeEroreE THE CiviL AERONAUTICS Boarp 
Washington, D. C. 
Docket No. 6000 
In the Matter of Twentieth Century Airlines, et. al—Compliance Proceeding 


REQUEST FOR POSTPONEMENT 


Respondents in this proceeding have today filed a request for Reconsideration 
of Settlement Proposal and Modification of Settlement Proposal in which re- 
spondents take the position that the original settlement proposal rejected by the 
Board on February 26, 1954, should be accepted and in which in the alternative 
a modified proposal accepting a 14 flight limitation as proposed by the two dis- 
senting Board members is proposed. 

We believe that the new proposal and request for reconsideration will raise 
substantial questions which the Board should have an opportunity to pass on 
prior to there being taken any further steps in this enforcement proceeding. 


77632—57—>pt. 1, vol. 2——34 
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It is therefore respectfully requested that the hearing in this enforcement 
proceeding be postponed until the Board has had an opportunity to act on the new 
proposal and request for reconsideration. 


Respectfully submitted. 
Harpy K. Mactray, 
1317 F Street NW., Washington, D. C. 


Louis P, HAFFER, 
1244 20th Street NW., Washington, D. 0. 


Jacos FREED ADELMAN, 
60 East 42d Street, New York 17, N. ¥. 


Marcy 9, 1954. 
Mr. Harpy K. MAciay, 
Washington, D.C. 


Mr. Jacosp FREED ADELMAN, 
New York, N. Y. 


Mr. JosepH C. O’MAHONEY, 
Washington, D.C. 

GENTLEMEN: On February 26, 1954, the Board advised you that it had con- 
cluded that the offer of settlement presented by the respondents in the North 
American Airlines Enforcement Proceeding, docket No. 6000, should be rejected. 
On March 5, 1954, you filed on behalf of the respondents a request for reconsid- 
eration of settlement proposal and a modification of settlement proposal, together 
with a request for postponement, requesting that the hearing in the proceeding 
be postponed until the request for reconsideration has been acted upon. 

In the original proposal filed with the Board the respondents offered to settle 
the proceeding by surrendering for cancellation the letters of registration pres- 
ently issued and outstanding in the names of Twentieth Century Airlines, Inc., 
Trans National Air Lines, Inc., Trans American Airways, Inc., and Hemisphere 
Air Transport upon final decision by the Board denying respondents’ application 
for certificates of public convenience and necessity in the New York-Chicago 
Service case, docket No. 986, the Denver Service case, docket No. 1841, and the 
Northeast-Southwest Service case, docket No. 2355, or upon final decision in any 
one of said proceedings granting respondents a certificate of public convenience 
and necessity authorizing respondents to engage in scheduled air transportation. 
As a part of the settlement proposal, respondents requested that the compliance 
proceeding be dismissed or placed in inactive status. 

In the request for reconsideration the respondents now offer to modify the 
original proposal by agreeing to limit the operations of each of the 4 large irregu- 
lar carriers to not more than 14 round trips per month between any 2 points. 

Upon reconsideration of this matter in the light of the modification and in the 
light of the arguments advanced in support of the modified proposal the Board 
has again concluded that the offer of settlement should be rejected. In our judg- 
ment, the modification does not change the original proposal in any significant or 
substantial respect. It does not purport to modify the original proposal by now 
offering to make any adjustments with respect to the alleged violations relating 
to section 408, the ticket and ticket agency regulations, or the conduct of com- 
bined operations. In addition, acceptance of the offer would not even bring 
about a substantial reduction in scope of operations, since the respondents could, 
by dovetailing the operations of the 4 irregular carriers, continue to operate 
approximately 2 round trips per day between any 2 points. Moreover, there is 
nothing to prevent other irregular air carriers from being added to the North 
American group in order to increase the volume of operations. 

The Board again wishes to remind you that offers of settlement are clearly 
required under the Board’s rules of practice to be submitted in the first instance 
to the Office of Compliance. In order that there may be no misunderstanding on 
this point we consider that modifications of offers of settlement which have been 
rejected by the Board should likewise in the future be submitted to that Office. 
In addition, we wish to call your attention to the fact that the rules of practice 
specifically provide that the submission of the offer or proposal of settlement shall 
not alter or delay the course of the proceeding unless so ordered by the Board. 
In view of the fact that this proceeding has now been pending for almost exactly 
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1 year, during which time the respondents have had many opportunities to submit 
an offer of settlement for consideration by the Office of Compliance and the Board, 
the Board will expect that this provision of the rule be adhered to strictly. 

The decision to reject the offer of settlement has been approved by the Board. 
However, Members Lee and Adams dissent from this action, for the reasons 
relating to their views which are incorporated in the Board’s letter of Feb- 
ruary 26, 1954. 

In view of the action taken herein no action is required on the request for 
postponement, and it is hereby dismissed. 

A copy of this letter is being sent to the examiner in this proceeding and to the 
Chief of the Office of Compliance. 

Sincerely yours, 
CHAN GURNEY, Chairman. 


WasuHrneton, D. C., March 12, 1954. 


Re In the Matter of Twentieth Century Airlines, Inc., et al., Compliance Proceed- 
ing, Docket No. 6000. 


Mr. CHAN GURNEY. 
Chairman, Civil Aeronautics Board, Washington, D. C. 


DEAR MR. GURNEY: Counsel for respondents have received your letter dated 
March 9, 1954, in which you have informed them that a majority of the Board 
has decided to dismiss respondents’ request for reconsideration of settlement 
proposal and modification of settlement proposal and their request for post- 
ponement. 

Respondents hereby request that the Board reconsider its decision of rejection 
and dismissal. In support thereof, respondents state the following: 

1. On February 19, 1954, respondents filed a proposal for settlement of the 
docket No. 6000 enforcement proceeding. Under this proposal they offered to 
settle such proceeding by surrendering for cancellation the letters of registration 
presently issued and outstanding in the names of Twentieth Century Airlines, 
Ine., Trans National Airlines, Inc., Trans American Airways, Inc., and Hemi- 
sphere Air Transport, upon final decision by the Board denying respondents’ 
application for certificates of public convenience and necessity in three certificate 
proceedings now pending before the Board or upon final decision in any one 
of such pending certificate proceedings granting respondents a certificate of 
public convenience and necessity, authorizing them to engage in scheduled air 
transportation. The three pending certificate proceedings referred to, and in 
which all air carrier respondents but Hemisphere Air Transport are parties, are: 
the New York-Chicago Service case, docket 986; the Denver Service case, docket 
1841; and the Tulsa Service case, docket 2355. In support of their proposal, 
respondents stated that this course of action offered advantage of permitting 
a sound disposition of the alleged violations with which respondents are charged, 
and that it at the same time provided the only means for a proper resolution of 
certain fundamental issues, such as rights of entry in air commerce, which 
underlie the economics of domestic trunk route transportation and the type of 
service which respondents are providing. The advantages of this proposal may 
be summarized as follows: 

(a) The offer to cancel respondents air carriers letters of registration would 
have the effect of making compliance proceedings unnecessary for any purpose. 

(b) All evidence in compliance proceedings concerning alleged violations 
would be considered by the Board in the pending certificate proceedings in con- 
nection with the issue of fitness, willingness, and ability. The Board would 
thus have an opportunity to appraise the relationship between any economic 
violations and all other issues relevant to the right of applicants to continue 
operating. 

(c) The tremendous amount of time, effort, and expense incurred by respond- 
ents as well as by the Board and its staff in going forward with the enforcement 
proceeding, would be eliminated. 

(d) Proper disposition of the problems raised by the North American group 
necessarily involves a determination by the Board of public interest aspects 
of North American’s record in pioneering and developing low fare air-coach 





1148 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 





operations, its proposed scheduled air-coach services at rates substantially lower 
than those now prevailing, as well as the economic violations with which the 
group are charged in the compliance proceeding. Respondents’ proposal would 
enable the Board to consider all of these matters at one time rather than in a 
piecemeal fashion that would otherwise take place if the compliance proceeding 
was handled separately. Certificate proceedings present the only forum in 
which all the problems raised by the North American operation can be properly 
and simultaneously resolved. 

(e) It is only by following the course suggested in the proposal that the Board 
would have an 0; portunity to review and possibly reappraise its policies with 
respect to right of entry in the domestic passenger trunkline market, which is 
the principal market in air commerce, the market which has historically ac- 
counted for the greatest expansion in air transportation and one in which 
respondents have played prominent role through pioneering and in proving the 
economic feasibility of air-coach service. The suggested course of action would 
appear to be required in view of respondents’ role in air-coach transportation 
and the Board’s acknowledged responsibility to develop low-fare air travel. 

(f) By giving effect to respondents’ proposal, the Board would take a. signifi- 
cant step in resolving in the only sound manner available the problem raised by 
the development of noncertificated passenger operations following World War 
II. Since the North American group is the only carrier produced by this 
development which is still operating on a substantial scale, the resolution of that 
problem could be considerably simplified by administrative review in accordance 
with the procedural methods suggested by respondents. 

(g) Under respondents’ proposal, the Board would not relinquish any ultimate 
control of respondents’ operations since continuance of their operations would 
be keyed to the disposition of pending certificate proceedings. Moreover, by 
eliminating time, expenses, and delays necessarily involved in the piecemeal 
course of action, ultimate disposition of the Nortk American problem would be 
expedited rather than delayed. 

2. In a letter dated February 26, 1954, under your signature, respondents were 
advised that a majority of the Board had decided to reject this offer of settle- 
ment and that Board members Adams and Lee had dissented from this decision. 

8. After the filing by respondents on March 5, 1954, of their request for recon- 
sideration of settlement proposal and modification of settlement proposal, re- 
spondents were advised by your March 9, 1954, letter previously referred to, that 
the request for reconsideration and the additional arguments in support of the 
modified proposal for settlement and the request for postponement had again 
been rejected. Respondents were also advised in the same letter that Board 
members Adams and Lee dissented from the action taken. 

4. Respondents submit that the majority of the Board had failed to take proper 
account of undeniable advantages offered by their proposals for settlement. No 
reason underlying the action taken can be discerned other than unsound ad- 
herence to certain economic requirements, the legality of which is questionable 
and compliance with which is economically impossible. 

5. Respondents, therefore, repeat what they have twice before made clear: 
namely, that the proposed settlement makes the enforcement case wholly un: 
necessary and that nothing is accomplished by going forward with the enforce- 
ment proceeding that cannot be soundly accomplished under their proposal. 

6. In addition to the considerations heretofore stated in this summary, it has 
now for the first time become possible to estimate the tremendous expenses, 
time, and effort that will needlessly be incurred unless respondents’ settlement 
proposal is adopted. Elimination of such entirely unnecessary expenditures of 
time, money, and effort, would of itself suggest that the Board give effect to 
respondents’ proposals. 

7. Unless respondents proposal is adopted, respondents will have to incur 
expenses of over $30,500 for participation in the initial phases of the hearing 
alone. Among the expenses incurred, it is estimated that the Washington phase 
of the hearing alone has cost $3,000. With respect to the Los Angeles phase of 
the hearing, allocated salaries of respondents and their staff who participate 
in the hearing will cost some $13,000; copies of exhibits, stenographic services, 
cost for transcripts will amount to $9,250; and other expenses such as hotel bills, 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1149 


telephone costs, travel, subpena fees, taxis, and other incidental expenses will 
run to more than $18,000. An itemized list of respondents’ expenses is attached. 

8. In addition, the Board has subpenaed 24 of respondents’ officers, directors, 
and employees, who will be unable to fulfill their essential duties in connection 
with respondents’ operation while they testify or are on call to testify. All 
books, records, and other business documents have also been subpenaed. The 
dislocations and disruptions in respondents’ business operations arising from 
compliance with the subpena has not been translated into dollars and cents, 
but such costs are obviously far greater than the itemized expenses attached 
hereto. 

9. Unless respondents’ proposal is adopted, the Board will incur close to 
$10,000 in expenses, among them being some $3,000 for its attorneys, $2,400 for 
examiners’ expenses, and over $4,400 expenses for per diem, photostating, other 
employees’ salaries, travel, telephone, secretarial services, and miscellaneous 
expenses. This estimate, of course, does not adequately reflect the time, expense, 
or effect on the Board’s overall administrative program, occasioned by the fact 
that 6 Board staff members were in constant attendance in the Washington 
phase of the hearings, or that 3 staff members have been constantly present at 
the Los Angeles phase of the hearings, or on information and belief, that 3 addi- 
tional staff members are soon to join those now present. These expenses are 
itemized in the same list which is attached hereto. 

10. The itemized expenses only cover those directly connected with the past 
and present sessions of the hearings. There will be additional expenses incident 
to further hearings in Washington, which cannot be estimated at this time. 
In addition, there will be all the considerable expenses of time, money, and paper- 
work that are or may be involved in connection with further steps in the pro- 
ceeding, such as briefs to the examiner, briefs te the Board, and possible steps 
for judicial review of Board action, such as petitions for review, briefs, and 
arguments before the circuit court of appeals, and possible petitions, briefs, and 
arguments before the Supreme Court of the United States. 

11. All of these expenses are an additional burden on North American. They 
are also wholly unnecessary expenses insofar as the Board is concerned. There 
are expenses which respondents have sought to avoid through submission and 
favorable action of their proposal for settlement. 

12. Respondents’ proposal for settlement of the enforcement proceeding raises 
questions of American Airlines’ interest in the proceeding. It has just completed 
one procedural phase of its efforts to deprive respondents of the use of the name 
“North American” in connection with its air-coach operations. American Airlines 
has had a representative in attendance at substantially all of the Washington, 
D. C., sessions of the enforcement proceeding. It has ordered copies of every 
transcript of the hearings at an average cost of $100 per day and cumulative cost 
of at least $1,500. 

13. North American conservatively estimates that the prosecution of its certifi- 
cate application in the three pending proceedings will cost at least $250,000. 
The tremendous expenses additionally incurred in being compelled to participate 
in an unnecessary proceeding will test respondents’ financial resources beyond 
their breaking point. The attrition worked upon respondents will make it impos- 
sible for them properly to prosecute their certificate applications or to continue 
the low fare service which they have pioneered and for which their record of 
successful operations shows an ever-growing public need. These and other con- 
sequences of going forward with the enforcement proceeding will benefit neither 
the Board nor the public. 

For the aforementioned reasons, respondents request that the Board reconsider 
its decision, set forth in your letter dated March 9, 1954, to reject respondents’ 
request for reconsideration of settlement proposal and modification of settle- 
ment proposal and to dismiss respondents request for postponement and upon 
such reconsideration, that the Board accept such proposal for settlement and 
grant their request for postponement. 

Very truly yours, 
Harpy K. Macray, 
Washington, D.C. 
JosEPH C. O’MAHONEY, 
Washington, D. C. 
Counsel for all Respondents except 
Jacob Freed Adelman, d/b/a Hemisphere Air Transport. 
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Erpenses—Washington and California phases of hearing, docket No. 6000 
Respondents’ expenses : 
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March 26, 1954. 
Mr. Harpy K. Mactay, 
Washington, D. 0. 
Mr. JAcos FREED ADELMAN, 
New York, N. Y. 
Mr. JOsePH C. O’MAHONEY, 
Washington, D. C. 


GENTLEMEN: The Board has received the letter of March 12, and telegram of 
March 15, 1954, requesting reconsideration of the Board’s rejection of your 
modified offer of settlement in the North American enforcement proceeding, 
docket No. 6000. In your letter you urge the acceptance of the offer would 
substantially reduce the expense and time which would otherwise be devoted to 
the enforcement proceeding. 

In the modified proposal the respondent offered to settle the proceeding by 
surrendering for cancellation the letters of registration presently issued and 
outstanding in the names of Twentieth Century Airlines, Inc., Trans National 
Air Lines, Inc., Trans American Airways, Inc., and Hemisphere Air Transport 
upon final decision by the Board denying respondents’ application for certificates 
of public convenience and necessity in the New York-Chicago service case, docket 
No. 986, the Denver service case, docket No. 1841, and the Northeast-Southwest 
service case, docket No. 2355, or upon final decision in any one of said proceed- 
ings granting respondents a certificate of public convenience and necessity 
authorizing respondents to engage in scheduled air transportation. Pending 
such cancellation the respondents also offered to limit the operations of each 
of the four large irregular carriers to not more than 14 round trips per month 
between any two points. In addition, as a part of the settlement proposal, 
respondents requested that the compliance proceeding be dismissed or be placed 
in inactive status. Nothing was said about interim compliance with other pro- 
visions alleged to be violated, or other violators. 

In rejecting the North American offer of settlement, our letters of February 
26 and March 9, 1954, set forth a number of reasons for such action. Those 
reasons continue to be applicable, of course, and need not be repeated here. 
While the Board also teok into consideration the burdens necessarily involved in 
going forward with the proceeding, the Board did not discuss this aspect of 
the matter in any detail. Accordingly, this letter will be restricted to dealing 
more fully with the question of expense, particularly in the light of the represen- 
tations set forth in your most recent letter of March 12. 
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The Board is deeply interested in the possibility of saving expense both to the 
Board and to air carriers in processing proceedings before the Board, and wel- 
come any suggestions to that end so long as they are consistent with the Board’s 
duties and responsibilities under the Civil Aeronautics Act, including the re- 
sponsibility for appropriate enforcement of its provisions. It is our opinion, 
however, that (a@) for the reasons which have been set forth in our letters of 
February 26 and March 9, 1954, the suggestion in this case is not consistent with 
those duties and responsibilities, and (b) that there is little likelihood that any 
substantial savings in expense could be achieved under the proposal which you 
have made, and that there is at least a possibility that the proposal if accepted 
would result in even greater expense to the Board, the respondents, and other 
parties to the three route proceedings. 

As you know, the Board has always held (consistent with practices in other 
agencies which have been sustained by the courts) that violations of law by an 
applicant in a route proceeding are relevant on the issue of whether the appli- 
cant is “fit, willing, and able to perform [the requested] transportation properly, 
and to conform to the provisions of this act and the rules, regulations and 
requirements of the Board hereunder.” It is, of course, impossible at this stage 
to attempt to foretell the extent to which it will be necessary to hear the ques- 
tion of violations of law by North American in each one of the three route cases. 
This is largely due to the fact that the Board cannot now attempt to prejudge 
or determine the possible contentions and positions which may be taken in those 
eases. It is clear, however, that those cases contain a much greater number of 
parties than does the enforcement case; that although some air carriers are 
parties in all three route cases there are other air carriers and other persons who 
are parties in only one or two of such cases; that separate and different records 
will be compiled in three cases; and that the final results of such cases cannot 
be foretold now either by the parties or by the Board. For example, at this 
stage of the proceeding it is necessary to assume that there is a possibility that 
one of the parties in the North-East-Southwest service case may insist on a 
complete hearing on the issue of violations of law by North American on the 
ground that the Board in the Chicago-New York and Denver service cases may 
never reach the issue of North American’s fitness and ability, or that the record 
in those cases is inadequate, or that neither the record nor the findings by the 
Board in those cases are binding on a party to the Northeast-Southwest case. 

On the whole, therefore, it would appear that insofar as now can be foretold 
the best opportunity for cutting down the time and expense required to be de- 
voted to the issue of violations of law by North American would be to complete 
the record in the enforcement proceeding, and thereafter attempt to have such 
record stipulated in whole or in part into the route cases. Since there are only 
two parties to the enforcement proceeding, thereby reducing the possibilities of 
extensive and possible excessive cross-examination and the confusion and delay 
which frequently arises because of the multiplicity of parties, it should be pos- 
sible to complete such record with less time and expense than if trial of such 
an issue were undertaken in one or ali of the route cases. Whether the record 
in the enforcement case would have to be supplemented in any of the route cases 
would depend, of course, upon the contentions and showing made in such case. 


Sincerely yours, 
CHAN GURNEY, Chairman, 


BEFORE THE CIVIL AERONAUTICS BOARD 
Washington, D. C. 
Docket No. 6000 


In the Matter of Twentieth Century Airlines, Inc., Trans National Air Lines, Inc., 
Trans American Airways, Inc., Jacob Freed Adelman, d. b. a, Hemisphere Air 
Transport, North American Aircoach System, Inc. and Stanley D. Weiss, James 
Fischgrund, Jack B. Lewin and R. R. Hart, Individually and as Partners, 
d. b. a. Republic Air Coach System, also d. b. a. Twentieth Century Aircraft 
Company, also d. b. a. California Aircraft Company, and Stanley D. Weiss and 
James Fischgrund, as Partners, d. b. a. Standard Airmotive Company—Com- 
pliance Proceeding 
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PROPOSAL FOR SETTLEMENT AND MEMORANDUM IN Support THEREOF 


Harpy K. Macray, 
Attorney for Respondents. 


WASHINGTON, D. C., March 25, 1955. 


PROPOSAL FOR SETTLEMENT 


North American makes the following proposal for settlement of the Twentieth 
Century compliance proceeding, docket No. 6000, presently pending before the 
Board: 

1. Upon acceptance of this proposal by the Civil Aeronautics Board, all out- 
standing letters of registration held by respondent carriers will be surrendered 
for cancellation. 

2. North American will continue to operate, subject to the limitations set forth 
in paragraph 3 and to such other limitations as the Board may impose and North 
American may accept; (@) until the Board shall have granted North American 
authority to operate regularly scheduled service under a certificate of public con- 
venience and necessity, or (>) until the Board shall have denied North American’s 
pending certificate applications.’ 

3. So long as any presently pending certificate proceeding in which North 
American is a party applicant remains undecided by the Board and the Board 
has not acted favorably on any North American certificate application for regu- 
larly scheduled service, North American shall be permitted to operate between 
any points between which it operated any flights in the calendar year 1954, pro- 
vided that it does not use any greater number of aircraft than it now owns.’ 

4. This Compliance Proceeding will immediately be placed in an inactive status 
or dismissed. 


MEMORANDUM IN SUPPORT OF PROPOSAL FOR SETTLEMENT * 


North American‘ originated low fare air coach service and since 1946, has 
furnished that type of service exclusively. North American’s economic views 
on air transportation,’ contrary to those of the certificated industry * have always 
favored low fares and mass market air service. 


1The pending certificate applications referred to are: the New York-Chicago service 
case, docket No. 986, the Denver service case, docket No. 1841, additional Northeast-South- 
west service case, docket No, 2355, and the New York-Florida proceeding, docket No. 3051. 

2 North American now owns the following aircraft: 6 DC—4’s, 2 DC—6B’s, and 1 . 
It is contemplated that North American may replace any presently owned 4-engine air- 
craft with new and more modern 4-engine aircraft and that it may replace its single 2- 
engine aircraft with a new modern 2-engine aircraft. 

* North American has previously submitted a Proposal for Settlement dated February 
19, 1954, and Request for Reconsideration of Settlement Proposal and Modification of 
Settlement Proposal, dated March 5, 1954. ‘The Proposal for Settlement dated February 
19 was rejected by letter dated February 26, 1954, over the signature of Chairman Gurney 
with respect to which rejection Members Lee and Adams made separate statements under 
which a modified settlement proposal would have been accepted. The Request for Recon- 
sideration, ete., dated March 5, 1954, was rejected by letter dated March 9, 1954, over the 
signature of Chairman Gurney: Members Lee and Adams dissented from this action of 
the Board for the reasons set forth in the February 26, 1954, letter. The original Pro- 
posal for Settlement and Request for Reconsideration thereof set forth considerably more 
detailed facts than are set forth in this Settlement Proposal. 

‘ wh. Respondents in this Compliance Proceeding will herein be referred to as North 
merican. 

®°In 1949 Mr. James Fischgrund, one of the Respondents herein, testified as follows : 

“We feel, and surveys support our view, that we have begun the development of a new 
market in air transportation, a new source of traffic which would not have been tapped at 
all but for our low-cost aircoach service. This new market has since contributed very 
ents to the revenues of the very certificated air carriers who oppose our continued 
existence. 

“This new market for low-cost air service has a potential many times greater than that 
heretofore served by those carriers. The fact that we are developing a new market, one 
that was previously untouched, as well as the public need for such a service, is demon: 
ene by the fact that most of our passengers are first flighters, people who have never 

own before. 

“What we have accomplished constitutes, we believe, a major development in the field 
of transportation. The significance of this development is great. If its potential benefit 
to the industry and to the country is appreciated and if as a result this potential is prop- 
erly used, many of the problems with which this committee is faced may be nearer to a 
wise solution. The importance of an adequate air reserve for national defense makes the 
development of this potential vitally necessary. 

“I might point out there what I will discuss in more detail later. But this new market, 
I believe, is some five or more times as great as the present air transportation market, and 
unless a new market is found for the great many air transports that are necessary for 
national defense, we will not be able to build up an adequate air reserve.” (Statement of 
Mr. James Fischgrund, hearings pursuant to S. Res. 50, Committee on Interstate and For- 
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North American’s economic views have since proved sound. Those of the 
certificated industry were unsound. North America’s continued low fare opera- 
tions finally forced the certificated industry into the aircoach market. Thus all 
aircoach service performed today is in great part the result of the competitive 
stimulus furnished by North American over the objections of the certificated in- 
dustry and contrary to the economic policies of the Civil Aeronautics Board. 
Aircoach service has undoubtedly been the most important economic development 
in air transportation since 1946. By expanding operations, increasing utilization 
of equipment, and reducing unit costs, aircoach may reasonably be said to be re- 
sponsible more than any other single factor, for the tremendous recent growth 
and expansion in air transportation and for the entire industry's increasingly 
profitable operations. Thus aircoach service now furnished by the entire air 
transport industry has benefited the traveling public and has in great part been 
responsible for reducing subsidy requirements of this industry. That North 
America’s low fare aircroach operations have exercised only a favorable influence 
on the entire industry was belatedly recognized by the Civil Aeronautics Board.’ 
As has been true for the last few years, substantially all increase in trunkline 
air transportation in 1954 over 1953 is aircoach service. 

The certificated industry until recently did not believe that aircoach was 
economically feasible. Although it opposed the development of aircoach and 
refused to furnish it, amendments to the Board’s irregular air carrier regulations 
apparently sought to render it impossible for irregular carriers to furnish such 
service. The furnishing of aircoach service by irregular carriers on an econom- 
ically profitable basis necessitated “route type” operations, i. e., the operation 


“= oe U. S. Senate, 8ist Congress, 1st Session (April 21, 1949), Part I, pp. 

¢The entire certificated industry, suffering substantial deficits in 1947, 1948, and early 
1949, opposed low fares and aircoach service and advocated higher fares and additional 
mail subsidy as the only remedy for the airlines’ unfavorable financial situation. In 
attempting to solve the situation, the Board granted three 10 percent increases in fares, 
placed the entire aeaney on meet mail rates, in effect a drawing account on the 
government and increased mail subsidy by many millions of dollars. The industry’s eco- 
nomic thinking, directly contrary to that eee by Mr. Fischgrund, as disclosed by 
testimony of leading industry spokesmen, is briefly summarized at pp. 7-13 of February 
19, 1954, Proposal for Settlement. 

7In a Report of the Civil Aeronautics Board to the Subcommittee on maneety of the 
Select Committee on Small Business, U. S. Senate, 82d Congress, 2d Session, Subcommit- 
tee Print No. 9 (November 24, 1953), p. 30, entitled “The Role of Competition in Com- 
mercial Air Transportation,” the Board stated: 

“In the field of air fares, however, the situation is different, and there the influence 
of the irregular carriers has been strongly felt. From the beginning of their operations, 
a substantial number of the irregular air carriers have concentrated on operating non- 
luxury services in the high-density markets at fares substantially below the standard 
fares of the certificated carriers. Although there has been a substantial variation be- 
tween the level of fares charged by the different irregular carriers, the fares of the 
irregular group at the end of 1951 averaged some 65 percent of the standard fares of 
the certificat earriers. The irregular carriers, by cperating in markets, under condi- 
tions, and at times when high-density seating could be realized and, consequently, lower 
fares charged, helped to bring about the development of low-fare coach services of the 
type that have accounted for the largest portion of the recent growth in domestic 
passenger business of all air carriers. Such low-fare coach services have served as a 
competitive stimulus to the certificated carriers in the low-cost field, and, together with 
the coach services of the certificated carriers, have induced many persons to travel by 
air who would not have utilized air services at the higher standard fares. The extent 
to which the operation of these low-cost services on frequent schedules has enabled the 
irregular carriers to penetrate the passenger market is indicated by the fact that during 
the first 9 months of 1951 they carried some 440,000 revenue passengers and flew 
742,000,000 revenue-passenger-miles in domestic and international operations. 

“The competition that the irregular carriers have offered is not limited to competition 
with the certificated carriers. In addition, they have fought strongly among themselves 
for the available low-cost market. Although this latter competition has extended to 
some extent to all irregular operators, it has on the whole had its strongest influence 
with respect to a relatively few of the irregular carriers, since of the total noncertificated 
carriers operating passenger services, a limited number have accounted for the bulk of 
the business. In 1950, the 5 largest operators accounted for 45 percent of the revenue- 
passenger miles operated by all irregular carriers and the largest 10 accounted for 
approximately 65 percent of the total.” 

As a result of the competition of the few successful carriers of the large irregular 
carrier industry, the certificated carriers belatedly entered into aircoach operations. 
= effect = this development was described by the Board as follows at page 17 of the 
ame report : 

“The gers in traffic over the domestic trunkline carriers under special fares in those 
areas where it is definitely ascertainable has been ene. For example, coach 
travel from a beginning of mre less than 100,000, revenue-passenger-miles in 1949 
has increased to over 1,200,000, passenger-miles in 1951. Percentagewise this growth 
_ reed coach travel from some 1 percent of total revenue passenger-miles to nearly 

percent.” 


NoTE.—Today probably at least 35 percent of all certificated carrier service is aircoach. 
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of relatively regular and frequent service between the same points. Being 
fully aware, on the basis of its own analysis of irregular carrier operations, 
and on the basis of the economics of air transportation, generally, that this was 
so, the Board undertook to amend its economic regulations applicable to irregular 
carriers in such a way as to prohibit any such route-type service.’ 

The fully successful enforcement of these regulations therefore would have 
made it impossible for the irregular carriers, principally North American, to con- 
tinue furnishing aircoach service. While the Board was thus restricting and in 
effect seeking to prohibit irregular coach operations and adhering to policies 
which would not foster the development of low-fare service by the certificated 
earriers, it was at the same time refusing to grant certificates to any new appli- 
eants for trunkline passenger service under which certificated coach operations 
might be developed by new operators. The doctrines and policies adopted and 


® These regulations were adopted in 1949 without granting any hearing or receiving any 
evidence on their economic feasibility. That the Board was apare and that it was the 
inevitable effect of these regulations to prevent and prohibit large irregular carriers from 
continuing profitable operations and therefore, that it was their inevitable effect to prevent 
the development of aircoach service is manifestly clear. In a Board internal memorandum 
dated September 16, 1948, from the Chief of its Bureau of Economic Regulations on pro- 
pome pave of Section 292.1 of the Board’s Economic Regulations, there appears the 

ollowing: 

“Our experience to date convinces us that, with few execptions, it is necessary for 
carriers operating large aircraft to routinize their operations; that a fixed base operation 
of the type which we believe section 292.1 was originally intended to cover is not gen- 
erally feasible for them, but they must more and more confine their operations between 
certain ae to build up a clientele and insure themselves of adequate load factors and a 
balanced directional flow. The need for route operations by large carriers is further 
emphasized by a operational factors—that is, considerations of maintenance overhaul, 
fueling, crew change, etc. It is in the latter respect that the analogy between irregular 
earriers and ae steamers breaks down, for it is necessary in the case of the former to 
make careful provision for their frequent overhauls and maintenance checks, crew changes, 
etc. Generally speaking, this cannot be successfully accomplished economically except on 
route operations.” 

The regulations were thereafter amended to specifically prohibit route-type operations. 
In this North American Compliance Proceeding Respondents are charged with violations of 

rovisions of these 1949 regulations, the effect of which would be to make it impossible 
o furnish aircoach service. On the grounds that these regulations constituted a change 
or partial revocation of North American’s operating authority without hearing and without 
the introduction of evidence, North American is contesting the validity of these regula- 
tions in this Compliance Proceeding. It is pointed out that these amendatory regulations 
do not benefit or prevent harm to any member of the public. Referring to certain of these 
technical economic regulations, the Chief of the Board’s Investigating Staff testified as 
follows in this Compliance Prosgemine.: 

“Q. Can you tell me, as an investigator, what purpose would be served by having the 
address of the carrier (required by regulation) on the ticket that wouldn’t be just as well 
served or better served by having the addresses of each of the local offices of the carriers 
agent on there? 

“A. I don’t know. 

“Q. Do you know of any purpose that is served, so far as any member of the public is 
concerned, by having the address of the passenger (required by regulation) on the ticket? 

“A. I don’t know. 

“Q. Do you know of any purpose that is served, so far as the public is concerned by 
having the address of the carrier (required by regulation) ? 

“A. I don’t know.” 

All of this testimony was received over objections by the compliance attorney. Testimony 
of other investigators is the same. See for example Tr. 342. 

The practices followed by Respondents, although contrary to some of the technical 
requirements of the regulations in no way harm any members of the public. The record 
contains the following testimony of another Board investigator. 

“Q. In investigating the respondents in this case did you find that the practices they 
follow with respect to tickets, the matter of addresses both of carriers and of passengers, 
the matter of when payment is made, the matter of the issuance of exchange orders, and 
the issuance of tickets in return for those, did you find that those things injured or harmed 
any member of the public? 

“The WITNESS. I don’t know. 

“By Mr. Maclay: 

“Q. You don’t know whether it harmed any member of the public? 

“A. No, sir; I don’t.” 

Similarly, service of greater regularity or frequency than is contemplated by the regula- 
tions does not harm any member of the public. 

® Generally on the question of the Board’s regulation of the irregular air carrier in- 
dustry there have been two reports issued by the Senate Select Committee on Small 
Business, both severely critical of the Board's handling of the matter. The earlier report 
contains the following statement : 

“Your committee believes that the record of the Board in this matter has been confused 
and devious. Your committee does not want to re any approval of violations of regu- 
lations. But it finds itself in strong disagreement with the Board’s admitted policy of 


banishing all large irregulars on the ground that they are ‘willful violators’ of a regulation 
that seems clearly unreasonable.” (Role of Irregular Airlines in United States Air Trans- 
portation Industry, S. Report 540, 82d Cong., ist Session, July 10, 1951.) The later 
report issued July 31, 1953, affirmed all of the conclusions of the earlier one. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1155 


followed by the Board in certificate proceedings have resulted in an iron.door 
of exclusion of any new trunkline operator.” The principal cases are briefly dis- 
cussed at pp. 18-20 of North American’s February 19, 1954 Proposal for Settle- 
ment. In one of these cases, the Trans-Continental Coach Type Service Case, 
Docket No. 3397, Trans American Airways, one of the Respondents in this pro- 
ceeding, and all other applicants were denied a certificate to furnish scheduled 
coach service on the theory that any need for new service can be met by increasing 
the operation of existing operators." Member Adams dissented. 

Respondents in this proceeding are now applicants for certificates to furnish 
scheduled coach service in the following proceedings: New York-Chicago Service 
Case, Docket No. 986; Denver Service Case, Docket No. 1841; Additional North- 
east-Southwest Service Case, Docket No. 2355; and New York-Florida Proceeding, 
Docket No. 3051. Generally, they seek to perform scheduled coach service be- 
tween 21 major cities in the United States at slightly over 3¢ per revenue pas- 
senger mile. Because of the procedural handling of this Compliance Proceeding 
and of the New York-Chicago Service Case, the Certificate Proceeding furthest 
advanced on the Board’s calendar, the Board will have this Compliance Proceed- 
ing submitted to it for decision prior to submission of this or of any of the the 
certificate cases.” 

On the basis of Board policy, no consideration whatsoever will be given in this 
Compliance Proceeding to any of the public interest aspects of the controversy 
raised by the North American situation. The sole issue which will be considered 
is the question of violations of the Board’s Economic Regulations. No consid- 
eration will be given to North American’s past operations in furnishing coach 
service ; no consideration to the economics of its low fare operations, to the public 
use, acceptance and need for its low cost service or to its proposed future opera- 
tions. Thus the Board will be faced with the problem of deciding whether to 
revoke North American’s operating authority without having any evidence before 
it and without being able to consider any of the public interest factors neces- 


In the 1953 Senate Small Business Committee Report appears the following conclu- 
sion with respect to this question of right of entry : 

“The fundamental issue in this case involves the right of entry of new businesses into 
an industry. Freedom of opportunity has always been a basic American economic doc- 
trine. Congress has placed limits on that freedom only with great reluctance. 

“The Civil Aeronautics Act of 1938 represented a limit on that freedom. When the 
act Was passed the aviation industry was an infant industry with very shaky economic 
foundations. In order to roe this industry, Congress gave the Civil Aeronautics Board 
the right to protect the then existing companies from competition until such time as they 
became strong. Never in the hearings nor the floor debate on the legislation was there any 
indieation that Congress intended to bar all future entry into air transportation. In fact, 
the 8 hg is filled with repeated assurances that the door would still be open to new 
companies. 

“In the 15 poame since the act was passed, the Board has refused to certificate any new 
carrier to perform common carriage of passengers on the trunk routes. 

“Yet the number of carriers has been reduced from 18 when the act was under considera- 
tion to a probable 12 by the end of 1953. * * *” 

4 Senator Edward J. Thye, Chairman of the Senate Select Committee on Small Business 
(p. 19, Report of the Select Committee on Small Business, U. S. Senate Report No. 822, 
83rd Congress, 1st Session, Future of Irregular Airlines), indicated that if the Board’s 
policy as enunciated in the Transcontinental Aircoach Case were to be adhered to: 

“We will have closed the door as tight as if a vault were sealed off as to the future oppor- 
ap of anybody getting into the business unless they bought somebody else out. * * *” 

42The New York-Chicago Service Case and this Compliance Proceeding were assigned 
by the Board to the same Examiner. Hearings in the New York-Chicago Service Case, 
Docket No. 986, were completed December 7, 1953; Briefs to the Examiner were filed 
April 5, 1954, and ~agneaenta Briefs on August 26, 1954. Hearings in the Compliance 
Proceeding were completed July 19, 1954; Briefs filed on September 17 and Reply Briefs 
on October 21, 1954. Based on submission of the records and the cases to the Examiner 
the normal order of handling would have resulted in earlier action by the Examiner and 
by the Board in the Certificate Case. The Board, however, caused the cases to be handled 
out of their proper order, resulting in co mara action in this Compliance Proceeding 
and postponement of action in the Certificate Proceeding. This order of precedence in 
handling of Board proceedings, believed by North American to be highly improper and 
prejudicial, was the subject of an unsuccessful attempt by North American to secure judicial 
intervention. The court proceeding was dismissed, presumably on the procedural grounds 
that the court could not properly intervene with administrative proceedings at that stage 
in the administrative process. (Case No. 12,566 in the United States Court of Appeals for 
the District of Columbia Circuit). 

The other certificate cases and their status are as follows: 

Denver Service Case, Docket No. 1841. Hearings in this proceeding were concluded 
August 17, 1954. Briefs to the Examiner were filed December 17, 1954, and the matter 
now stands submitted for an Examiner's Initial Decision. 

Additional Northeast-Southwest Service Case, Docket No. 2355. Hearings were concluded 
in this proceeding on December 15, 1954. Briefs to the Examiner are due April 15, 1950. 

New York-Fiorida pvaewediee Docket No. 3051. In this pruceeding Exhibits in Chief 
are to be submitted April 8, 1955, and Rebuttal Exhibits, May 16, 1955. A hearing date 
will be set shortly thereafter. 
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sarily involved. In determining whether to revoke, the Board will not be able 
to consider the question of right of entry of new operators into air transportation. 
It will not have before it and will not be able to consider the economics of North 
American's past operations, the effect of its operations on the air transport in- 
dustry, or the merits of its proposal for future operations. It is pointed out 
that because of the Board’s past policy of iron-door exclusion of new operators 
from the major transport market and because of the tremendous expense 
involved in prosecuting certificate applications that there are today no applica- 
tions by any operators being actively prosecuted before the Board, other than 
those of North American in the various certificate proceedings above mentioned. 
Prosecution of these applications by North American will entail some quarter 
to a half million dollars’ expense. Unless these applications are actively 
prosecuted to conclusion, it is almost inevitable that the Board will have no 
opportunity in the future to consider the vitally important question of right of 
entry into air transportation. There are presently no other applicants in a posi- 
tion to shoulder the burden of seeking operating authority from the Civil Aero- 
nautics Board. Should North American be eliminated, the established trend 
toward greater concentration of the air transport industry in the hands of even 
fewer operators will inevitably continue. This, in spite of the fact that air car- 
rier profits have reached an alltime high, of the fact that efficiency of air carrier 
operations does not increase with further increase in the size of existing opera- 
tors, and in spite of other economic considerations which strongly support the 
view that entry of new operators into the industry will be in the best interests of 
the industry and of the public. 

It is North American’s objective to have the Board consider and decide its 
pending certificate cases and to be in operation at the time such decisions are 
reached. In order to achieve this objective, North American must continue to 
operate on some reasonably profitable basis until such decisions are made by 
the Board. In view of the fact that air transportation has necessarily under- 
gone great changes since 1938 and more particularly since 1946 when North 
American commenced operating; of the fact that existing Board policies pro- 
hibit the entry of any new operator into the major passenger markets; and of 
the further fact that the question of right of entry is specifically raised by the 
North American applications; the objective of the Board should be the same; 
namely to decide the North American certificate cases and in doing so, possibly 
to reevaluate the important question of right of entry of new operators into 
air transportation. 

The only opportunity available to the Board in which it can consider and 
possibly reevaluate this question arises in the pending certificate proceedings in 
which North American is an applicant. If these proceedings are decided 
adversely to North American, North American is willing to discontinue opera- 
tions entirely since there is obviously no long-term future in continuing to oper- 
ate under regulations not suitable to the type of operations which North Amer- 
ican wishes to perform. If, on the other hand, North American should be 
granted a certificate to perform scheduled coach service, it will immediately 
commence operations under that certificate and, of course, discontinue all other 
operations. 

The objective of North American and the objective of the Board can therefore 
be achieved if North American is permitted to operate on a reasonably profitable 
basis substantially as at present until, (1) the Board shall decide each of the 
presently pending certificate proceedings adversely to North American’s position, 
or until it shall decide any one of those cases favorably to North American. No 
proper objective of either North American or of the Board can be achieved by 
going forward with this Compliance Proceeding, regardless of the conclusion 
which may be reached. If a revocation order should issue prior to Board action 
on pending certificate proceedings, North American would be forced to discon- 
tinue operating and to disband its organization upon such order becoming 
effective. It would not then continue prosecution of its pending certificate pro- 
ceedings. The chances of favorable decision would, under those circumstances, 
be practically zero and North American would not feel that it could afford the 
continued substantial outlays of funds essential for prosecuting those applica- 
tions. If, on the other hand, the Board should not issue a revucation order and 
if North American could therefore continue operating, it could only be on the 
basis that the Board might hold its own regulations to be invalid. As a result 
of the inevitable Board decision in Docket No. 5132, however, North American's 
present operations would have to be discontinued, and the type of operations 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1157 


which might be authorized in that proceeding would not be sufficiently acceptable 
to North American to justify its continued operation. So regardless of the 
decision in the Compliance Case, North American will discontinue all operations 
unless it is authorized to operate in the future under a certificate of public 
convenience and necessity. 

This Settlement Proposal is designed to achieve these objectives, i. e., to enable 
North American to operate until it is finally granted or denied a certificate of 
public convenience and necessity by the Board, and should be acceptable to the 
Board, unless acceptance of the proposal would result in some harm either to 
other carriers, to the air transport industry generally, or to members of the 
public. With respect to these considerations, the evidence is conclusive in favor 
of North American's position and therefore in favor of acceptance of this pro- 
posal. In disposing of the question, the following facts are pointed out for Board 
consideration: (1) North American is today operating substantially as it would 
continue to operate under this Settlement Proposal. It cannot be contended that 
North American’s present operation is harming any other carrier or any member 
of the public; (2) North American operates eight 4 engine planes and one 2 engine 
plane. This compares with 188 planes operated by American Airlines, 183 planes 
operated by United Airlines, 119 planes operated by Bastern Airlines and 142 
planes operated by TWA in domestic operations alone. Thus, North American’s 
9 aircraft amounts to less than 1.5% of the 632 plane fleet operated by the Big 
Four alone in domestic service and less than 1% of the industry fleet. 

In 1954, North American's revenues were approximately $10,000,000. This 
compares with passenger revenues of $875,000,000 for the domestic certificated 
trunklines in 1954. Thus, North American’s revenues were less than 1.3% of 
the trunkline industry’s revenues. Of even more significance is the fact that 
trunkline passenger revenues for 1954 were $100,000,000 greater than they were 
in 1953. Thus, a single year’s increase in domestic trunkline passenger revenues 
was ten times the total received by North American in 1954. North American’s 
total revenue therefore, amounts to only five weeks’ growth of the domestic cer- 
tificated trunkline industry. These figures disclose conclusively that North 
Ameriean’s operations can have no appreciable effect on the revenues of pres- 
ently certificated carriers, even assuming that all of North American’s revenues, 
were it to discontinue operations today, would immediately become revenues of 
the certificated trunkline industry. 

Collateral considerations which might be raised in acting on this Settlement 
Proposal could concern the matter of safety and possible damage to the public. 
It is pointed out that from the standpoint of safety, maintenance, etc., North 
American’s operation is second to none. A portion of an article on North Ameri- 
can appearing in the March 28, 1955 issue of American Aviation and a letter 
received from the C. A. A. some time ago concerning North American’s safety 
record are attached hereto: North American’s service to members of the public 
has been emminently satisfactory ; approximately one-half of North American’s 
customers today being repeat or recommended business. The transcript of rec- 
ord in the Denver Service Case, Docket No. 1841, discloses that North American 
is financially responsible and that it has conducted and does conduct operations 
according to the highest standards of business integrity.” 


4 Mr. M. J. Mezillier, Assistant Vice President of the Bank of America, testified on the 
basis of seven years of business dealing with the North American principals that the 
peer reputation of the members of the North American Group was “excellent.” He 
estified : 

“Our claim experience insofar as these people are concerned has been excellent. They 
have adhered to the terms of their commitments and we have had no trouble in obtaining 
any information that we desired or requested” (Tr. 1788). 

r. C. M. Rogers, Division Credit Manager of the Shell Oil Company, stated that he 
considered North American “responsible” and that at no time had he “ever heard of any 
unfavorable information regarding the responsibility of North American Airlines, Inc., in 
taking care of its obligations.” 

Mr. George P. Coker, Director of Aviation for the City of Dallas, testified that the rela- 
tions of North American with the Dallas Airport have been “verp, very good. Insofar as 
taking care of their indebtedness, payment of fees, and rental charges, their record has 
been excellent and that they have fully complied with the airport regulations.” Prior 
to accepting North American, he had checked their reputation with other airports and 
found that they had a good reputation for paying their bills (Tr. 1826-1827). 

Col. V. A. Carson testified from his experience as Airport Manager of La Guardian Air- 
port with r t to North American as follows: 

“My experience has been, in the past three years, that they conduct their business on a 
z00d sis, they abide and adhere to our rules and regulations, and they are prompt in 
payment of their bills” (Tr. 1950). 

Mr. Frank Der Yuen, Special Consultant of the Lockheed Air Terminal at Burbank, 
California, stated that the North American applicants “have proved to be good tenants,” 
that they started out dealing with them on short-term contracts, that “the North American 
froup has been very faithful in paying its charges; and that they have now signed a 10- 
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North American during its existence has exercised a favorable influence on 
the fare structure of the entire industry. Scheduled aircoach fares were copied 
exactly from those originated by North American Airlines. Generally, the fare 
philosophy of the certificated carriers has favored increasing fares. That North 
American would not concur in any such general industry fare increase has been 
and promises to be a major deterrent to any such increase, and assumes the con- 
tinuing availability of present low cost aircoach service to the American people. 
North American thus has exercised and if permitted to continue operations, 
will continue to exercise a favorable effect on the industry fare structure. 

North Americun has been a real pioneer in air transportation.“ Today it 
has a substantial organization with offices in some 21 cities and has large financial 
commitments which require that it continue its operations on substantially the 
present basis. This Settlement Proposal is therefore designed to permit North 
American, during a temporary period, to continue operating substantially as 
it is today. The Settlement Proposal is not designed so as to be suitable to any 
other currently operating noncertificated carrier. The facts in the North Ameri- 
can situation are unlike those pertaining to any other noncertificated carrier, 


year rental agreement and that is unusual, we don’t do that * * * with any of the other 
irregular carriers.” He further stated that they had a good reputation in the business for 
being “people of integrity and people who pay their bills and do what they say they are 
going to do” (Tr. W-1836). 

Mr. Robert Cowden, Manager of the Burbank Chamber of Commerce, testified as follows: 

“Q. What is the business reputation of this group? 

“A. It is very excellent. hey support the Chamber, they support Community Chest, 
Red Cross, and other charities of recognized reputation, they take their part in the com- 
munity and do more than their part in advancing the welfare of the community. 

“Q. What is their credit reputation? 

“A. Very excellent” (Tr. 1855). 

Not only have their business dealings been above reproach but they have taken a 
responsible and enlightened attitude in handling passengers. It is the policy of North 
American when it oversells to make arrangements for transportation of a passenger or 
another airline. (Tr. W-—2481.) Even in case of a mechanical failure at the point of 
origin, North American assumes a responsibility accepted by no other airline. It pays for 
overnight accommodations and meals for out of town passengers. 

Mr. Coker testified that while it is not rare for Dallas to receive passenger complaints, 
his office “had no single complaint’ from North American’s passengers. (Tr. W-1826.) 
Mr. Der Yuen testified that he knew of “no instance” of passenger complaints on North 
American. This was backed up by Mr. Cowden, who, as Manager of the Burbank Cham- 
ber of Commerce, handles the Better Business Bureau functions, and has received a “con- 
siderable number of complaints” on other carriers and who testified as follows: 

“T can say in all truthfulness that we have never had a complaint regarding the North 
American Group” (Tr. W-1856). 


4 The North American management: 
a. Has been engaged in furnishing air transportation to members of the public since 


1945. During that time North American originated and developed low-cost air trans- 
portation known as “aircoach’”’ and operated the first coast-to-coast aircoach $99 service 
later adopted by the certificated industry. 

Dsenyone the first survey concerning the economic feasibility of low-fare aircoach 
service. 

ec. Was among the first to formally and officially take the position that the future favor- 
abte, coomannis development of air transportation demanded expoitation of the mass travel 
market. 

d. Was first to plan and — high density seating which made it economically feasible 
to provide aircoach service. igh Gonetty seating was later adopted by the certificated 
carriers and was later required by the Civil Aeronautics Board in the performance of 
aircoach service by the certificated carriers. 

e. Was the first to use “drop-down” doors, later adoped by the certificated industry, 
particularly by the feeder carriers, and thereafter adopted and incorporated in modern 
postwar, two-engine transport-type aircraft. 

f. Was the first to arrange their aircraft for passengers to carry their own baggage. 
Substantially similar aircraft arrangement to achieve this same purpose was later in- 
corporated in modern postwar transport-type aircraft. 

g. Was the first and is thus far the only commercial operator in the United States to 
adopt rearward facing seats in the interest of greater passenger safety and comfort, ap 
innovation which has proved popular with the sraveling public. 

h. Was the first management to equip its entire fleet of aircraft with omnirange— 
VHF navigational equipment. 

i. Was the first and only management, certificated or noncertificated, to place a firm 
order for Douglas DC-6B equipment designed for domestic aircoach operations. 

j. In three pending certificate proceedings is proposing to furnish “Air-Bus” transpor- 
tation at approximately three cents per ssenger mile, a rate which would be aproxi- 
mately one-half of standard fares char today by the certificated industry. 

k. In these certificate proceedings is the only applicant pecweeing to provide regional, 
turn-around aircoach flights and service during daytime or on peak hours. 


l. Is the only management now proposing in these pending certificate proceed to 
ae fhe benefit of the mail subsidy provisions of section 406 of the Civil Aero- 
nauties Act. 

m. Is the only management now proposing in these pending certificate proceedings to 
specialize and limit its operations to aircoac 
of public convenience and necessity. 


service, exclusively, if granted a certificate 
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North American is the only noncertificated operator which (1) owns all of its 
own equipment; (2) has a very substantial operating organization, includes 
offices in some 21 cities; (3) owns its own maintenance facilities; (4) has the 
most modern postwar equipment, both in operation and on order; and (5) has on 
file and is actively prosecuting before the Civil Aeronautics Board an applica- 
tion or applications for certificates of public convenience and necessity. 

In an effort to assure full and complete information on pertinent facets, and 
adequate understanding of any and all problems and questions which may arise 
in acting on this Settlement Proposal, and in view of the importance of the issues 
here raised both to North American, to the Board, and to the industry, it is 
respectfully requested that North American be granted a conference with the 
Board. 

Respectfully submitted. 
Harpy K. Mactray, 


Attorney for Respondents. 
Marcu 25, 1955. 


DEPARTMENT OF COMMERCE, 
Civi. AERONAUTICS ADMINISTRATION, 
Washington 25, D. C., February 12, 1954. 
Mr, LAWRENCE G. HENDERSON, 
Room 1190, National Press Building, 
Washington, D.C. 

DEAR Mr. HENDERSON: This is with reference to your conference this morning 
with Mr. Schneider of my staff concerning Trans American Airways, Inc., 
Twentieth Century Airlines, Inc., North American Airlines, Hemisphere Air 
Transport, and Trans National Airlines, Inc. 

You are informed that according to our records here in Washington, there 
have been no reported safety violations with respect to these companies since 
January 1, 1952. 

Very truly yours, 
Rosert P. Boyte, 
General Counsel. 


[Excerpt from American Aviation magazine, March 28, 1955] 
PATTERN FOR THE FUTURE: FEWER, STRONGER NONSKEDS? 


North American Airlines has become Lockheed Air Terminal’s biggest airline 
customer, its total payments for space rentals, landing fees, and other service 
charges now exceeding those of United Air Lines, long the Burbank terminal’s 
top tenant among the scheduled carriers. Its facilities at Burbank include a 
$200,000 maintenace and overhaul hangar which incorporates an engine overhaul 
and repair of all accessories except instrument. This maintenance base comes 
under the direction of Al Goldberg, formerly director of maintenance for the 
Flying Tiger Line and now vice president of maintenance and engineering for 
Twentieth Century Aircraft, Inc., one of the companies in the North American 
group. This also is the company which purchased the two new DC-6B’s from 
the Douglas Aircraft Co. for approximately $2,250,000 for operation by the 
North American Airlines carriers. James Fischgrund is the president of 
Twentieth Century Aircraft. 

In 1954, North American averaged 10.8 hours utilization per day for its DC-4 
equipment. No deduction is made for overhaul time in computing utilization, 
and North American had one 15,000 man-hour major during the year. It uses 
one lump overhaul rather than requesting CAA for authorization to advance 
the period from the presently approved 11,000 hours to 12,000 hours. 

North American employs the equalized check system for inspection under 
a program which does not require an aircraft to be docked for more than 8 hours 
at one time. It has approval for 1,400 hours on the R2000-7ME engine which 
power its DC—4’s, and it is now requesting 1,500. 

North American’s excellent 1954 engine failure rate of 13,009.7 hours per failure 
is undoubtedly attributable in part to the relatively long stage lengths it flies, 
but operating and maintenance practices also have to be credited. 

Plug change is at 230 hours and at this time North American also inspects 
the nose case, which the record shows is frequently responsible for engine failures. 
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After 900 hours, inspection of the nose case is stepped up to every 100 hours, and 
an engine is pulled at the slightest provocation. 

As in the case of its six DC—4’s, North American will do its own maintenance on 
the new DC—6B’s, and has designed a dock that is adjustable to fit both types of 
aircraft. Its engine shop also is now being set up to handle overhaul on the 
P. & W. R2800—-CB17 engines. 

The marked change that has taken place in the domestic nonsked picture 
is illustrated in other ways. None, perhaps, is more revealing than the fact 
that North American’s ticket agents at Lockheed Air Terminal have a refund 
account and can, and do, make refunds on the spot. The Los Angeles Chamber 
of Commerce hasn’t received a complaint concerning a nonscheduled carrier 
in over a year, according to Clyde Barnett, manager of its aviation department. 
It used to be almost constantly beseiged by aggrieved passengers. The common 
complaint: inability to collect on refunds. 

From another angle is the report of Glen D. Woodmansee, CAA fourth 
region attorney, on the decrease in air safety violations committed by irregular 
carriers. From July 1 through December 31, 1953, enforcement actions in- 
cluded 1 operating certificate revoked, 1 operating certificate suspended, 1 cap- 
tain’s pilot certificate revoked, 1 copilot’s certificate suspended, civil penalties 
totaling $1,475 invoked, and 2 reprimands issued. For the corresponding 6 
months of 1954 there were merely 2 reprimands. 

North American’s CAB troubles and its campaign for a certificate of public 
convenience and necessity are widely known in the industry, and both may 
be nearing a climax following Examiner William B. Cusick’s recent recom- 
mendation that the large irregular carrier letters of registration of the indi- 
vidual operating companies be revoked. This recommendation was aimed at 
Twentieth Century, Trans National, Trans American, and Hemisphere, 4 of 
the 5 operating companies under whose certificates North American currently is 
flying. 

The examiner’s recommendation, which coincidentally came just a few days 
after North American took delivery of its second new DC-6B from the Douglas 
Co., will not deter North American’s principals from pursuing their drive for 
a CAB certificate. Said Secretary Stanley W. Weiss: 

“I feel we have a better chance for ultimate certification in the immediate 
future than at any time in the past.” 

The reason: “Certain people in Congress and in some Government circles now 
realize the nonskeds were correct in poineering air coach in 1946.” 

President Jack B. Lewin declared “no stone will be left unturned” to reverse 
the examiner’s recommendation. 





Aprit 12, 1955. 


Re In the Matter of Twentieth Cenutry Airlines, Inc., et al., compliance proceed- 

ing docket No. 6000. 

Mr. Ross RIziry, 
Chairman of the Board, Civil Aeronautics Board, 
Washington 25, D. C. 

Dear Mr. Rrztey: On March 25, 1955, there was submitted to the Board, on 
behalf of respondents in the above matter, a proposal for settlement. A prior 
settlement proposal submitted February 19, 1954, was rejected by the Board 
on February 26, 1954, on the basis of an unfavorable recommendation by the 
Chief of the Board’s Office of Compliance, two minority members favoring a 
modified settlement. 

As you are undoubtedly aware, respondents in this compliance proceeding, 
known generally as North American Airlines, are applicants for certificates 
of public convenience and necessity in several major pending proceedings. 

In the proposal for settlement and memorandum in support thereof filed 
March 25, 1955, the pertinent facts with reference to this compliance proceed- 
ing and the various certificate proceedings are briefly set forth. It is the pur- 
pose of this letter to call to your attention the fact that in our memorandum 
in support of the proposal for settlement we respectfully requested that North 
American be granted a conference with the Board at which the entire North 
American problem could be discussed. I am convinced that such a conference 
would be profitable to every one concerned. 
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To some extent, because of the history of the North American situation 
and the very nature of the problem presented, and in great part as a result of 
the efforts of those who have always opposed North American's development 
of aircoach and its objective of securing certification from the Board, there has 
always prevailed considerable misinformation and misunderstanding concern- 
ing North American. 

At a conference we could give the Board members a brief, clear-cut, and con- 
cise statement of the North American situation and we would more than wel- 
come the opportunity to answer directly any and every question which any 
Board member or any staff member would care to ask. If so desired by the 
Board or by you, we would also welcome any suggestion that there be present 
at such conference officials and department heads of the organization, so that 
any and all questions can be answered on the basis of direct familiarity with 
the facts. 

It is my belief that the situation presented by North American is of sufficient 
importance to justify the conference which we have requested. 


Very truly yours, 
Harpy K. Mactay. 


Apri 30, 1955. 
Re North American compliance proceeding, docket No. 6000 


Hon. Ross Riz.ey, 
Civil Aeronautics Board, 
Washington, D. C. 

Dear Mr. Riztey: I received from you this morning your letter dated April 
29 advising me of the fact that the Board has thus far been unable to consider a 
request for settlement and for a Board conference, which was filed some time 
ago in the above matter. In this letter you also state that the oral argument 
presently set for May 11 will go forward on that date and that any Board action 
with respect to settlement offer and request for conference will take place after 
that date. 

I was our belief when I requested Board consideration of our settlement pro- 
posal and of our request for a conference that we were reasonably entitled to 
such consideration prior to there being any further steps taken in the com- 
pliance proceeding. As you know, the settlement proposal and conference re- 
quest were filed on March 25 in what would normally have been ample time to 
assure the Board proper time to consider the matter before taking further steps 
in the compliance case. In the normal handling of the matter North American 
would have had a Board decision on the conference request, and had the decision 
been favorable North American would have had the conference. Had the con- 
ference been held and had the Board’s decision been favorable on the settlement 
proposal, the matter would now have been settled and further steps in the 
enforcement proceeding would not be necessary. As you state in your letter, it 
is because of unusually heavy press of Board business that the matter has not 
been handled in the usual way. Therefore, it is because of this unusual press 
of business that the enforcement proceeding is going forward without North 
American’s having had the conference which would normally have been accorded. 

I would like to call your attention to the fact that there is ample Board prece- 
dent for granting a conference in compliance proceedings of this type, for settling 
such proceedings and for postponing steps in compliance proceedings pending 
final action on settlement proposals. In a recent Northeast compliance pro- 
ceeding there was involved the sale of aircraft by Northeast to another company. 
Profits amounting to some $300,000 properly belonging to Northeast, a subsidized 
carrier, inured to the benefit of this other company, the ownership of which had 
not been properly disclosed to the Board. A compliance proceeding was started. 
A conference was requested and was granted. All steps in the compliance 
proceeding were discontinued. Settlement was thereafter effected, and the com- 
pliance proceeding dismissed. Reference to the Board's annual reports will dis- 
close that many other enforcement cases have been disposed of through settlement 
proceedings. 

We do not wish to burden you with old controversies, but I should like to point 
out that the problem here presented would not have arisen but for the fact 
that this compliance proceeding was expedited out of its proper place on the 
Board's docket, ahead of the New York-Chicago Service case in which North 
American seeks certificated authority. This matter of what we believe to have 
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been improper handling of the Board’s docket was raised and acted on by the 
Board and was the subject matter of a court proceeding. Board action was 
originally tied 2 to 2 on the question. On reconsideration it was 2 to 1, 1 member 
present declining to participate. 

The requested informal conference presents the Board with its only oppor: 
tunity for being fully advised on the entire North American situation prior to 
the Board’s consideration of the compliance proceeding. While postponement 
of the oral argument now set for May 11 would be a reasonable method of 
handling the problem presented, we make no such request. It is respectfully 
requested, however, that the conference be set for May 9, which is understood 
to be the date on which you expect to return to Washington. 

Sincerely, 
Harpy K. Mactay. 


May 4, 1955. 
Re North American compliance proceeding, docket No. 6000 
Mr. Harpy K. MAc.Lay, 
Washington 4, D. C. 

Dear Mr. Mactay: This has reference to your letter of April 30, 1955, ad- 
dressed to the chairman, in which you reiterate the desire of the respondents in 
the above-entitled proceeding for a conference with the Board concerning their 
proposal for settlement, filed on March 25, 1955, and suggest May 9 as an agree- 
able date for such a conference. 

The Board has given careful consideration to your latest request and has 
decided to adhere to its original decision deferring any action on the settlement 
proposal and the request for a conference until after the oral argument on May 
11. Our decision to do so is influenced not only by the fact that the short space 
of time which would remain between such a conference and oral argument 
would not be conducive to full Board deliberation on the merits of North Amer- 
ican’s proposal, but also by the fact that many of the considerations North 
American may desire to advance at a conference might duplicate arguments 
presented at oral argument or which could be presented with equal facility at 
that time. 

North American will, of course, be free at oral argument to urge the reasons 
supporting its proposal, if it so desires. You may be assured that North Ameri- 
can’s proposal and its request for a conference will be given full consideration 
by the Board before final decision is reached in this proceeding. 

Sincerely yours, 
JosEePaH P, ADAMS, 
Acting Chairman. 


JUNE 28, 1955. 
Harpy K. Mactay, Esq., 
Washington 4, D.C. 


DEAR Mr. Mactay: This has reference to the proposal for settlement of the 
North American Airlines enforcement proceeding, docket No. 6000, filed with the 
Board by North American on March 25, 1955, and to your previous correspondence 
with the Board with respect to a conference concerning the offer of settlement. 

After full deliberation, the Board has concluded that the offer of settlement 
must be rejected and the request for a conference denied. In reaching this 
determination we have considered the arguments advanced in the North American 
proposal, the answer of the Chief, Office of Compliance, thereto filed on March 
31, 1955, and the various matters raised in your letters of April 12, 1955, April 30, 
1955, May 13, 1955, and June 24, 1955. The Board believes North American's 
offer is wholly unacceptable and that further consideration of it at a conference 
oo the Board would serve no useful purpose, for the reasons hereinafter set 

orth. 

Under the terms of North American's proposal, the compliance proceeding 
would immediately be placed in an inactive status or dismissed upon the follow- 
ing conditions: (1) That Twentieth Century Airlines, Inc., Trans-National Air 
Lines, Inc., Trans-American Airways, Inc., and Hemisphere Air Transport, the 
air carrier respondents, are permitted to continue operations (@) until the 
Board shall have granted North American authority to operate regularly sched- 
uled service under a certificate, or (6) until the Board shall have denied North 
American’s pending certificate applications in the NewYork-Chicago case, docket 
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No. 986, the Denver Service case, docket No. 1841, the Additional Northeast- 
Southwest Service case, docket No. 2555, and the New York-Florida proceeding, 
docket No. 3051: (2) that the Letters of Registration of the 4 air carriers are 
surrendered for cancellation upon acceptance of the proposal by the Board; and 
(3) that pending action on the certificate applications North American would be 
allowed by the Board to operate between any points between which it operated 
any flights during 1954, provided that it does not use any greater number of 
aircraft than it now owns. Your letter of June 24, 1955, apparently is intended 
to suggest a modification of the proposal, in that the North American carrier 
respondents would now again be willing to accept a limitation of 14 flights per 
month between any 2 points on their respective operations pending action on the 
certificate applications. 

This proposal, including the suggested modification, is in substance simply a 
reiteration of North American’s offer of settlement submitted on February 19, 
1954, which was considered by the Board and rejected by letters dated February 
26, 1954, March 9, 1954, and March 26, 1954. The principal considerations that 
motivated our action were set forth in the Board’s letter of February 26 in the 
following language: 

“1, The proposal does not include any offer to adjust the scope or regularity 
of operations, or the mode of conducting operations as a combined operation, or 
to suspend or terminate any of the existing arrangements or relationships which 
enable the respondents to operate as a group, pending the termination of the 
letters of registration at the conclusion of the 3 route proceedings. Since 
the route proceedings are all major ones involving many parties and issues, 
termination as proposed by respondents is probably at least a year in the future, 
and more likely 18 months to 2 years distant. (Moreover, if a certificate of 
public convenience and necessity is issued the offer is meaningless, for the car- 
riers would thereupon be required by part 291 of the Board’s Regulations to 
surrender their letters of registration in any event. ) 

“2. Even if the letters of registration of the 4 air carrier respondents are 
eventually terminated in accordance with the terms of the offer, the remaining 
9 nonearrier respondents would not be prohibited by the settlement order from 
entering into arrangements with other air carriers exactly like those alleged to 
be unlawful in this proceedings. The noncarrier respondents would be free to 
make such arrangements either before or after termination of the letters of 
registration. Thus nothing would actually be ‘settled’ by acceptance of the offer. 

“3. The complaint contains serious and substantial charges of violations of the 
act by the noncarrier respondents. Yet the offer of settlement, if accepted, would 
mean that the Board in effect would be simply dismissing this portion of the 
complaint, and that ne restrictions or sanctions on the noncarrier respondents 
would be imposed either now or upon the termination of the letters of registration. 

“4. The principal argument advanced in support of the proposal is that accept- 
ance would enable the Board to consider whether there is a public need for re- 
spondents’ service. Acceptance of such a proposal, however, would encourage 
violation of law contrary to the public interest, for it would permit a violator 
to obtain long delays and postponements of enforcement proceedings by the 
simple expedient of filing applications for route authority and seeking delay of 
the enforcement action until the route proceeding is decided. Moreover, regu- 
latory and economic chaos wou!d be brought about if the Board postponed or 
dismissed enforcement proceedings in cases where an applicant inaugurated 
the very service for which authority was sought in advance of the Board’s deter- 
mination of the application. The Board believes that it has the duty under 
the Civil Aeronautics Act to follow an enforcement policy designed to insure 
reasonable compliance by all air carriers with the act and the Board’s regulations, 
and that such policy is necessary to implement the congressional policy and the 
Board’s program for the development and encouragement of air transportation.” 

We find that the reasons there stated are equally applicable to the present pro- 
posal and require its rejection. North American has made no attempt to meet 
the objections earlier expressed by the Board. Thus, for example, the North 
American group again proposes no steps to achieve compliance with existing 
requirements relating to its combined operations, the excessive frequency and 
regularity of its services, and the activities of the non-air-carrier respondents, 
all of which requirements allegedly have been and are being knowingly and 
willfully violated. We believe that the acceptance of North American’s offer, 
which contemplates no significant adjustments in its mode of operation despite 
the substantial and serious charges made in the complaint, would be totally in- 
consistent with the Board’s regulatory duties and responsibilities under the 
Civil Aeronautics Act. 
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Such differences as do exist between the present proposal and that originally 
submitted are not significant and do not alter the result. The only limitation 
on North American’s operations pending disposition of its certificate applications 
now proposed and not previously considered by the Board is the one whereby 
North American would agree to operate only between the same points between 
which it operated in 1954 and to utilize in such operations no more aircraft 
than it presently owns. This limitation, however, like the suggested 14-flight 
per month restriction rejected by our letter of March 9, 1954, would not cause 
any significant diminution of the alleged unlawful frequency and regularity of 
the North American operations, nor would it be effective to prevent continuation 
of the other violations charged. 

The other major difference between this and the 1954 proposal relates to 
North American's request that the New York-Florida proceeding, docket No. 
3051, be added to the list of those proceedings which would determine the dure- 
tion of the continued operating authority of the North American carriers. 
In view of the magnitude and early procedural posture of that proceeding, the 
principal effect of this request might be to occasion even further delay in the 
ultimate disposition of the issues in docket No. 6,000. 

We are unable to find that a conference with the Board with respect to this 
matter is either necessary or desirable. The main reason you advance for a 
conference is that it will permit full exploration of the “entire North American 
problem” and “the North American situation.” However, the facts relating 
to North American, insofar as they are pertinent to the proper disposition of the 
issues in docket No. 6000, are matters of record in that proceeding, and the 
positions of both North American and the Office of Compliance have been clearly 
established therein. You may be assured that the Board will weigh all of those 
facts in reaching its final decision. 

You reference to the procedures followed in the Northeast Enforcement pro- 
ceeding, docket No. 6350, does not support the present request. In that case, 
a conference was held with the Board at the outset of the proceeding before a 
hearing or other procedural steps had been completed. Here, however, the 
proceeding has been fully heard and argued before the Board. By our letter 
of May 4, 1955, North American was specifically accorded the opportunity to 
support its proposal at the oral argument of May 11 herein. To the extent that 
the argument was directed to the proposal, the Board has considered such argu- 
ment, together with the representation made in your various letters, in deter- 
mining that the proposal and request for conference should be rejected. 


Sincerely yours, 
Ross Riztey, Chairman. 


May 13, 1955. 


Re Docket No. 6000—North American compliance proceeding. 


Mr. Poss R1z.Ley, 
Chairman, Civil Aeronautics Board, 
Washington, D. C. 

Dear Mr. Rrzrey: It is the purpose of this letter to renew the request of the 
North American Airlines Group for a conference with the Board in connection 
with the shove pending matter. We requested such a conference in our proposal 
for settlement and memorandum in support thereof filed with the Board on 
March 25, 1955. The Board, as set forth in your letter of April 29 and a letter 
dated May 4 over the signature of the acting chairman, deferred consideration 
of our request for conference and settlement proposal. In the meantime, as 
you know, oral argument has been heard in the matter which is now submitted 
for Board decision. 

As I pointed out in my letter to you of April 30, there is ample precedent 
for such a conference. As I also pointed out in that letter the problem here 
presented was greatly contributed to by the fact that the Board, prior to your 
assuming its chairmanship, switched the order of two cases on its docket in 
such a way as to expedite this compliance proceeding ahead of the New York- 
Chica’o service case in which the North American Group seeks certification. 

I would very much appreciate your considering our request for conference and 
in the event the Board determines that we should be accorded the privilege of 
conference, I would appreciate your office contacting me so that we can be sure 
and set a date which will be satisfactory for everyone. 

Respectfully submitted, 


Harpy K. Mactay. 
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JuNE 24, 1955. 
Re Docket No. 6000, North American compliance proceeding. 


Mr. Ross RIZ.Ley, 
Chairman, Civil Aeronautics Board, 
Washington, D. C. 

Dear Mr. Rrztey: As you know, there is pending before your Board, as part 
of a settlement proposal, a request by the North American Airlines Group for a 
conference with the Board. My last letter to you on this matter is dated May 
13, 1955. With reference to our settlement proposal and request for conference, 
it has occurred to me that it might be advisable to make it clear to the Board 
members that matter which might be covered at a conference would not be the 
same as matters covered in the recent oral argument before the Board. In that 
oral argument the question before the Board was whether there had been 
violations as alleged and if so, whether the Board should revoke North Ameri- 
can’s operating authority. 

A conference with the Board would encompass much more, Its purpose would 
be consider the entire North American problem from all sides, to discuss and 
consider North American’s pending settlement proposal, including possible modi- 
fications of that proposal. There would persumably be discussed at such con- 
ference problems inherent in the North American situation, having important 
publie interest aspects. Such problems were not open for discussion or con- 
sideration and could not be discussed or considered at the recent oral argumen. 

Reference to earlier settlement proposals of North American and Board actions 
on such proposals’ will disclose much of the factual material which would be 
pertinent to any settlement discussion. They will also disclose that settlement 
proposals heretofore acted on by the Board have been rejected, with two Board 
meiuibers disagreeing and suggesting acceptance of a modified settlement. 

North American would be willing to accept a settlement comparable to the 
one suggested by the two disagreeing Board members.’ In fact, the proposal 
which would apparently be acceptable to the minority Board members was 
proposed to the Board in a petition of the Aircoach Transport Association in 
docket No. 6357 on behalf of its members. The North American carriers are 
all members of that association. 

I would like to point out that the Board by its regulation serial No. 389 dated 
May 5, 1947, solved the problem of the entire nonscheduled freight industry in 
precisely the same manner as is now urged by North American as a means of 
settling the North American problem. At that time the irregular cargo carriers 
were operating in excess of their proper authority. The Board recognized that 
such operations were essential to economic survival and recognized, too, that 
the public interest was benefited by their operations. It adopted a regulation 
permitting them to operate regularly and frequently until the Board should act 
on their pending certificate applications. In that regulation the Board made 
the following findings: 

“1. Although the carriage of passengers and parcels (express) has long been 
performed by the certificated air carriers, the carriage of property in aircraft 
specially adapted or used solely for that purpose, and by companies devoting 
all or a major portion of their efforts to the solicitation and carriage of property 
constitutes a new and developing business. Such carriage of property by air 
is in the public interest, meets a public need, and although still in its infancy 
is likely to become an industry utilizing new methods and techniques which will 
develop only with time, experience and opportunity for experimentation. The 
need and the opportunity cannot be adequately met by confining such carriers 
of property, which at the present time do not hold certificates of public con- 
venience and necessity to the irregular operations which they have heretofore 
conducted or may hereafter conduct pursuant to section 292.1 of the economic 
a or which they may continue to conduct on a noncommon carrier 

asis. 

“2. Because of the inability of noncertificated air carriers to carry sufficient 
volume of cargo on an irregular common carrier basis or to build up an eco- 
nomically balanced operation in the case of noncommon carrier operations, many 


1See North American’s proposal for settlement dated March 25, 1955, and footnote 1 
in the memorandum in support of that greposel, 

?See letter dated February 26, 1954, over the signature of Chairman Gurney rejecting 
North American’s i for settlement dated February 19, 1954, and similar letter 
sated ‘March 9, 1954, rejecting North American’s request for reconsideration date March 
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of such carriers of property by air, operating in interstate and/or overseas air 
transportation may be required, for financial reasons, to terminate operations if 
they are required to continue to operate only upon an irregular or noncommon 
carrier basis. 

“3. At the present time applications are pending before the Board in which 
for the first time the Board will be called upon to determine issues of public 
convenience and necessity relating to authorization to engage in the air trans- 
portation of property only in interstate and/or overseas air transportation. 
Certain of these applications are already consolidated in pending proceedings 
which are in various stages of adjudication, but it appears that in no case will 
the Board be able to dispose finally of such issues for some time. During this 
interim period it would not be in the public interest to terminate or curtail such 
services and thereby lose the benefit of the experience being obtained in this new 
field of air cargo; and the probability of dissipation of the operating staff and 
experience of such carriers, interruption of operations, loss of revenues and 
probable loss of part of their capital funds during the aforesaid interim period 
constitute unusual circumstances affecting the operations of such carriers and 
would impose an undue burden on such carriers.” 

Thereafter the Board decided all pending certificate cases, granted certificates 
in some instances and the entire problem impelled by the postwar irregular car- 
riers operating in the freight field was satisfactorily settled to the benefit of the 
industry, the public and the Board. 

The development of aircoach, principally by the North American Group, has 
been fully as important from the public interest standpoint as has the develop- 
ment of freight. North American asks the same treatment that was given to the 
cargo carriers, namely, that it be permitted to operate until the Board decides 
its certificate cases. It should be pointed out that at the present time it is believed 
that the only certificate applications of irregular carriers now pending before 
the Board are those of the North American group. This, of course, makes the 
Board’s problem easier than the one it satisfactorily faced and solved with respect 
to the freight carriers in 1947. 

I sincerely urge that the Board give serious consideration to North American’s 
settlement proposal and I again ask that the Board grant North American a con- 
ference at which the entire North American problem can be discussed and in all 
likelihood solved to the satisfaction of everyone concerned. 

Yours very truly, 
Harpy K. Macray. 





{Order No. E-9360] 


Unrrep States OF AMERICA, CIVIL AERONAUTICS Boanrp 
Washington, D. C. 


Adopted by the Civil Aeronautics Board at its office in Washington, D. C., on 
the 1st day of July 1955 


Docket No. 6000 


In the matter of the Twentieth Century Air Lines, Inc., et al.—Compliance 
Proceeding 


ORDER 


A full public hearing having been held in the above-entitled proceeding and the 
Board, upon consideration of the record, having issued its opinion containing its 
findings, conclusions and decisions, which is attached hereto and made a part 
hereof ; 


Ir Is ORDERED THAT: 


1. Letters of Registration Nos. 528, 1735, 1760, and 1148, issued to Twentieth 
Century Air Lines, Inc., Trans National Airlines, Inc., Trans American Airways, 
Ine., and Jacob Freed Adelman, d.b.a. Hemisphere Air Transport, respectively, 
be and they hereby are revoked effective 12: 01 a. m. EST, September 1, 1955. 

2. On and after 12:01 a. m., EST, September 1, 1955, the partnership or joint 
venture known variously as the North American Combine”, the ‘““North American 
Group”, and “North American Airlines” and consisting of Stanley D. Weiss, 
James Fischgrund, Jack B. Lewin, R. R. Hart, Republic Aircoach System, Twen- 
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tieth Century Aircraft Company, California Aircraft Company, Standard Air- 
motive Company, North American Aircoach System, Inc. (also d.b.a. North 
American Airlines Agency Corp.), Twentieth Century Air Lines, Inc., Trans Na- 
tional Airlines, Ine., Trans American Airways, Inc., and Jacob Freed Adelman, 
d.b.a. Hemisphere Air Transport, its successors and assigns, cease and desist 
from engaging directly or indirectly in air transportation within the meaning 
of sections 1(10) and 1(21) of the Civil Aeronautics Act of 1938, as amended; 

3. On and after 12:01 a. m., EST, September 1, 1955, Twentieth Century Air- 
lines, Inc., Trans National Airlines, Inc., Trans American Airways, Inc., Jacob 
Freed Adelman, d.b.a. Hemisphere Air Transport, their successors and assigns, 
all both collectively and individually, cease and desist from (a) engaging directly 
or indirectly in air transportation within the meaning of sections 1 (10) and1 (21) 
of the Civil Aeronauties Act of 1938, as amended; and/or (b) violating the pro- 
visions of section 408 of the Civil Aeronautics Act of 1938, as amended. 

4, On and after 12:01 a.m., EST, September 1, 1955, North American Air- 
coach System, Inc. (also d.b.a. North American Airlines Agency Corp.) and 
Stanley D. Weiss, James Fischgrund, Jack B. Lewin and R. R. Hart, individually 
and as partners d.b.a. Republic Aircoach System, Twentieth Century Aircraft 
Company and California Aircraft Company, and Stanley D. Weiss and James 
Fischgrund, as partners d.b.a. Standard Airmotive Company, their successors 
and assigns, all both collectively and individually, cease and desist from (a) en- 
gaging in air transportation in violation of the provisions of section 401(a) of 
the Civil Aeronautics Act of 1938, as amended; and/or (b) violating the pro- 
visions of section 408 of the Civil Aeronautics Act of 1938, as amended ; 

5. Effective immediately, Twentieth Century Air Lines, Inc., Trans National 
Airlines, Inc., Trans American Airways, Inc., and Jacob Freed Adelman, d.b.a. 
Hemisphere Air Transport, their successors and assigns, all both collectively and 
individually, or through arrangements with North American Aircoach System, 
Ine., Stanley D. Weiss, James Fischgrund, Jack B. Lewin and R. R. Hart, in- 
dividually and as partners d.b.a. Republic Aircoach System, Twentieth Century 
Aircraft Company and California Aircraft Company, and Stanley D. Weiss and 
James Fischgrund, as partners d.b.a. Standard Airmotive Company, their suc- 
cessors and assigns, cease and desist from collectively or individually engaging 
directly or indirectly in air transportation otherwise than in conformity with 
Part 291 of the Board’s Economic Regulations, as amended; 

6. Effective immediately, Twentieth Century Air Lines, Inc., Trans National 
Airlines, Inc., Trans American Airways, Inc., and Jacob Freed Adelman, d.b.a. 
Hemisphere Air Transport, their successors and assigns, all both collectively 
and individually, or through arrangements with North American Aircoach Sys- 
tem, Inc., Stanley D. Weiss, James Fischgrund, Jack B. Lewin and R. R. Hart, 
individually and as partners d.b.a. Republic Aircoach System, Twentieth Cen- 
tury Aircraft Company and California Air Craft Company, and Stanley D. Weiss 
and James Fischgrund, as partners d.b.a. Standard Airmotive Company, their 
successors and assigns, cease and desist from collectively or individually operat- 
ing, or holding out to the public either expressly or by course of conduct that 
they operate flights of aircraft in air transportation between New York, N. Y. 
and Los Angeles, Calif., Miami, Fla. and New York, N. Y. and Chicago, IIL, or 
Kansas City, Mo., and New York, N. Y., or between any other points whatsoever 
or within any points whatsoever, 

(a) in such manner that any given or uniform number of flights are op- 
erated between the same two points per week or recurrently in successive 
weeks ; 

(b) regularly or with a reasonable degree of regularity, which regularity 
is reflected by the operation of a single flight per week on the same day of 
each week between the same two points, or is reflected by the recurrence 
of operations of two round-trip flights, or flights varying from two to three or 
more such flights, between any same two points each week in succeeding 
weeks, without there intervening other weeks or approximately similar pe- 
riods at irregular but frequent intervals during which no such flights are 
operated so as thereby to result in appreciable definite breaks in service; it 
being intended by this subparagraph to require irregularity in service be- 
tween any such points but not to preclude the operation of more than one or 
two such flights in any given week, nor to prescribe any specific maximum 
limitation upon the number of flights whach may be performed in any one 
week, if infrequency and irregularity of service is otherwise achieved 
through variations in numbers of flights and intervals between flights and 
through frequent and extended definite breaks in service; 
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(c) otherwise than upon an occasional and infrequent basis restricted to 
such rarity and infrequency of flight as to preclude any uniform pattern or 
normal consistency of operations between such points. 

7. Effective immediately, Twentieth Century Air Lines, Inc., Trans National 
Airlines, Inc., Trans American Airways, Inc., and Jacob Freed Abelman, d. b. a. 
Hemisphere Air Transport, their successors and assigns, cease and desist from: 

a. Transporting persons who have been issued tickets which do not comply 
in form, at the time of sale, with the provisions of section 291.24 of the Board’s 
Economic Regulations, as amended ; 

b. Transporting persons who have purchased such transportation from 
ticket agents with whom the transporting carrier has not entered into writ- 
ten agreements; or 

ce. Transporting persons who have purchased such transportation from 
ticket agents with whom the transporting carrier has entered into written 
agreements, but which agreements have not been filed with the Board in 
accordance with the provisions of section 242.5 of the Board’s Economic 
Regulations, as amended ; 

8. Twentieth Century Air Lines, Ine., Trans National Airlines, Inc., Trans 
American Airways, Inc., Jacob Freed Adelman, d. b. a. Hemisphere Air Trans- 
port, North American Aircoach System, Inc., Stanley D. Weiss, James Fischgrund, 
Jack B. Lewin, and R. R. Hart, individually and as partners d. b. a. Republic 
Aireoach System, Twentieth Century Aircraft Company and California Aireraft 
Company, and Stanlye D. Weiss and James Fischgrund, as partners d. b. a. Stand- 
ard Airmotive Company, be notified immediately by telegram of the entry of this 
order, and thereafter be duly served with a copy of this order. 

By the Civil Aeronautics Board: 

[SEAL] M. C. Murriean, 

Secretary. 


[E-9360] 


Untrep Strates or America, Cirvir AERONAUTICS Boarp 


Washington, D. C. 
Docket No. 6000 
COMPLIANCE PROCEEDING TWENTIETH CENTURY AIR LINES, INC., ET AL. 


Decided: July 1, 1955 


Letters of registration as large irregular carriers held by Twentieth Century 
Air Lines, Trans National Airlines, Trans American Airways, and Jacob Freed 
Adelman, d. b. a. Hemisphere Air Transport, ordered revoked for knowing and 
wilful violations of sections 401 (a) and 408 of the Act and Parts 242 and 291 
of the Economic Regulations; respondent carriers ordered to cease and desist 
from engaging in air transportation and from violating the provisions of section 
408 of the Act. 

Respondents Weiss, Fischgrund, Lewin and Hart in‘tividually, and as partners 
in Republie Aircoach System, Twentieth Century Aircraft Co., California Air- 
craft Co., and Standard Airmotive Co., and respondent North American Aircoach 
ean Inc,, ordered to cease and desist from violating sections 401 (a) and 408 
of the Act. 

Respondents Weiss, Fischgrund, Lewin and Hart found to have acquired con- 
trol of respondents Twentieth Century Air Lines, Trans National Airlines, Trans 
American Airways and Jacob Freed Adelman, d. b. a. Hemisphere Air Transport, 
in violation of section 408 (a) (5) of the Act. 

Found that respondents Weiss, Fischgrund, Lewin and Hart and respondents 
Twentieth Century Air Lines, Trans National Airlines, Trans American Airways, 
Jacob Freed Adelman, d. b. a. Hemisphere Air Transport, and respondent North 
American Aircoach System, consolidated and merged their properties into one 
person for the ownership, management or operation of properties theretofore 
held in separate ownership, in violation of section 408 (a) (1) of the Act. 

Held that respondents, through their combined activities, constitute’ a single 
integrated air carrier which operated as a partnership or joint venture and 
which engaged in regular air transportation, without a certificate of publie con- 
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yenience and necessity, or other appropriate operating authority, all in violation 
of section 401 (a) of the Act. 

Found that respondents Twentieth Century Air Lines, Trans National Air- 
lines, Trans American Airways, and Jacob Freed Adelman, d. b. a. Hemisphere 
Air Transport, both individually and collectively, held out and operated a fre- 
quent and regular air transportation service in violation of section 401 (a) of 
the Act and Part 291 of the Kconomic Regulations. 

Respondents Twentieth Century Air Lines, Trans National Airlines, Trans 
American Airways and Jacob Freed Adelman, d. b. a. Hemisphere Air Trans- 
port, found to have regularly provided air transportation to persons who have 
not been sold tickets in accordance with the prescribed regulations and who have 
purchased transportation from ticket agents with whom the carriers had no 
written agreements, and which agreements, if any, were not filed with the Board, 
all in violation of Part 291 and section 242.5 (a) (3) of the Economic Regulations 
and section 401 (a) of the Act. 

Respondents’ violations found to have been “knowing and wilful” as charged 
in the complaint and as contemplated by Section 9 (b) of the Administrative 
Procedure Act. 

Complaint held sufficient to charge that respondent carriers indiridually 
violated Part 291 of the Economic Regulations and section 401 (a) of the Act. 

Respondents Weiss, Fischgrund, Lewin and Hart found to have engaged di- 
rectly in air transportation, it appearing that they actually furnished the trans- 
portation through their own instrumentalities and did not merely undertake 
responsibility to see that the transportation would be provided by others, as in 
the case of a freight forwarder or express company. 

Held with respect to Interpretation No. 1 of Part 291 of the Economic Regu- 
lations that (a) it did not cause any diminution or modification whatsoever in 
the degree of regularity of operations theretofore permitted under the regula- 
tion, (b) paragraph 8 of Interpretation No. 1 prohibiting combined operations 
and the use of a common ticket agent for such purposes imposed no new require- 
ment, but simply pointed out that a group of carriers could not legally do what 
was prohibited if done by each or any one of them, and (c) the complaint herein 
does not allege any violation of Interpretation No. 1 as such. 

Held that the ticketing and ticket agency provisions in the December 1949 
amendment to Part 291 of the Economic Regulations were rulemaking in nature, 
and clearly valid as an exercise of the Board’s powers under sections 416 and 
205 of the Act. 

Held that the December 1949 amendment to Part 291 of the Economic Regula- 
tions, expressly prohibiting combined operations, did not effect a change in 
respondent carriers’ licenses or require an adjudicatory hearing prior to its 
promulgation. 

Regulations touching upon permissible practices of large irregular carriers 
with respect to ticketing, ticket agents, and combined operations held not to 
a the fundamental operating authority of such carriers embraced in their 

enses. 

Found that respondent carriers did not have, prior to the 1949 amendments 
to Part 291 of the Economic Regulations, established businesses and substantial 
investments on the strength of their original exemptions so as to claim thereby 
an alleged right to a hearing before such original authorizations could be law- 
fully curtailed. 

Held that mergers and consolidations embraced by section 408 (a) (1) of the 
Act do not require a unity of title for the properties involved. 

Held that respondents in this compliance proceeding have no legal right to 
prior or contemporaneous decision on their pending certificate applications. 

Section 408 (e) of the Act held to authorize the revocation of respondent car- 
tiers’ operating authority for violations of section 408 (a) of the Act. 

Respondent carriers held responsible for the actions of their common ticket 
agent in holding out a frequent and regular air transportation service. 

Respondent carriers held to be in violation of section 291.26 (a) of the Eco- 
nomic Regulations, where agreements with subagents were not in writing, al- 
though agreements with general agents were in writing. 

Held that requirement for filing with the Board of written agreements with 
ticket agents is not met by including copies of such agreements in exhibits filed 
in a route proceeding. 

Ticketing requir ments of Part 291 of the Economic Regulations found to be 
violated where the tickets sold did not include the name and address of the car- 
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rier, but where a “validator” was employed to stamp the ticket of each passenger 
at check-in time at the airport, with the name and address of the carrier. 

Where the respondent carriers ignored the enactments of Congress and the 
regulations thereunder and through a web of intercompany dealings and tech- 
nical devices attempted to operate a regular scheduled transcontinental air trans- 
portation business without a certificate of public convenience and necessity or 
other appropriate operating authority, held that the violations were so flagrant 
and willful that the sanction of revocation of the carriers’ letters of registration 
should be imposed. 

APPEARANCES : Same as in Examiner’s Initial Decision. 


OPINION 
By THE Boarp: 

In this compliance proceeding instituted upon complaint by the Board’s Office 
of Compliance, the Board is confronted with the question whether it shall call 
a halt to the operations of the so-called North American Combine* for alleged 
knowing and willful violations of the Act and the Board’s Economic Regulations. 
In general, the complaint charges that the individual respondents Stanley D. 
Weiss, James Fischgrund, Jack B. Lewin, and R. R. Hart, operating through 
various partnerships and corporations, and pursuant to a calculated plan to 
evade and circumvent the law, have conducted operations under the name of 
North American Airlines in violation of the Act and the Board’s Economic Regu- 
Jations. The complaint alleges that the four individual respondents acquired 
control of the four respondent carriers herein (Twentieth Century Air Lines, 
Inc., Trans National Airlines, Inc., Trans American Airways, Inc., and Hemis- 
phere Air Transport) in violation of section 408 of the Act and that the individual 
respondents have operated in air transportation without authority from the 
Board, in violation of section 401 (a) of the Act. The complaint further alleges 
that the four respondent carriers have entered into arrangements with each 
other and the other respondents so as to provide a regular and frequent air 
transportation service; have individually engaged in frequent and regular op- 
erations; have accepted tickets in exchange for air transportation which do not 
comply with the requirements of the Board’s Economic Regulations; and have 
accepted passengers from ticket agents with whom they have not entered into 
written contracts and have failed to file any such agreements with the Board, 
all in violation of Part 291 of the Economic Regulations and section 401 (a) 
of the Act. 

The respondent carriers herein are irregular carriers holding letters of regis- 
tration under Part 291 of the Board’s Economic Regulations. Respondent 
North American Aircoach System is a corporation controlled by the individual 
respondents and functions as general agent for the sale of transportation on 
the four respondent carriers. Aircoach sells tickets for such transportation and 
performs other traffic-generating services, both directly and through subagents. 
The individual respondents, through the partnerships Republic Aircoach System, 
Twentieth Century Aircraft Co., Standard Airmotive Co., and California Air- 
craft Co., own and lease aircraft to the respondent carriers and perform ac- 
counting, bookkeeping, financial management, and other fiscal services for re- 
spondent companies. Standard Airmotive Company in which respondents Weiss 
and Fischgrund are equal partners leases aircraft to respondent carriers. 

The respondents deny violating the Act and regulations enumerated in the 
complaint and contend, inter alia, that the regulations are invalid. They also 
oe that the individual respondents acquired control of the four respondent 
carriers. 

After due notice, and public hearing herein, Examiner William F. Cusick has 
issued an Initial Decision in which he finds, inter alia, that (1) the individual 
respondents acquired control of the carrier respondents in violation of section 
408 of the Act during the periods and in the manner alleged in the complaint; (2) 
although the individual respondents have not engaged in air transportation 
directly, these respondents have operated indirectly in air transportation with- 
out authority and in violation of section 401 (a) of the Act as alleged in the 
complaint ; (3) the respondent carriers both individually and collectively held out 
and operated a frequent and regular air transportation service in violation of 
section 401 (a) of the Act and Part 291 of the Economic Regulations in the 


1As used herein, the Combine embraces all of the respondents in this proceeding, and 
not merely respondents Weiss, Fischgrund, Lewin, and Hart. 
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manner alleged in the complaint; (4) the respondent carriers regularly provided 
air transportation to persons who, as alleged in the complaint, have not been 
sold tickets in accordance with the prescribed regulations and who have pur- 
chased transportation from ticket agents with whom the carriers had no written 
agreements and which agreements, if any, were not filed with the Board, all in 
violation of Part 291 and section 242.5 (a) (3) (formerly 242.5 (b) (4)) of the 
Economic Regulations and section 401 (a) of the Act; and (5) the violations 
ascribed both to the individual respondents and to the respondent carriers have 
been “knowing and willful” as charged in the complaint and as contemplated by 
section 9 (b) of the Administrative Procedure Act. 

The Examiner concluded that the letters of registration held by the four car- 
rier respondents should be revoked, and that such carriers should be ordered to 
cease and desist from engaging in air transportation and from violating the pro- 
visions of section 408 of the Act. The Examiner also concluded that the indi- 
vidual respondents * and North American Aircoach System, Inc., should be ordered 
to cexse and desist from violating the provisions of sections 401 (a) and 408 of the 
Act. 

Exceptions to the Initial Decision have been filed by the respondents and the 
Compliance Attorneys,’ and the Board has heard oral argument. The case now 
stands submitted for decision. 

Upon consideration of the entire record, we find that we are in substantial agree- 
ment with the conclusions of the Examiner. Accordingly, we adopt as our own, 
except as modified herein, the findings and conclusions of the Examiner in his 
Initial Decision, which is attached hereto as an Appendix. 

Throughout this case, respondents have attempted to avoid the consequences 
of their illegal acitivities by claiming that there were serious legal doubts as to 
whether their conduct was unlawful; and that in such circumstances there could 
be no knowing and willful violations, and no appropriate occasion for revoking 
the letters of registration of the individual carriers. We can find no merit in 
these contentions. When we cut through the web of intercompany dealings and 
technical devices employed by the respondents, it is perfectly clear that the 
respondents have attempted to make a mockery of the Board’s regulations and to 
operate without regard for the requirements of the Civil Aeronautics Act. No 
amount of pious protestations by respondents can now obscure the fact that they 
deliberately embarked upon an involved scheme to operate a regular scheduled 
transcontinental air transportation business without a certificate of public con- 
venience and necessity or other appropriate operating authority. These respond- 
ents attempted to give a semblance of propriety to their operations by using four 
different letters of registration held by four ostensibly separate and independent 
irregular carriers. But, as the Examiner has so painstakingly pointed out, the 
independence of these companies was nominal rather than real; and the alleged 
owners of these carriers were merely strawmen set up to conceal the identity of 
the true owners. Ina very real sense, the individual rspondents herein were pup- 
peteers, manipulating the controls over their different enterprises to maintain the 
appearance of separate operations by each carrier respondent, while in fact en- 
gaging in regular scheduled air transportation as a single company. And now, 
with the same degree of legal legerdemain employed in constructing the North 
American Combine, respondents have resorted to a multiplicity of technical legal 
arguments in an attempt to escape the consequences of their unlawful activities. 
The Examiner has fully examined and rejected these arguments, and we believe 
his decision is sound. 

A major portion of respondent’s defense to the charges herein revolves around 
the assertion that the regulations found to have been violated by respondents 
were invalid, because promulgated without adjudicatory hearings. Respond- 
ents thus attack the validity of (a) Interpretation No. 1 to Part 291 of the 
Economic Regulations adopted December 10, 1948,‘ (b) the May 20, 1949, Revi- 
sion of Part 291 ° insofar as it subjects irregular carriers to additional provisions 
of section 408 of the Act; and (c) the so-called “ticketing and ticket agency” 
regulations (effective December 10, 1949) governing the form of tickets to be used 
and prohibiting regular operations through combinations of carriers." As the 


2In both their individual capacities and as partners in Republic Air Coach System, 
Twentieth Century Aircraft Company, California Aircraft Company, and Standard Air- 
motive Company. 


% All parties ae upon their respective briefs to the Examiner. In addition, the Com- 
a 


pliance Attorneys have filed with the Board a memorandum in support of their exceptions. 
* Regulation No. ER-136. 
5 Regulation No. ER-142. 
® Regulation No. ER-154. 
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Compliance Attorneys have so ably pointed out, the attack upon the validity 
of the Board’s regulations is in reality a smokescreen designed to minimize the 
contumacious conduct of the respondents. For, even if the regulatory provisions 
in question had never been promulgated, the operations of the respondents would 
clearly have been illegal on either of two separate and independent grounds: (1) 
the respondent carriers individually held out and operated regular services in 
excess of that permitted by Part 291 of the Economic Regulations and in violation 
of section 401 (a) of the Act; and (2) the North American Combine, as demon- 
strated by the facts of record, constitutes a single, integrated air carrier operated 
as a partnership of joint venture,’ and this carrier holds out and operates a regu- 
lar air service in violation of section 401 (a) of the Act. The carrier respond- 
ents, to the extend that they are viewed as separate legal entities, apart from the 
individual respondents, are participants in the partnership or joint venture, and 
are equally responsible with the individual respondents for the violations of sec- 
tion 401 (a) of the Act. Thus, whether we look upon the activities of the re- 
spondent carriers individually, or as participants in a partnership or joint ven- 
ture engaging in regular air transportation, it is clear that without regard to the 
validity of the regulations attacked by respondents, these respondents engaged 
in knowing and wilful violations of section 401 (a) of the Act. 

In response to the Examiner’s finding that the respondent carriers individually 
violated Part 291 and section 401 (a) of the Act, respondents repeat here their 
claim to the Examiner that such violations were not charged in the complaint and 
therefore are not properly in issue. In view of this repeated claim of inadequate 
notice, we have scrutinized the complaint with respect to the charges in question. 
We conclude, as did the Examiner, that the complaint adequately apprised the 
respondents of the charges of violations by the respondent carriers individually. 
The mere fact that the complaint did not include separate calendar analyses for 
each respondent carrier’s operations does not in any way derogate from this con- 
clusion. So long as the complaint charged individual violations by the carriers, 
the particular technique used for advancing the charge is immaterial. 

The Compliance Attorneys have excepted to the failure of the Examiner to 
find that the individual respondents engaged directly in air transportation. It 
is contended that the record is replete with evidence showing that these respond- 
ents are engaged directly in air transportation by operating as a single entity 
under the name of North American Airlines. The Compliance Attorneys assert 
that the failure to make the requested finding is inconsistent with other find- 
ings of the Examiner regarding the organization, operation, and control of the 
Combine. In contrast, the respondents except to the finding that the individual 
respondents have operated “indirectly” in air transportation. It is asserted 
that there is no evidence whatsoever of record to support the Examiner’s finding. 

The Examiner had no doubt that the individual respondents were engaged 
in air transportation, but he showed some doubt as to whether they were 
“directly” or “indirectly” so engaged. Thus, he found, “it is apparent that 
respondents Weiss, Fischgrund, Lewin, and Hart are engaged, if not directly 
at least indirectly, in air transportation * * *.”* And elsewhere he stated that 
“although the individual respondents may not have engaged in air transporta- 
tion directly, these respondents have operated indirectly in air transporta- 
tion * * *.”° 

While we have no disagreement with the underlying findings of the Examiner 
as to the organization, operations, control, and ownership of the North American 
Combine and its constituent parts, we conclude that in terms of our statute the 
individual respondents’ role in the Combine amounts to “direct” rather than 
“indirect” air transportation. These respondents are actually furnishing the 
transportation through their own instrumentalities, and are not merely under- 
taking responsibility to see that the transportation will be provided by others, 
as in the case of a freight forwarder or express company. The Examiner ap- 
pears to have viewed the situation in terms of the individual respondents holding 
out to the public an undertaking to provide air transportation but contracting 
with others to provide the actual transportation. We believe it is more in ac- 
eord with the facts to look upon the Combine as a single integrated carrier 
which sells and provides air transportation. On this analysis, the individual 








7 Even if the Combine were merely an “association,” “company,” or other form of “person” 
as defined in the Act, it would in our view still be an “air carrier’ within the meaning of 
the Act. 

8 Initial Decision, p. 65. 

*Id., p. 66. 
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respondents as well as the carrier respondents are engaged directly in air trans- 
portation. But, however viewed, it is plain that the individual respondents are 
engaging in air transportation, and without appropriate operating authority as 
required by the Act. 

We turn now to respondents attacks upon the validity of Interpretation No. 1 
and the 1949 amendments to Part 291 of the Board’s Economic Regulations. It 
is claimed that these actions by the Board were invalid because they were not 
accompanied by adjudicatory hearings; that the Board’s actions changed the 
terms of respondent carriers’ existing licenses, and were not a “proper or reason- 
able definition” of any provisions contained in the earlier exemption regulations 
which gave rise to respondent carriers’ original licenses. The respondent car- 
riers assert that their combined or collective operations were conducted in the 
same manner in which practically all irregular carriers had operated since 1946, 
and that until Interpretation No. 1 and the 1949 regulations were adopted, ir- 
regular carriers could cooperate in any way they might choose and could all be 
represented by the same ticket agents selling transportation on all such carriers 
between the same points on different days. All these contentions were presented 
to the Examiner, but he fully sustained the validity of the Buard’s actions. 

With respect to Interpretation No. 1, the Examiner found that (a) it did not 
cause any diminution or modification whatsoever in the degree of regularity of 
operations theretofore permitted under the exemption, but merely served to illus- 
trate the plain limitations of the authority granted to irregular carriers oper- 
ating pursuant to the exemption; (b) paragraph 8 of Interpretation No. 1, pro- 
hibiting combined operations and the use of a common ticket agent for such 
purposes, imposed no new requirement, for it simply pointed out that a group 
of carriers could not legally do what was prohibited if done by each or any one 
of them; and (¢c) the complaint herein does not allege any violation of Interpre- 
tation No. 1 as such. With regard to the May 20, 1949, amendments to Part 291 
(specifically section 291.15 dealing with the scope of exemptions from Title IV 
of the Act), the Examiner pointed out that their validity has no bearing on the 
violations of section 408 charged to the respondents, since even prior to such 
amendments, the regulations did not grant any exemptions from section 408 (a) 
(1) or (5) of the Act with respect to irregular carriers in relation to “any person 
engaged in any other phase of aeronautics,’ e. g., the individual respendents. 
In regard to the ticketing and ticket agency provisions in the December 1949 
amendment to the regulations, the Examiner found these actions to be rule making 
in nature; of general applicability to all irregular carriers; prospective in effect ; 
and clearly valid as an exercise of the Board’s powers under sections 416 and 
205 of the Act. With all of these conclusions of the Examiner, including his 
reasons therefor, we agree. 

The respondents have attempted to paint a picture of arbitrary administra- 
tive action by the Board designed to cut off legitimate and essential operating 
practices by irregular carriers. But this picture is a far cry from the real situ- 
ation. In point of fact, irregular carriers were never intended to, and never have 
had the right to hold out or operate regular services, whether alone, or in concert 
with others. To be sure, the matter of combined operations was specifically ad- 
verted to in Interpretation No. 1 and the ticket agency regulation; but far 
from amending or curtailing the earriers’ operating authority, these pronounce- 
ments against combined operations were merely a clarification or interpretation 
of existing law. And in the light of the background and purpose of the exemption 
regulation, we believe there is no room for doubt as to the reasonableness or 
correctness of this interpretation. A contrary interpretation of the exemption 
regulation would be unthinkable, since it would subvert the entire purpose of 
the regulation. It is manifest that the Board would not restrict more than one 
hundred individual carriers to irregular operations while at the same time 
allowing them to band together and establish any number of regular air carriers 
blanketing the nation’s certificated air routes. Yet respondents are essentially 
making such a claim here. We feel it has always been obvious that the exemp- 
titon regulation did not permit regular service through combined operations. 

Even if the Board’s 1949 prohibition against combined operaticns constituted 
a new requirement and was not merely interpretative of existing law, it dees 
not follow that the new requirement effected a change in respondent carriers’ 
“license,” and that an adjudicatory hearing was required.” We do not agree 


0 Of course, the ticketing requirements in the 1949 regulations were new requirements, 
but clearly within the gate seaeeng ouahor ty of the Board. Arrow Airways v. C. A. B., 
Civil Action No. 4502-50, decided ember 4, 1950, by the United States District Court for 
the District of Columbia (not reported). 
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Compliance Attorneys have so ably pointed out, the attack upon the validity 
of the Board’s regulations is in reality a smokescreen designed to minimize the 
contumacious conduct of the respondents. For, even if the regulatory provisions 
in question had never been promulgated, the operations of the respondents would 
‘clearly have been illegal on either of two separate and independent grounds: (1) 
the respondent carriers individually held out and operated regular services in 
excess of that permitted by Part 291 of the Economic Regulations and in violation 
of section 401 (a) of the Act; and (2) the North American Combine, as demon- 
strated by the facts of record, constitutes a single, integrated air carrier operated 
as a partnership of joint venture,’ and this carrier holds out and operates a regu- 
lar air service in violation of section 401 (a) of the Act. The carrier respond- 
ents, to the extend that they are viewed as separate legal entities, apart from the 
individual respondents, are participants in the partnership or joint venture, and 
are equally responsible with the individual respondents for the violations of sec- 
tion 401 (a) of the Act. Thus, whether we look upon the activities of the re- 
spondent carriers individually, or as participants in a partnership or joint ven- 
ture engaging in regular air transportation, it is clear that without regard to the 
validity of the regulations attacked by respondents, these respondents engaged 
in knowing and wilful violations of section 401 (a) of the Act. 

In response to the Examiner’s finding that the respondent carriers individually 
violated Part 291 and section 401 (a) of the Act, respondents repeat here their 
claim to the Examiner that such violations were not charged in the complaint and 
therefore are not properly in issue. In view of this repeated claim of inadequate 
notice, we have scrutinized the complaint with respect to the charges in question. 
We conclude, as did the Examiner, that the complaint adequately apprised the 
respondents of the charges of violations by the respondent carriers individually. 
The mere fact that the complaint did not include separate calendar analyses for 
each respondent carrier’s operations does not in any way derogate from this con- 
clusion. So long as the complaint charged individual violations by the carriers, 
the particular technique used for advancing the charge is immaterial. 

The Compliance Attorneys have excepted to the failure of the Examiner to 
find that the individual respondents engaged directly in air transportation. It 
is contended that the record is replete with evidence showing that these respond- 
ents are engaged directly in air transportation by operating as a single entity 
under the name of North American Airlines. The Compliance Attorneys assert 
that the failure to make the requested finding is inconsistent with other find- 
ings of the Examiner regarding the organization, operation, and control of the 
Combine. In contrast, the respondents except to the finding that the individual 
respondents have operated “indirectly” in air transportation. It is asserted 
that there is no evidence whatsoever of record to support the Examiner’s finding. 

The Examiner had no doubt that the individual respondents were engaged 
in air transportation, but he showed some doubt as to whether they were 
“directly” or “indirectly” so engaged. Thus, he found, “it is apparent that 
respondents Weiss, Fischgrund, Lewin, and Hart are engaged, if not directly 
at least indirectly, in air transportation * * *.”* And elsewhere he stated that 
“although the individual respondents may not have engaged in air transporta- 
tion directly, these respondents have operated indirectly in air transporta- 
tion * * *,”° 

While we have no disagreement with the underlying findings of the Examiner 
as to the organization, operations, control, and ownership of the North American 
Combine and its constituent parts, we conclude that in terms of our statute the 
individual respondents’ role in the Combine amounts to “direct” rather than 
“indirect” air transportation. These respondents are actually furnishing the 
transportation through their own instrumentalities, and are not merely under- 
taking responsibility to see that the transportation will be provided by others, 
as in the case of a freight forwarder or express company. The Examiner ap- 
pears to have viewed the situation in terms of the individual respondents holding 
out to the public an undertaking to provide air transportation but contracting 
with others to provide the actual transportation. We believe it is more in ac- 
cord with the facts to look upon the Combine as a single integrated carrier 
which sells and provides air transportation. On this analysis, the individual 





7 Even if the Combine were merely an “association,” “company,” or other form of “person” 
as defined in the Act, it would in our view still be an “air carrier” within the meaning of 
the Act. 

8 Initial Decision, p. 65. 

«+ p. 66. 
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respondents as well as the carrier respondents are engaged directly in air trans- 
portation. But, however viewed, it is plain that the individual respondents are 
engaging in air transportation, and without appropriate operating authority as 
required by the Aet. 

We turn now to respondents attacks upon the validity of Interpretation No. 1 
and the 1949 amendments to Part 291 of the Board’s Economic Regulations. It 
is claimed that these actions by the Board were invalid because they were not 
accompanied by adjudicatory hearings; that the Board’s actions changed the 
terms of respondent carriers’ existing licenses, and were not a “proper or reason- 
able definition” of any provisions contained in the earlier exemption regulations 
which gave rise to respondent carriers’ original licenses. The respondent car- 
riers assert that their combined or collective operations were conducted in the 
same manner in which practically all irregular carriers had operated since 1946, 
and that until Interpretation No. 1 and the 1949 regulations were adopted, ir- 
regular carriers could cooperate in any way they might choose and could all be 
represented by the same ticket agents selling transportation on all such carriers 
between the same points on different days. All these contentions were presented 
to the Examiner, but he fully sustained the validity of the Buard’s actions. 

With respect to Interpretation No. 1, the Examiner found that (a) it did not 
cause any diminution or modification whatsoever in the degree of regularity of 
operations theretofore permitted under the exemption, but merely served to illus- 
trate the plain limitations of the authority granted to irregular carriers oper- 
ating pursuant to the exemption; (b) paragraph 8 of Interpretation No. 1, pro- 
hibiting combined operations and the use of a common ticket agent for such 
purposes, imposed no new requirement, for it simply pointed out that a group 
of carriers could not legally do what was prohibited if done by each or any one 
of them; and (c) the complaint herein does not allege any violation of Interpre- 
tation No. 1 as such. With regard to the May 20, 1949, amendments to Part 291 
(specifically section 291.15 dealing with the scope of exemptions from Title IV 
of the Act), the Examiner pointed out that their validity has no bearing on the 
violations of section 408 charged to the respondents, since even prior to such 
amendments, the regulations did not grant any exemptions from section 408 (a) 
(1) or (5) of the Act with respect to irregular carriers in relation to “any person 
engaged in any other phase of aeronautics,’ e. g., the individual respondents. 
In regard to the ticketing and ticket agency provisions in the December 1949 
amendment to the regulations, the Examiner found these actions to be rule making 
in nature; of general applicability to all irregular carriers; prospective in effect ; 
and clearly valid as an exercise of the Board’s powers under sections 416 and 
205 of the Act. With all of these conclusions of the Examiner, including his 
reasons therefor, we agree. 

The respondents have attempted to paint a picture of arbitrary administra- 
tive action by the Board designed to cut off legitimate and essential operating 
practices by irregular carriers. But this picture is a far cry from the real situ- 
ation. In point of fact, irregular carriers were never intended to, and never have 
had the right to hold out or operate regular services, whether alone, or in concert 
with others. To be sure, the matter of combined operations was specifically ad- 
verted to in Interpretation No. 1 and the ticket agency regulation; but far 
from amending or curtailing the carriers’ operating authority, these pronounce- 
ments against combined operations were merely a clarification or interpretation 
of existing law. And in the light of the background and purpose of the exemption 
regulation, we believe there is no room for doubt as to the reasonableness or 
correctness of this interpretation. A contrary interpretation of the exemption 
regulation would be unthinkable, since it would subvert the entire purpose of 
the regulation. It is manifest that the Board would not restrict more than one 
hundred individual carriers to irregular operations while at the same time 
allowing them to band together and establish any number of regular air carriers 
blanketing the nation’s certificated air routes. Yet respondents are essentially 
making such a claim here. We feel it has always been obvious that the exemp- 
titon regulation did not permit regular service through combined operations. 

Even if the Board’s 1949 prohibition against combined operations constituted 
a new requirement and was not merely interpretative of existing law, it dees 
not follow that the new requirement effected a change in respondent carriers’ 
“license,” and that an adjudicatory hearing was required.” We do not agree 


0 Of course, the ticketing requirements in the 1949 regulations were new requirements, 
but clearly within the rule-making authority of the Board. Arrow Airways v. C. A. B., 
Civil Action No. 4502-50, decided December 4, 1950, by the United States District Court for 
the District of Columbia (not reported). 
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with respondents’ claim that the 1949 prohibition against combined operations 
(as well as the new requirements as to ticketing) effected any change in the 
respondent carriers’ “licenses.” “ It is true that the prohibition against combined 
operations (assuming arguendo it was new) placed new restrictions on the way 
irregular carriers could do business—but that does not mean that the “licenses” 
as such were changed. The fundamental operating authority of each irregular 
carrier—as to points to be served, and as to frequency of permissible operations— 
remained the same. Thus, while the prohibition touched upon permissible 
practices of irregular carriers, it did not go to the basic operating authority 
which was embraced by the license. And this is true, even though the new 
requirements might have had a substantial financial impact upon the business 
of respondent carriers. The scope of the carriers’ licenses is determined by their 
basic operating authority regarding points authorized to be served and frequency 
of permissible service, and not by the extent to which certain practices in con- 
nection therewith may be profitable or not. In other words, even if we accept 
respondent carriers’ claims that combined operations were essential to profitable 
operations by them (which the record does not support),” it does not follow 
that a regulation prohibiting combined operations by irregular carriers effected 
a change in respondent carriers’ licenses. 

In any event, with respect to the respondent carriers here involved, they did 
not have, prior to the regulations here involved, established businesses and sub- 
stantial investments on the strength of their original exemptions that might 
entitle them under the so-called “3 and 8” case * to a hearing before such original 
authorization could be curtailed. As the Compliance Attorneys point out, Trans 
American is precluded from raising this issue since it was a party to earlier 
litigation in which the validity of the regulations in question was judicially 
upheld by the United States District Court for the District of Columbia.“ Hemis- 
phere did not even have any aircraft under lease in 1949; it did not engage in 
any operation prior to June 1950. Twentieth Century truly operated an irregular 
service from April 25, 1947, the date of its agreement with the Board to cease and 
desist, through 1949; there is no evidence that during that period the carrier 
pooled flights with any other carrier; and during 1950, Twentieth Century did 
not conduct any operations. Trans National only operated one flight from June 
1, 1948, through March 31, 1949, and on October 12, 1949, Trans National’s 
president denied an allegation by the Office of Enforcement on September 6, 
1949, that Trans National had operated a combined service with Associated 
Airways, Inc., beginning on July 22, 1949; and during the first six months of 
1950, the record shows that Trans National operated only a total of five flights. 
Thus, as a practical matter the 1949 regulations in question were effective before 
respondent carriers undertook their combined operations and substantial invest- 
ments in reliance thereon.” Therefore, even in terms of the so-called “3 and 8” 
case, no adjudicatory hearing was necessary for promulgation of the 1949 regula- 
tions insofar as the respondent carriers are concerned.” 


‘t It has been our position that licensing by regulation under section 416 (b) is essentially 
a legislative rather than an adjudicatory function and that changes in the terms of such 
licenses may properly be effected by rule-making procedures. But in the present case, it 
is not necessary to relp on that position. 

22As the Examiner noted, there was considerable testimony by large irregular carriers 
showing that operations in accordance with the requirements of the Board's regulations 
was economically feasible. 

130. A. B. y. American Air Traneport, 201 F. 2d 189 (C. A. D. C. 1952). 

4% Arrow Airways v. C. A. B., Civil Action No. 4502-50, decided December 4, 1950 (not 
reported). In Docket No. 4161, Trans American consented to the issuance against it of 
an order requiring it to cease and desist from participating in arrangements with any other 
— to hold out or operate regular service in air transportation between designated 
points. 

16 Cf. Cook Cleland Catalina Airways v. C. A. B., 195 F. 2d 206 (C. A. D. C. 1952). 

%In their attack upon the validity of the Board’s regulations, respondents also claim 
that they were denied a fair hearing as a result of rulings by the Examiner and the Board 
with respect to the production of evidence re'ating to internal staff memoranda and staff 
opinions. This problem was fully dealt with in our Orders Nos. E—8517 and E—8559, dated 
July 15 and August 13, 1954, sustaining certain rulings by the Examiner, and we see no 
reason for altering our interlocutory decision on this matter. We are satisfied that 
respondents were accorded a fair hearing in their attack upon the validity of the Board's 
regulations. With respect to the Board’s rulings regarding the requested material, 
respondents contend, inter alia; that ‘‘neither the Examiner nor the Board examined the 
material requested” that the Board “has voluminous analyses and studies, based on facts 
collected over a period of years covering irregular operators’; and that ‘for present pur- 
poses, We may assume that the Board has a study which was made for the specific purpose 
of determining what operating practices or irregular carriers were essential to their con- 
tinued profitable operation.” ‘The Board has caused a search to be made of its fi’es, and 
we have been unable to discover (apart from materials published or otherwise available 
to the public, of course) any such analyses or studies whose existence respondents wish to 
assume. 
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Turning to the alleged violations of section 408 of the Act, the Examiner found 
that the individual respondents knowingly and willfully violated sections 408 (a) 
(1) and 408 (a) (5). The Compliance Attorneys have excepted to the failure of 
the Examiner to find specifically that the carrier respondents violated section 
408. The exceptions point out that although the ultimate findings in the Initial 
Decision call for revocation of the respondent carriers’ letters of registration and 
for cease and desist orders against engaging in air transportation and “violating 
the provisions of section 408,” no specific finding, as such, was made that the 
four respondent carriers violated section 408. It is pointed out that the individual 
respondents were found to have acquired control of the respondent carriers in 
violation of section 408, and it is contended that when such acquisition occurred, 
the properties of all were merged into one integrated organization for the owner- 
ship, management, and operation of the companies which had heretofore been in 
separate ownership and operations. Such merger of these individual entities, 
it is contended, constitutes a violation of section 408 (a) which states in part: 

“Tt shall be unlawful unless approved by order of the Board * * * (1) For two 
or more air carriers, or for any air carrier and any other common carrier or 
any person engaged in any other phase of aeronautics, to consolidate or merge 
their properties, or any part thereof, into one person for the ownership, manage- 
ment, or operation of the properties theretofore in separate ownership.” 

Respondents argue that section 408 (a) (1) can be violated only through con- 
solidation or merger accomplished by unity of title, and that there is no basis in 
the record for any affirmative finding of such unified or integrated ownership. 
As distinguished from the language of all the other subsections of 408 (a), it is 
pointed out that 408 (a) (1) is quite distinct in terminology in that the words 
“control” or the phrase “acquisition of control” do not appear. Respondent 
claims that the terms “consolidation” and “merger” as used in 408 (a) (1) are 
words which in normal parlance connote a unity of ownership, and that this was 
the intended meaning appears from the fact that the individual entities taking 
the action mentioned in 408 (a) (1) must have been “theretofore in separate 
ownerships.” So far as the subsection refers to merger cr consolidation for the 
ownership, management, or operation, it is argued that this must simply be 
taken as referring to the purpose for which, not the means or methods by which, 
the merger or consolidation was accomplished. 

To buttress this line of argument, respondents refer to the comparable pro- 
visions of the Interstate Commerce Act (49 U. S. C. 5 (2) (a) (i)) to show that 
acquisition of control is something quite different from consolidation. And, it is 
claimed that there is nothing to indicate in the later enactment of the corre- 
spending provisions of the Civil Aeronautics Act, “which was obviously bor- 
rowed” from the Interstate Commerce Act, that any substantial change in mean- 
ing was intended “by the minor changes in terms.” 

The respondents diligently avoid a comparison of the so-called “minor changes 
in terms” and it is here that a major flaw in their argument appears. Whereas 
the Interstate Commerce Act speaks in terms of a consolidation or merger of 
properties “into one corporation,” the Civil Aeronautics Act uses the phrase “into 
one person”; and the term “person” is broadly defined in section 1 (27) of the 
Act to embrace “any individual, firm, copartnership, corporation, company, asso- 
ciation, joint-stock association, or body politic * * *.” Thus, our statute covers 
not merely the consolidation or merger of properties into “one corporation,” but 
into any one entity, whether it be a corporation, copartnership, association, 
company, or the like. Furthermore, our Act speaks of consolidation or merger of 
properties into one person for “ownership, management or operation” of the 
properties—the Act uses the disjunctive “or” rather than “and” found in the 
Interstate Commerce Act. Thus, the merger or consolidation of the properties 
may be merely for the “operation” of the properties by a single person, as 
distinguished from “ownership” by that person. We are unable to ignore this 
significantly broader language in our Act, especially where, as here, the broader 
language helps to fulfill the basic objectives of section 408. We therefore con- 
strue section 408 (a) (1) as not requiring a unity of title as contended for by 
respondents. 

We have already found that the respondents, in establishing and oper:ting 
the North American Combine, gave rise to a single integrated air carrier operated 
as a parnership or joint venture. To this extent, the respondents consolidated 
or merged their properties “into one person for the ownership, management, or 
operation of the properties theretofore in separate ownership.” Since the re- 
spondent carriers participated in such merger or consolidation, they as well as 
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the individual respondents violated section 408 (a) (1) of the Act and we so 
find. 
In summary, the record supplies multiple independent bases for revoking the 
respondent carriers’ letters of registration: (a) participation as partners or 
joint venturers in a Combine which engaged in direct, regular and frequent air 
transportation without authority from the Board, in violation of Part 291 and 
section 401 (a): (b) consolidating or merging properties into one person in 
violation of section 408 (a) (1) of the Act; (c) individually as well as collectively 
holding out and operating regular and frequent air transportation services in 
violation of Part 291 of the Economic Regulations and section 401 (a) of the 
Act: (d) accepting tickets in exchange for air transportation which did not 
comply with the requirements of Part 291, accepting passengers from ticket 
agents with whom they did not enter into written contracts, and failing to file 
any such agreements with the Board, all in violation of Part 291 of the Economic 
Regulations. In the circumstances of this case, any one of the four categories of 
violations listed above justify the sanction of revocation; and taken together, 
they muke revocation inevitable. 

Respondents argue that their situation is analogous to that of the irregular 
cargo carriers who were granted a broader exemption as noncertificated cargo 
carriers in May 1947, permitting them to operate regular services pending action 
upon their certificate applications.” But what respondents ignore is the fact 
that unlike the cargo situation, where the broader exemptions were deemed nec- 
essary to insure survival of the cargo carriers until certification proceedings 
could be held, in the transcontinental coach field the Board has already com- 
pleted proceedings on applications for certificated regular coach service, and 
indeed denied an application by respondent Trans American.” Thus, it is plain 
that the treatment of the eargo carriers has no relevancy here. Moreover, we 
must at all times bear in mind that the Board's action in the instant case can 
come as no surprise to respondents who had ample warning of the Board's 
policy as reflected in the revocation of the letters of other irregular carriers, 
particularly those of Viking Airlines and Standard Airlines with which the 
individual respondents herein were previously identified. 

Respondents urge that they have been deprived of procedural due process. 
They contend that the Examiner arbitrarily and “in serious abuse of his dis- 
cretion as a judicial type officer, failed and refused to consider his Initial Deci- 
sion in the New York-Chicago Service case, Docket No. 986, in which these re- 
spondents are applicants for certification”; that the Examiner “deliberately 
either on his own initiative or because of covert and undisclosed instructions from 
higher authority within the Board”, withheld all action on the certification pro- 
ceeding and “deliberately handled this revocation proceeding out of its proper 
order, thus creating a situation designed to result in Board action on the question 
of violations contained in this proceeding long prior to Board action on the 
public interest aspects of respondents certificate application.” It is perfectly 
clear that the merits of respondents’ applications in their certificate proceedings 
have no relevance whatsoever to this compliance proceeding; and that as re- 
spondents in a compliance proceeding, they have no legal right to prior or con- 
temporaneous decision on their certificate applications. Apparently, respondents 
assume that by filing applications for certificates in route proceedings, they can, 
regardless of the outcome of such proceedings, buy additional time for continuing 
their unlawful activities. We find respondents’ claimed deprivation of due 
process to be completely without substance. 

By the same token, we see no substance to respondents’ attempt to try in this 
proceeding the so-called public interest aspects of their air transportation 
service. Respondents claim in mitigation of the violations that their operations 
have “harmed no one, benefited everyone”; and that “since 1946” these respond- 
ents through the championing of air coach operations, “have in fact been one of 
the most important favorable influences in the development of this country’s 
air transport system as it exists today.” They recognize that revocation would 
result in successful enforcement of the Board’s regulations and thereby main- 
tain the integrity of the Board’s processes, but they argue, inter alia, that (1) 


™ Regulations Serial No. 389, adopted May 5, 1947. 

8 Transcontinental Coach-Type Service case, 14 C. A. B. 720 (1951). It is interesting 
to note that the sale of all of Trans American's stock to Maurice Swidler, which resulted 
in beneficial ownership and control of that carrier by the individual respondents herein, 
occurred on November 7, 1951, the very date upon which Trans American's certificate 
application was denied by the Board. 
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monopoly would be fostered in air transportation, (2) “the most potent factor 
contributing to probable future developments of economically sound low fare 
transportation in the continued interests of the entire industry and of the public 
would be killed”, and (3) the Board would be denied an opportunity to re- 
appraise effectively its policies with respect to right of entry of new operators in 
the air transportation industry. 

Viewed in their proper perspective, these claims (which we do not concede as 
correct) demonstrate, from a different aspect, the respondents’ disregard, indeed 
contempt, for the law—whether it be a statute of Congress, or regulations 
adopted pursuant thereto. Since respondents disagree with the policies here- 
tofore adopted by the Board, and embodied in regulations and decisions of the 
Board, they apparently feel free to ignore the enactments of Congress and the 
regulations thereunder in order to vindicate their own conceptions of sound 
air transport policy. Indeed, by referring to their activities as early as 1946, 
respondents are in effect flaunting the fact that they were responsible for the 
activities of Standard Airlines, Inc., and Viking Airlines, whose letters of 
registration as large irregular carriers were revoked for knowing and wilful 
violations of the Act. 

Even if we were to assume that the Board’s policies have been unsound (and 
we make no such concession) it would be unthinkable to allow these respondents, 
or any other private parties, to take matters into their own hands, and have 
us condone such action. The plain fact is that Congress has enjoined anyone 
from engaging in air transportation without a certificate of public convenience 
and necessity or other appropriate operating authority from the Board. Re- 
spondents have flagrantly and wilfully ignored the statutory plan. Unless and 
until the Board alters the regulations here involved, or the Congress directs 
a new policy, we are duty bound to preserve the integrity of our processes, and 
the statutory plan that has been entrusted to us for administration. After all, 
Congress has delegated to this Board, and not to respondents, the administra- 
tion of the Civil Aeronautics Act. 

We cannot stress too strongly the importance of enforcing the requirements 
of our Act and the rules and regulations issued thereunder. The administration 
of the Civil Aeronautics Act is necessarily dependent upon detailed regulations 
which reach into virtually every facet of an air carrier’s operations. If the 
respondents herein are permitted to ignore the Board’s reguiations with im- 
punity, it will be difficult to expect that other air carriers will not follow suit, and 
the inevitable result will be a weakening of the whole regulatory structure which 
has taken years to build. Furthermore, it must be borne in mind that the regula- 
tions of the Buard extend not only to economic matters, but to safety as well. 
And while the current proceeding does not involve safety violations, it must be 
apparent that disregard of the Board‘s economic regulations cannot be condoned 
without running the risk that general respect for the Board’s safety regulations 
also wil be placed in jeopardy. In these circumstances, we feel compelled to take 
the firm action embodied in this decision. On this record, the Board finds that no 
— short of revocation would be sufficient to assure compliance with the 

w. 

The dissent refers to “the Board’s continued and adamant refusal even to meet 
with this carrier in conference to explore possible terms of settlement of the 
case and return to full compliance on the part” of the respondent carriers. 
This reference to the matter of settlement implies that the Board has been so 
unwilling to consider settlement as to refuse to discuss it. The fact is, however, 
that we have entertained, and after careful consideration, rejected several offers 
of settlement fur good and suflicient reasons. The inadequacies of these settle- 
ment proposals are reflected in our letters rejecting them and we are attaching 
those letters as an appendix hereto. The last of these letters, dated June 28, 1955, 
fully explains the Buard’s reasons for refusing to hold a conference and no use- 
ful purpose would be served in repeating them here. 

With respect to the sanctions we are imposing, the dissent recommends “divest- 
ment and sanctions” as opposed to revocation, and in general asserts that the 
remedy we are employing is too harsh even though the violations involved are wil- 
ful. As noted previously, we are convinced that there is no alternative to revoca- 
tion in order to bring respondents into compliance with the Act and our regula- 
tions. The reference to “divestment and sanctions” by the dissent is significant 
for its complete lack of specificity as to what these sanctions should be and how 
they could be expected to be effective in relation to the respondents here in- 
Volved. It must not be forgotten that Trans American is already the subject 


77632—57—pt. 1, vol. 2——36 
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of a consent cease-and-desist order,” respondents Weiss and Fischgrund were 
identified with Standard Airlines, Inc., whose letter of registration was revoked 
for knowing and wiiful violations of the Act; and respondents Lewin and Hart 
were identified with Viking, whose letter of registration was also revoked for 
knowing and wilful violations. In this context, and taking into account the 
character and scope of the respondents’ violations as shown by the facts of record 
in this proceeding, we believe that any attempt to achieve compliance through 
sanctions short of revocation would be an idle and vain gesture. 

We have considered the respondents’ exceptions to the Initial Decision and do 
not find that any of them should be sustained. In view of all the foregoing and 
all the facts of record, we find: 

1. That respondents Stanley D. Weiss, James Fischgrund, Jack B. Lewin and 
R. R. Hart acquired control of respondents Twentieh Century Air Lines, Inc., 
Trans National Airlines, Inc., Trans American Airways, Inc., and Hemisphere Air 
Transport in violation of section 408 (a) (5) of the Act, during the periods and 
in the manner alleged in the complaint. 

2. That respondents Weiss, Fischgrund, Lewin, and Hart and respondents 
Twentieth Century Air Lines, Inc., Trans National Airlines, Inc., Trans American 
Airways, Inc., Hemisphere Air Transport, and North American Aircoach System, 
Inc., without Board approval, have consolidated and merged their properties 
into one person for the ownership, management or operation of properties there- 
tofore held in separate ownership, thereby violating section 408 (a) (1) of 
the Act. 

3. That respondents Weiss, Fischgrund, Lewin, and Hart individually, and 
as partners in Republic Aircoach System, Twentieth Century Aircraft Company, 
California Aircraft Company and Standard Airmotive Company, and respondents 
Twentieth Century Air Lines, Inc., Trans National Airlines, Inc., Trans American 
Airways, Inc., Hemisphere Air Transport, and North American Aircoach System, 
Inc., through their combined activities, constituted a single integrated air 
earrier which operated as a partnership or joint venture and which engaged in 
regular air transportation without a certificate of public convenience and neces- 
sity or other appropriate operating authority, all in violation of section 401 (a) 
of the Act. 

4. That the respondents Twentieth Century Air Lines, Inc., Trans National 
Airlines, Inc., Trans American Airways, Inc., and Hemisphere Air Transport 
collectively held out and operated a frequent and regular air-transportation 
service in violation of section 401 (a) of the Act and Part 291 of the Kconomic 
Regulations in the manner alleged in the complaint. 

5. That respondents Twentieth Century Air Lines, Inc., Trans National Air- 
lines, Inc., Trans American Airways, Inc., and Hemisphere Air Transport indi- 
vidually held out and operated a frequent and regular service in violation of 
Part 291 of the Board’s Economic Regulations and section 401 (a) of the Act, 
as alleged in the complaint. 

6. That respondents Twentieth Century Air Lines, Inc., Trans National Air- 
lines, Ine., Trans American Airways, Inc., and Hemisphere Air Transport have 
regularly provided air transportation to persons who, as alleged in the com- 
plaint, have not been sold tickets in accordance with the prescribed regulations 
and who have purchased transportation from ticket agents with whom the 
carriers had no written agreements, and which agreements, if any, were not 
filed with the Board, all in violation of Part 291 and subsections 242.5 (a) (3) 
(formerly 242.5 (b) (4)) of the Economic Regulations and section 401 (a) 
of the Act. 

7. That the violations ascribed to all the respondents herein have been “know- 
ing and wilful” as charged in the complain and as contemplated by Section 9 (b) 
of the Administrative Procedure Act. 

8. That the letters of registration of Twentieth Century Air Lines, Inc., 
Trans National Airlines, Inc., Trans American Airways, Inc., and Jacob Freed 
Adelman, d/b/a Hemisphere Air Transport, should be revoked and that said 
carriers should be ordered to cease and desist from engaging in air transportation 
and from violating the provisions of section 408 of the Act. 

9. That respondents Stanley D. Weiss, James Fischgrund, Jack B. Lewin, and 
R. R. Hart, individually, and as partners in Republic Aircoach System, Twentieth 
Century Aircraft Company, California Aircraft Company, and Standard Air- 
motive Company, and the respondent North American Aircoach System, Inc.. 


#” Order No. E—-6748, adopted August 28, 1952. 
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should be ordered to cease and desist from violating the provisions of ‘sections 
401 (a) and 408 of the Act. 

An appropriate order will be entered. 

Rizley, Chairman, Lee Gurney, and Denny, Members of the Board, concurred 
in the above opinion. Adams, Vice Chairman, filed the attached concurring 
and dissenting opinion. 


ADAMS, VICE CHAIRMAN, CONCURRING AND DISSENTING: 


I concur with the majority findings that the respondents have willfully 
violated Part 291 of our Economic Regulations, particularly regarding our 
rules against the operation by an irregular carrier of frequently scheduled 
flights. In view of these violations I agree that some drastic sanction against 
the four holders of letters of registration—-Twentieth Century Air Lines, Ine., 
Trans National Airlines, Inc., Trans American Airways, Inc., and Hemisphere 
Air Transport—is in order, but I do not agree that the only proper sanction in 
this case is revocation of those letters of registration. I dissent from the ma- 
jority’s refusal to accept any settlement short of outright and complete revoca- 
tion no matter how stringent the sanction might be—particularly since the 
mujority has refused even to confer with officials of North American Airlines 
(the name under which respondent carriers operated) regarding a possible 
settlement. 

I should like to make it clear at the outset that my basic difference with the 
majority here is one of long standing, which transcends this particular enforce- 
ment action. It involves a difference in understanding as to the relative im- 
portance to be attached to this Board’s promotional and developmental re- 
sponsibilities as compared with our regulatory duties. As will be pointed out 
later, I have on various occasions, particularly in the low fare air-coach field, 
felt that the Board has minimized its promotional responsibilities to the detri- 
ment of the traveling public, and yet paradoxically enough, we have stressed 
these same promotional and developmental responsibilities in the air-cargo 
field to the best interests of the shipping public. I have never been able to 
understand this fluctuating policy and I take this opportunity to make one fur- 
ther plea for a somewhat fairer and more consistent evaluation by my colleagues 
of the Board’s overall responsibility; and a more tangible application of our 
promotional efforts in the best interests of the traveling public—the users who 
still contribute more than ninety percent of all airline revenues to our domestic 
airlines. 

I am convinced that considerations of both airline service and airline prices 
to the traveling public should persuade this Board to settle this enforcement 
case on some terms short of outright revocation of the letters of registration 
of respondent carriers, Twentieth Century, Trans National, Trans American 
and Hemisphere. I base this conviction upon the benefits to the traveling public 
which have resulted from their providing a needed competitive spur to our 
certificated trunklines in offering coach service to the public at low fares. For 
their willful violations, the carrier should be penalized, but it does not follow, 
to my mind, that North American should be completely eliminated from the 
low fare nonscheduled airline industry. 

As I shall point out later, the Board’s entire air-cargo program has con- 
sistently stressed our developmental responsibilities in the public interest and 
has done so in the face of operations by certain carriers which have at times 
without questions violated our regulations. Similarly, in the Territory of 
Hawaii, this Board certificated a carrier for passenger and cargo service on a 
regularly scheduled basis in spite of the fact that that carrier had been found 
in a court proceeding to have violated provisions of our Civil Aeronautics Act.* 
The Board nevertheless awarded the certificate, and later expanded it to permit 
carriage of mail in addition to passengers and property, on the grounds that the 
public need for the carrier’s service outweighed the illegal nature of its former 
operations (consisting primarily of too-frequent service). 

Despite such clear testimony of the Board’s power and willingness in the past 
to stress its promotional responsibilities (and on occasion to minimize its regu- 
latory duties) in the interests of the public, the majority in this case now before 
us nevertheless chooses to preserve at all costs the sanctity of our regulation, 
the “integrity of our processes,” and states that “we see no substance to respond- 


+s: ena Intraterritorial Service, Docket No. 2390, et al., decided November 29, 1948, 
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ents’ attempt to try in this proceeding the so-called public interest aspects of 
their air transportation service.” * 

I cannot so lightly dismiss from my own consideration of this case these public 
interest factors since apparently my view of the importance to be accorded the 
public interest in this case and in past cases differs sharply with that of the 
majority. This is the very crux of my disagreement. I believe that a proper 
fulfillment of the objectives laid down for us by the Congress in section 2 of our 
Act requires that we promote, develop, and encourage air transportaion as well 
as controlling it and regulating it—but in exercising any of these powers we 
must have the public interest uppermost in our minds. 

It is interesting to note the great stress recently placed on the importance of 
these very public interest factors by the United States Court of Appeals for the 
District of Columbia Circuit. The case involved issues of possible unfair com- 
petition in our industry and North American Airlines, the respondent before us 
here, was the petitioner before the Circuit Court.* A majority of this Board had 
denied North American’s application for authority to engage in air transportation 
under the name indicated and had ordered North American to cease and desist 
from operating under any name containing the word “American.” The Court 
found, of course, that the Board had erred in attempting to protect a name 
monopoly by employing the vast force of the United States in its support. The 
Court pointed out that such an attempt was “far outside the scope of powers 
entrusted to the Board,” and concluded its opinion in the following language: 

“Given an order in a case which falls within the standards of illegality thus 
connoted, with adequate explanation of reasons why the public interest demands 
such an order, and a determination based upon adequate supporting evidence 
that the respondent has engaged in the conduct to be condemned, we will sus- 
tain the Board. This is not such a case, and when as a matter of law we so 
conclude, it is our duty to set aside the Board’s order. 

“We do so.” [Emphasis added.] 

It seems to me that a parity of reasoning supports my dissenting position in this 
case now before us. Can this Board, consistent with the Civil Aeronautics Act’s 
policy declarations stressed so heavily by Circuit Court, refuse to consider as 
mitigating circumstances here the substantial benefits to the public interest 
which North American’s operations have brought about? I do not think so, 
and in the balance of this dissent I propose to point out in more detail the basis 
for my position. 

I shall first discuss the ways in which the present majority action is incon- 
sistent with the public interest and how this action is simply a part of a pattern 
which reflects earlier decisions of a majority of the Board which in similar 
fashion minimized the interests of the traveling public and overemphasized this 
Board’s restrictive powers of control and regulation. I shall then mention those 
cases in which the Board has followed a more enlightened policy of promotion 
and development in the best interests of the users of air transportation. My 
theme is, of course, that this more enlightened policy is that which we should 
adopt in this case. 

I should like to stress at the outset that not the least unfortunate aspect of 
this entire case is the Board’s continued and adamant refusal even to meet with 
this carrier in conference to explore possible terms of settlement of the case and 
return to full compliance on the part of Twentieth Century, Trans National, 
Trans American, and Hemisphere. My dissent, however, is based on much 
more than the short shrift which the majority has given to North American’s 
many futile requests for a conference. I view the present North American En- 
forcement Case as simply another in a series of matters which can and should 
be decided in the best interests of our traveling public if we, as a matter of 
policy, wish to stress our promotional and developmental obligations; or which 
ean be decided otherwise if we are overly concerned with exercising our regula- 
tory powers. The majority, I believe, has adopted the latter course and certainly 
from the standpoint of the traveling public, either servicewise or pricewise, this 
decision is an unfortunate one. 

All of the benefits to the public interest resulting from Twentieth Century, 
Trans National, Trans American, and Hemisphere low fare air-coach service 
over the past several years cannot, of course, be measured exactly. Included 
in these b nefits nevertheless would obviously be the low cost air service utilized 


2?Mnajority Opinion, page 18. 

® United States Court of Appeals for the District of Columbia Circuit; No. 12041, 
North American Airlines, Inc., Petitioner y. Civil Aeronautics Board, Respondent, Ameri 
can Airlines, Inc., Interveneor, decided June 23, 1955. 
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by the hundreds of thousands of passengers which these nonscheduled operators 
carried each year for the past eight years. Of perhaps even greater significance, 
however, is North American's indirect contribution consisting of the stimulus it 
provided in hastening the day of general low fare air-coach operation. I feel that 
the holders of letters of registration operating under the name of North American 
are entitled to have these benefits carefully weighed by the Board in this case 
along with our consideration of their violations of our Economic Regulations. 

Aside from the matter of air coach service, we should also consider the very 
important question of the fares charged our air-coach passengers. If the letters 
of registration of Twentieth Century, Trans National, Trans American, and 
Hemisphere are revoked through the present majority action, it must be ad- 
mitted that from a price standpoint the air travelers in this country will have 
lost one of their strongest and most consistent allies. ‘This, 1 believe, is amply 
demonstrated by the fares which North American has always advocated—and 
which, incidentally, are well below other published fares. North American 
offers an $88 one-way and a $160 reund-trip fare to our transcontinental 
travelers. 

It may be argued that we at the Board, having control over all domestic air 
fares, can see to it that our U. S. air travelers are adequately protected, whether 
or not the present respondents and other irregular carriers are allowed to sur- 
vive. Perhaps we Board members can do so, but the record of a majority of 
this Board in the air-fare field for the past 17 years provides little support for 
the hope that a majority of us will actually do so. In its entire ewistence this 
Board has not yet conducted a judicious investigation of air fares in the interests 
of the traveling public. 

This Board’s record in the air-fare field—an unenviable one from our travelers’ 
standpoint, at least—is clearly shown by its majority decisions of April 1952 
and May 1953. In the first of these (Order Serial No. E-6305, adopted April 
9, 1952) the Board levied upon the traveling public an additional $1 charge on 
every ticket sold—a charge which amounted in the aggregate to an additional 
levy on the traveling public of some $16,000,000 at that time and which, of course, 
based on traffic increases since then, would approximate $20,000,000 in 1954. 
As I pointed out in a dissenting opinion, this additional charge was authorized 
with no hearing at all and was based upon only the most superficial of analyses. 

The one worthy feature of the Buard’s April 1952 decision was the institution 
of a general passenger fare investigation: but only a year later (Order E-7376, 
decided May 14, 1953), the Board terminated this investigation (again, as 
pointed out in my dissenting opinion, for insufficient cause) in the face of a 
prior 15-year period of Board inactivity ‘ relative to the fares charged our air- 
line travelers. In light of these actions taken by a majority of this Board, I 
feel that our United States airline travelers can take small comfort in our duty 
or willingness to protect their interests in low fare mass air transportation. 
By the same token, with this Board record before me, I cannot bring myself 
in the instant case to ignore our air travelers’ interests in low air fares in order 
to exercise my restrictive regulatory power as a Board member. 

I do not propose in this dissent to deal with all those cases decided by a 
Board majority on the basis of what I regard as an unduly restrictive concept 
of our duties under the Act to promote air transportation in the public interest.‘ 
Nor do I mean to imply that this restrictive policy has been consistently applied 
in all cases contrary to the best interests of all users of air transportation. The 
Board’s liberal treatment and solution of the air cargo problem over the past 
several years epitomizes the more enlightened type of regulation and devel- 
opment which should be used here and which should have been utilized by the 
Board in earlier cases in the air-fare field.® 

These Board decisions in the air cargo field amply demonstrate, it seems to 
me, that there is adequate Board precedent, at least relative to the shipping 
public, for us here to decide the case now before us with the interests of the 
traveling public uppermost in our minds. Further precedent for my position is 
found in this Board’s decision in the Hawaiian Intraterritorial Case already 


* See pages 6-10 et seq. of my dissenting opinion for support of this statement. 
0 


_ But see Transcontinental ach-Type Service Case, Docket No. 3397, et al. decided 
November 7, 1951, pages 9-11 for other statements of such policy. 

*See Air Freight Case, Docket No. 810 et al., decid July 29, 1949, 10 CAB 572; 
Transatlantic Cargo Case, Docket No. 3041 et al., decided by the Board May 19, 1954, 
approved by the President of the United States, June 17, 1955: Latin American Air 

reight Case, Docket No. 2888 et al., decided by the Board June 11, 1952, approved 
by the President August 6, 1952, Order Serial No. E-6673 and 6674. 
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cited ; and of perhaps even greater significance is the very recent Circuit Court 
decision in the North American Name Case which reversed a Board majority 
decision basically on the ground that the public interest had not been properly 
considered by that majority. 

I can tind no evidence in the present record that an adoption of my recom- 
mended decision of divestment and sanctions as opposed to revocation would 
result in any harm whatsoever to a significant portion of the public or to any 
segment of the certificated industry. Were the Civil Aeronautics Board to 
penalize severely Twentieth Century Air Lines, Trans National Airlines, Trans 
American, and Hemisphere Air Transport for their willful violations of our 
economic regulations, but yet enable them to survive, no one that I know of 
would be harmed to any extent, but for the reasons I have indicated, our travel. 
ing public would undoubtedly continue to receive substantial benefits from a 
legal operation by these holders of letters of registration. 

JOSEPH P. ADAMS. 


APPENDIX A 


Docxet No. 6000 


The examiner’s initial decision referred to herein is not attached to this copy 
because of the wide circulation given at the time of its release. The initial 
decision is attached to the original of the Board’s opinion and to the official 
copies in the Board’s files and may be examined there. It will also be printed 
as part of the official ‘Civil Aeronautics Board Reports.” 


BEFORE THE CIVIL AERONAUTICS BOARD 
In the Matter of Proposed Revisions of Section 292.1 of the Economic Regulations 
SUPPLEMENTARY COMMENTS OF THE DEPARTMENT OF JUSTICE 


In accordance with the permission extended to all participants at the hearing 
on February 15-16, 1949, by the Chairman (tr. 363), these supplementary 
comments are submitted with particular reference to two questions asked by 
the Chairman during the course of the argument: (1) To what extent does the 
Civil Aeronautics Act constitute a departure from the antitrust laws (tr. 216), 
and (2) how should section 291.1 be enforced pending a full investigation into 
the facts (tr. 1638). 


I. THE BOARD SHOULD ENFORCE THE POLICY OF THE ANTITRUST LAWS 


1. The antitrust laws apply to regulated industries 


It is a common misconception that merely because an industry is regulated 
it is not subject to the antitrust laws. 

However, as the Supreme Court aptly observed in the case of Georgia v. The 
Pennsylvania Railroad (324 U. S. 489, 456 (1945)), “Regulated industries are 
not per se exempt from the Sherman Act.” 

It is necessary to consider specifically the scope and extent of the regulatory 
powers conferred upon the regulatory agency, and the degree to which the 
exercise of such regulatory powers makes the antitrust laws inapplicable. There 
is no repeal by implication (United States v. Borden, 308 U. S. 188, 198). 

Any exceptions from the antitrust laws must be strictly construed, and the 
precise statutory procedure followed in order to obtain the benefit of such 
exemption (United States v. Socony-Vacuwm Oil Co., 310 U. S. 150, 226). 

It is of course undeniable that Congress, in the exercise of its power to regulate 
commerce, may depart from the general rule of competition which it has estab- 
lished in the antitrust laws, and may establish a different regime for particular 
segments of the national economy. It is equally true that certain limitations 
upon completely free competition are embodied in the existing regulatory pro- 
visions of the Civil Aeronautics Act. But such limitations go no further than 
their own terms provide. Thus there are requirements respecting certificates 
of public convenience and necessity ; requirements restricting the carrier’s free- 
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dom of action with respect to the rates to be charged. There is also the pro- 
vision that certain mergers and other agreements, upon approval by the Board, 
are relieved from the operation of the antitrust laws. 

But, except where such specific statutory provisions necessitate a departure 
from the antitrust laws, regulated industries are subject to the requirements 
of those laws. A regulated industry is merely under the disability, as compared 
with an unregulated industry, that is must obey 2 statutes instead of 1: the 
regulatory statute as well as the antitrust statute (Dumbauld: Rate-Fizing Con- 
spiracies in Regulated Industries, 95 U. of Pa. L. R. (May 1947) 643, 646-648). 

It must be remembered that the antitrust laws are not mere legal prohibitions, 
put are also the embodiment of sound economic principles and public policies 
which have long been recognized and highly prized in America. The enterprise 
and productive capacity displayed by American industry during the recent war 
strikingly exemplified the desirability and superiority of American economic 
policies over the cartel-dominated economies of totalitarian countries. 

Acceptance of the cartel philosophy of restricted output and high prices, arti- 
ficially created, inevitably leads to weakness, rigidity, and lack of flexibility and 
vitality in the national economy. To embark upon such a philosophy in the 
important and dynamic field of aviation may be detrimental to the public interest 
and contrary to the public policy which Congress has laid down for application 
by the Board. 


2. The Board has specific statutory authority to further the policy of the anti- 
trust laws 

Not only does the Civil Aeronautics Act specifically declare that competition 
to the extent necessary to promote the development of aviation shall be con- 
sidered to be in the public interest, but the Board is given express authority to 
confer exemption from the certification requirements of the act. 

Congress has thus recognized that in.a dynamic industry such as aviation the 
scope of regulatory authority may properly be curtailed to such extent as the 
Board finds to be in accordance with public policy. 

No such exemption power is conferred upon the Interstate Commerce Commis- 
sion in the related fields of rail and motor transportation. There the require- 
ments for certification cannot be waived by the regulatory agency. In the 
field of air transportation, however, the Board has been expressly empowered 
to make exceptions from this regulatory requirement. 

The Board is thus free to deal with the problem as best serves the public 
interest. 

8. The public interest requires preservation of competition 

As appears particularly from the statement made by Mr. Wilbur LaRoe, Jr., 
on behalf of the Port of New York Authority (tr. 130), statistics of plane move- 
ments at the New York airports indicate that the operations of the irregular 
carriers have developed new markets for air transportation. 

Before shutting off the stimulus of such experiments, it would seem highly 
desirable and necessary that a hearing be accorded in order that a full and com- 
plete investigation of the facts may be had. In this way the Board can insure 
that its action will best serve the public interest and carry out the public policy 
declared by Congress. 

While we do not believe it to be within the proper function of the Depart- 
ment of Justice to suggest how regulation 292.1 should be enforced pending 
an investigation of the facts, we recommend to the Board: (1) That hearings 
be held to determine the facts before adopting a revised regulation; (2) that 
to the extent that the Board find it consistent with the Civil Aeronautics Act 
the policy of the antitrust laws be enforced and competition in air ransportation 
be preserved, and (3) that pending such hearings, the Board adopt such policy as 
is deemed consistent with the policies expressed both in the Civil Aeronautics 
Act and the antitrust laws. 

Hersert A. BeRason, 

Assistant Attorney General. 

JAMES E. Kitpay, 

Epwarp DuMBAULD, 

WiiirAm D. McFarLane, 
Special Assistants to the Attorney General. 
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Untrep STates oF AMERICA, CIVIL AERONAUTICS BoarD 
Washington, D. C. 


In the Matter of Proposed “Rulemaking” Proceeding for Revision of Section 
292.1, Economic Regulations—Amendment and Partial Repeal of Irregular Air 
Carrier Exemption 


VIEWS OF THE DEPARTMENT OF JUSTICE 


It has come to the attention of the Department of Justice that there is pending 
before the Civil Aeronautics Board a proposed “rulemaking” proceeding for 
consideration of the “amendment and partial repeal of irregular air carrier 
exemption,” section 292.1 of the Board’s economic regulations. 

It is declared to be the policy of Congress that the Board * in the exercise and 
performance of its powers and duties under the act, shall consider, among other 
things, as being in the public interest, and in accordance with public convenience 
and necessity : 

“(c) The promotion of adequate, economical, and efficient service, by air car- 
riers at reasonable charges, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practices ; 

“(d) Competition to the extent necessary to assure the sound development of 
an air transportation system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of the national 
defense. [Italics added.] 

Bearing in mind this declared policy of the act and the fundamental! principle 
of free enterprise which is a cherished American doctrine and which has been 
for more than 60 years at least embodied in the philosophy of the antitrust laws, 
let us consider the proposed revision of the economic regulation and the effect 
it will have on the irregular carriers. 

The original operating regulation for irregular carriers was issued by the 
Board in 1938 under which nonscheduled services by such operators were per- 
mitted under section 416 of the act without securing a certificate of public con- 
venience and necessity or other specific operating authority from the Board. 
This regulation was intended to cover fixed base operations for persons oper- 
ating small planes carrying from 2 to 6 or 8 people or, in some instances, persons 
having planes as large as a DC-3, who offered service from a particular point to 
whatever place the passenger desired to go. Much of this business was char- 
tered-plane business. 

The original regulation remained substantially the same until May 1946 at 
which time, as a result of an investigation, hearings and oral argument.’ the 
Board revised the economic regulations and designated them as section 292.1 for 
irregular air carriers. Under this regulation any operator who wished to 
engage in nonscheduled or irregular air transportation was exempt from the 
provisions of section 401 (1), 407 (a), and 411 of the act, provided reports were 
filed with the Secretary of the Board giving specific information regarding his 
operations. 

This regulation (sec. 292.1) remained substantially the same until May 1947, 
when the Board circulated a draft for a proposed revision of this exempting 
regulation relating to noncertificated air carriers* and permitted oral argument 
thereon prior to its issuance.* Under this regulation any operator who wanted 
to engage in nonscheduled or irregular air transportation was required to apply 
for a letter of registration. This revised regulation for the first time specifically 
covered and distinguished operators of both large DC-3 or larger aircraft on the 
one hand, and small aircraft, i. e., planes smaller than a DC-3 on the other. 

Now, shortly prior to the above revisions and immediately following World 
War IT, DC-3 and larger aircraft became available from war surplus, and 
the returning war-veteran pilots and others began purchasing these large Gov- 
ernment planes and entering the nonscheduled air-transportation business with 
the approval of the CAB. and have gradually built up rather swhstanttial 
organizations engaging in air transportation principally between high-traffic 
points on a profitable basis. Naturally these air-carrier operators must keep 
this large, expensive equipment busy a certain number of hours per week 
to pay for itself and for the necessary maintenance, overhaul, and safety 


1Sec. 2, 49 17. 8. C. 402. 

2 Investivation of nonscheduled air services, 6 C. A. B. 1049, 1057-59. 
* Sec. 416. 49 U. S. C. 496. 

* Docket No. 2742 regulation serial No. 388. 
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regulations which they are required to comply with and which are substan- 
tially the same safety regulations as are imposed upon the certificated carriers, 
the only differences being those specifically required due to differences in the 
type of service. 

Largely due to the initiative of these irregular carriers, the potentialities 
of both airfreight cargo service and increased coach air-passenger service have 
been developed. Because of the competition of these irregular carriers we 
find the public is receiving a great many benefits and the certificated carriers 
have been forced to improve their service in many ways. For example, the 
big certificated airlines have substantially reduced their rates, including the 
family-plan rates offered as a result of this competition. Baggage handling 
has been speeded up, expensive reservation services have been eliminated, and 
even competitive coach-rate service with elimination of gratis expensive meals 
has been offered to customers, a large portion of whom would not use air 
transportation at all were it not for the existence of the cheaper coach service. 
The irregular carriers have thus initiated a new market in air transportation, 
which in the absence of their initiative would not have been developed. 

The certificated carriers, finding that the business developed by the irregular 
carriers has become profitable and swhstantial, are now endeavoring to divert 
this business to themselves and to exclude the irregular carriers from the traffic 
thus developed. 

One of the most important questions confronting the Board is whether or 
not nonscheduled, nonsubsidized carriers should be admitted to the air-trans- 
portation field. The Board has frequently stated their objective is to reduce 
subsidy in the direction of ultimately eliminating all subsidy. 

One of the best ways of eliminating subsidy is to permit the nonsubsidy 
carriers to develop in air transportation so that operating statistics showing 
actual cost of operations would be readily obtainable. The nonsubsidized 
irregular carriers would thus furnish the Board a yardstick for determining 
the extent to which air carriers can furnish service without subsidy. 

No hearings have been held by the Board on irregular carrier services since 
March 1945 to determine the facts as to necessary or needed changes in this 
regulation. Certainly the Board should have complete up-to-date factual in- 
formation covering this entire subject matter before adopting a program so 
drastic as to eliminate the irregular carriers as competitors of the certificated 
airlines in this important field of transportation. 

The narrowing of the exemption provision in section 292.1 of the economic 
regulations embodied in the pending proposal would facilitate the elimination 
of the competition provided by the irregular carriers. 

The nurpose of the proposed revisions to section 292.1 is to effectuate a 
tightening of restrictions upon irregular carriers.’ In the light of interpreta- 
tion No. 1 to section 292.1,° the definition of “irregular” air transportation which 
is proposed would require such infrequency of service as to render the continu- 
ance of service by the irregular carriers economically imnossible. The scope 
of irregular operation would be so narrowed as to prohibit the handling of 
a substantial volume of traffic and to prevent the performance of the amount 
of service for which there is a demonstrated public demand. The definition is 
so stringent as to be tantamount to a prohibition against effective irregular 
carrier operations. Prohibitions are also proposed against the use of common 
tickets or sales agents by more than one irregular carrier, and a prohibition 
against joint rates between an irregular carrier and any other carrier. In 
short, the effect of the proposed revisions would be to facilitate putting the 
irregular carriers out of business. 

It is believe that the past oneration and growth of the business handled by 
irregular carriers has demonstrated that it is a beneficial competitive stimulus 
which has led to improvements in service by the certificated carriers, and has 
opened up new traffic potentialities which were not being tapped by the high- 
priced carriers receiving airmail pay. It is believed that the continued opera- 
tion of large irregular carriers is also in the public interest as a vardstick for 
measuring the possibilities of profitably performing nonsubsidized service. It 
is believed that the subsidized certificated carriers have little incentive to curtail 
extravagances in the absence of competition. 


° Pages 2 and 8 of draft release. 
* Regulations Serial No. ER-136. 
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In conclusion, it seems important to this Department that the declared policy 
of Congress favoring the fundamental principles of free enterprise to be upheld, 
protected, and defended in every practicable way. To maintain to the maximum 
extent possible the competitive system is a universally accepted national policy, 
Therefore, no segment of our industry should be hampered in its ability to 
compete or be placed under burdensome restrictions unless there is over- 
whelming proof of some real necessity for such action. The Board should hold 
hearings to determine the facts before adopting a revised regulation having so 
important an effect on the industry. 

HERBERT A. BERGSON, 


Assistant Attorney General. 
James E. Kivpay, 
EpWARD DUMBAULD, 
Wii1t1am D. McFARLANE, 
Special Assistants to the Attorney General. 


The Cuatrman. The hearing will now stand adjourned. We will 
meet tomorrow manne at 10 o’clock when we will hear from Com- 
missioner Rizley, the Chairman of the Board, and the other members 
of the Board. 

(Whereupon, at 11:23 p. m., the subcommittee recessed to recon- 
vene at 10 a. m., Thursday, March 22, 1956.) 
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THURSDAY, MARCH 22, 1956 


House or REPRESENTATIVES, 
ANtTITRUsT SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. , 
Present: Representatives Celler (chairman), Rodino, Quigley, 
Keating, McCulloch, and Scott. 
Also present: Herbert N. Maletz, chief counsel; Kenneth R. 
Harkins, cocounsel. 
The CHatrman. The committee will come to order. 
The first witness this morning will be Commissioner Denny. 
Commissioner, will you raise your right hand and will you say 
after me, I solemnly swear to tell the truth, the whole truth, and 
nothing but the truth, so help me God. 
Mr. Denny. I solemnly swear to tell the truth, the whole truth and 
nothing but the truth, so help me God. 
The CuarrMan. Be seated. 


TESTIMONY OF HARMAR D. DENNY, MEMBER, CIVIL 
AERONAUTICS BOARD 


The CuHatrman. Mr. Denny, to summarize in part your testimony 
of last Wednesday, on April 10, 1953, you voted for continuation of 
the general passenger fare investigation; that is correct, is it not ? 

Mr. Denny. Well, sir, I believe that is on the record the other day; 
yes, sir. 

The CuatrMan. I am just sort of giving the summary of the record. 

Mr. Denny. Yes. 

The CHamman. Am I correct in that statement ? 

Mr. Denny. I have nothing further to say except what was on the 
record the other day. 

The Cuatrman. Yes. I was just bringing the matter up to date 
and summarizing your testimony. 

Mr. Denny. Yes, sir. 

The Cuamman. And on April 23, 1953, 13 days later, you changed 
your mind and voted to dismiss the general passenger fare investiga- 
tion; that is correct, is it not ? 

Mr. Denny. That is what I said the other day. 

The Cuamman. And on both April 10 and 23, your vote was con- 
trolling; was it not? 
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Mr. Denny. I think so. 

The Cuarrman. And the 3 to 2 vote on April 23, 1953, to dismiss 
the general passenger fare investigation originated from your own 
motion; is that not correct ? 

Mr. Denny. Well, I made the suggestion. I am not absolutely 
certain it was my own motion; no, sir. 

The CuarrMAn, At least, you made the suggestion ? 

Mr. Denny. Yes. 

The Cuatrman. It is also true, is it not, that before your final vote 
on April 23, 1953, you had a conference with Stuart Tipton, who was 
then general counsel and is now president of the Air Transport As- 
sociation; is that correct ? 

Mr. Denny. I so testified the other day. 

The CHatrman. Mr, Denny, will you tell this committee whether 
you had come to know Stuart Tipton prior to meeting with him in 
April 1953? 

Ir. Denny. I sent in a correction of two statements I had made. 
I had seen Stuart Tipton. I had never known him in the sense that 
I had ever talked to him. He testified a number of times before the 
Interstate and Foreign Commerce Committee of the House, of which 
age a member, es have no recollection of ever talking to him until 
that day. 

— Cuairman. And you wish to correct your testimony in that 
sense 

Mr. Denny. I sent that in to you, sir. 

The Cuatrman. And you sent a letter to me where you wished to 
make come corrections—— 

Mr. Denny. That is right. 

The Cuarrman. And I will read that, and that will be accepted in 
the record, and the record will be changed in that regard: 


I have carefully reviewed my testimony last Wednesday before the Special 
Anti-Trust Subcommittee on the Judiciary. I have noted several errors and re 
quest that the transcript be corrected as follows: 

Page 639, line 3, change “on” to “off.” 

Page 639, line 4, change “on” to “off.” 

Page 578, line 6, change ‘‘true” to “untrue.” 

Page 578, line 10, change “seen” to “met.” 

Page 574, line 25 change “saw” to “met.” 


The record will be changed in accordance with that. 
Mr. Denny. Thank you. 
(The letter referred to is as follows:) 


Crviz AERONAUTICS Boarp, 
Washington 25, March 21, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washingion 25, D. C. 


Drak CONGRESSMAN CELLER: I have carefully reviewed my testimony last Wed- 
nesday before the Special Antitrust Subcommittee on the Judiciary. I have 
noted several errors and request that the transcript be corrected as follows: 

Page 639, line 3, change “on” to “off.” 

Page 639, line 4, change “on” to “off.” 

Page 578, line 6, change “true” to “untrue.” 

Page 578, line 10, change “‘seen”’ to “met.” 

Page 574, line 25, change ‘“‘saw” to “met.” 

Very truly yours, 


HArMar D. DENNY. 
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The Cuarrman. You previously had testified, had you not, that you 
had never seen Mr. Tipton ? 

Mr. Denny. Yes. I don’t know whether that was a typographical 
error or whether I actually said it. Whichever it was, 1t was a mis- 
take. It was inadvertence either on my part, or else it was a typo- 
graphical error. I don’t know. 

The Cuarrman. During your service as a Member of this House 
from 1950 to 1952, and more specifically in connection with your 
membership on the House Committee on Interstate and Foreign Com- 
merce, you did come to know Mr. Tipton; that is correct, is it not? 

Mr. Denny. I didn’t know him in the sense that I talked to him. 
I had heard him testify. 

The Cuamman. And did you engage in a colloquy on a number of 
occasions when he did testify? You did, did you not? 

Mr. Denny. Not that lremember. I may have. 

The Cuarrman. I draw your attention to the hearings before the 
Committee on Interstate and Foreign Commerce of the House of 
Representatives, 82d Congress, 2d session, on H. R. 7073 and H. R. 
7074, the bills to aid in meeting the defense mobilization requirements. 
And on page 57 thereof, we have a statement by yourself and a state- 
ment by Mtr. Tipton. 

I show you that page and ask you whether or not that does not 
indicate a colloquy between you =e Mr. Tipton on that occasion. 

Mr. Denny. Yes. It is apparently correct that I made a statement, 
or made two statements at that time, and that Mr. Tipton was the 
witness involved. It isn’t exactly a conversation with him in that 
sense. 

The Cuarrman. But he was a witness, and you address the state- 
ments to him ? 

Mr. Denny. Yes; it must be correct if it is in the record. 

The Cuarrman., Yes, sir. Now, did you in your responsibility as a 
member of the House Interstate and Foreign Commerce Committee 
observe or work with Mr. Tipton in any other way ? 

Mr. Denny. Not that I remember. 

The Carman. Did you work with him in any way? 

Mr. Denny. Not that I know of. 

The Cuarrman. Just as is indicated on that page? 

Mr. Denny. As a witness. 

The Cuarrman. Did you as a member of the House committee learn 
to hold Mr. Tipton in highest regard, both from the standpoint of his 
integrity and his knowledge of the industry ? 

Mr. Denny. Yes, sir. I have always found Mr. Tipton to be a 
very capable and very fine man, and he is the kind of man that I have 
never known to put pressure on anyone. 

The Cuarrman. Did there come a time prior to the April 23, 1953, 
meeting of the Civil Aeronautics Board that you called Mr. Tipton on 
the telephone and asked him to confer with you on this question of 
continuation of the general fare investigation ? 

Mr. Denny. Not that I know of. 


The Cuamman. Did Mr. Tipton come to your office pursuant to any 
telephonic request ? 

Mr. Denny. I am quite sure he did not. I can’t say positively 
because that was 3 years ago. 
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The CuHarmrman. Did he come to your office? 

Mr. Denny. Oh, yes, he did. I testified to that. 

The Cuamman. Did Mr. Tipton spend approximately 1 hour in the 
discussion of the fare investigation ? 

Mr. Denny. I believe my testimony said that; yes, sir. 

The Cuarrman. Did Mr. Tipton at this conference with you explain 
that no one in the industry objected to the study of fares, but that the 
industry had strenuous objection to an investigation which made the 
carriers adversaries in the investigation itself ? 

Mr. Denny. At that time the motion of all the carriers had been 
filed before the Board to discontinue the general fare investigation. 
Therefore I knew that the carriers cbincied. There was a great dis- 
cussion in the Board as to whether it was better to have an adversary 
proceeding or not. 

The Cuarmman. That is not quite responsive. Did Mr. Tipton at 
this conference explain that no one in the industry objected to the 
study of fares, but that the industry had strenuous objections to an 
reiguion which made the carriers adversaries in the investigation 
itself ? 

Mr. Denny. I can’t possibly remember having such a discussion 
with him; no, sir. 

The CuarrmMan. You do not recall such a discussion ? 

Mr. Denny. No; I donot. 

The Cuatrman. Did you in fact discuss the general fare investi- 
gation with Mr. Tipton? Did you discuss it with him generally ? 

Mr. Denny. I discussed the general finances of the airlines at that 
time. I did not discuss the case with him. 

The Cuarrman. Did you discuss it with him at that particular con- 
ference? That is what I am asking. 

Mr. Denny. Oh, yes. 

The Cuatrrman. You did. 

Mr. Quictey. Mr. Denny—— 

Mr. Keattna. Discussed what ? 

Mr. Denny. The general finances of the airlines. He comes in 
every 2 or 3 months to discuss the general finances of the airlines with 
me, and probably other members of the Board. 

The Cuatrman. I did not ask you about the general finances of the 
companies. I said, Did you at that conference with Mr. Tipton dis- 
cuss the general fare investigation ? 

Mr. Denny. I think I answered that the other day. Isaid “No.” 

The Cuarrman. You did not? 

Mr. Denny. Yes; that is right. 

Mr. Quietry. Mr. Denny, is that your recollection of your testimony 
the other day ? 

Mr. Denny. Yes; that is my recollection. 

Mr. Quictey. Now, I am looking at page 959 of the notes of testi- 
mony of last Wednesday, and you were asked this specific question: 

Did you at any time before your final vote on April 23 have any conversation 
whatsoever with Stuart Tipton, then general counsel for the Air Transport 
Association— 


and this is the question— 
concerning the general passenger investigation? 
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And your answer was, and I am quoting now from page 959 of the 
testimony: “I did.” 

Then a little later, at page 960, you were asked this question : 

I asked you to describe in detail the conversation you had with Mr. 
Tipton concerning the Board’s general fare investigation. And your 
answer at that point was: 

It was not related to the general fare investigation. 


Mr. Denny. My first answer is not correct, because I did not have 
a conversation with him regerwing the general fare investigation. 
If I said I did, I didn’t mean to say that, because-——— 

Mr. Keatine. You just said the same thing a minute ago in answer 
to the chairman’s question. You have got to be careful, Mr. Denny—— 

Mr. Denny. Yes. 

Mr. Keattne. In making your answers, because the chairman gained 
the impression that you were saying you did have such a conversation. 
That is why I asked you. 

The Cuarrman. The chairman did not give any implication. I just 
asked the question. I was trying to get the facts. That is all. And 
I was making a résumé of his testimony, and the questions flowed 
from the testimony so as to bring it up to date, so that our members 
could be refreshed on it. That was all. 

Mr. Denny. I think I made a very complete answer to that ques- 
tion in my testimony later on, that I did not discuss the present case 
with him. 

Mr. Quieter. Now, let us look at what you said later on. Again 
looking at page 960 of the record, and I am quoting now: 


Well, he— 

meaning Tipton— 

did talk, as I remember it, about the financial status of the airlines at that time. 
I am still quoting your testimony : 


And he probably said to me what had already been provided to the Board in 
the motion for dismissal of the passenger-fare investigations. 

Mr. Denny. Yes. 

Mr. QuicLEy (continuing) : 


which was a matter of public record. 


Mr. Denny. Yes. 
Mr. Quictey (continuing) : 


I discussed nothing else with him except that. 


Now, you were saying there that in your conference with Mr. 
Tipton : 

He probably said to me what had already been provided to the Board in the 
motion for dismissal of the passenger-fare investigation. 

Mr. Denny. He probably did. 

Mr. Quieter. In other words, Mr. Tipton in that conversation was 
advancing to you privately the same arguments that the airlines had 
made in their motion which they made and filed with the Board for the 
dismissal of the proceeding ? 

Mr. Denny. I didn’t say. 

Mr. Quietey. Now, what did you say? 
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Mr. Denny. I said that he probably discussed the motions that had 

— made by the airlines. I did not say that I had discussed it with 
im. 

Mr. Quiciey. Do that again, slowly. 

Mr. Denny. Can you read it? 

Mr. Quictey. Will you read that, please? 

(The answer was read by the reporter.) 

Mr. Quictey. In other words, you were saying that this was pretty 
much a one-way conversation in which Mr. Tipton did most of the 
talking and you did most of the listening? 

Mr. Denny. I said further down, “He was simply giving me in- 
formation.” That is exactly what he did. 

Mr. Quieter. And the information he gave you was along the 
general lines of the information that the airlines had set forth in 
their motion for the dismissal of the general fare investigation ¢ 

_ Mr. Denny. Which was a matter of public record at that time; yes, 
sir. 

Mr. Quictey. But the gist of the conversation, the subject of the 
conversation that Mr. Tipton had with you, was pretty much along 
the lines of what was contained in the airlines’ motion for the dis- 
missal ¢ 

Mr. Denny. No; it was not. 

Mr. Quictey. Well, then, what was it? 

Mr. Denny. It was on the general finances of the airlines, as I have 
said many times. 

Mr. Quieter. Then how do you explain your answer on page 960 
that, “He probably said to me what had already been provided to 
the Board in the motion for dismissal.” 

Mr. Denny. I think that is very clearly explained when I said 
that he was simply giving me information, and I believe that we 
should at all times get information from the airlines. 

Mr. Quictey. Right. He gave you information in that conversa- 
tion about the financial status of the airlines; is that correct? 

Mr. Denny. That is right. 

Mr. Quieter. Isn’t that the very essence of the case that was pend- 
ing before the Board ? 

Mr. Denny. No. The case was not either for the purpose of re- 
ducing or increasing the rates. It was simply an investigation to 
determine whether the rates were correct. 

Mr. Quictey. And what would determine better whether the rates 
were correct other than the earning of the airlines? 

Mr. Denny. The interest of the public was the chief thing. 

The Cuairman. If the discussion or the statement was on the ques- 
tion as to whether or not the rates were correct, that me om natu- 
rally to the subject matter that was then before the Board, namely, 
the general fare investigation. 

Mr. Denny. It was not—I didn’t say that it was on the subject of 
the rates, whether they were correct or not. I said it was on the 
finances of the airlines. 

The Cuarmman. The finances of the airlines certainly had a direct 
relation with the matter, did they not ? 

Mr. Denny. They may have; they could have; yes. 

The Cuairman. And did you discuss the question of rates with Mr. 
Tipton at that time? 
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Mr. Denny. I don’t recall discussing—that question of rates was 
one of the things involved in the case. 

The Cuarrwan. And you discussed that with him? 

Mr. Denny. I don’t remember discussing that with him at all. 

The CHarrman, Would you say that you did not discuss that with 
him? 

Mr. Denny. I don’t remember decueine it with him at all, be- 
cause that was part of the case, and I did not discuss part of the 
present case with him. 

The Cuarrman. Did you say to anybody subsequently that you had 
discussed the question of rates with Mr. Tipton at that time? 

Mr. Denny. I don’t think so, because I didn’t. 

The Cuarrman. Did you say to anybody subsequently that you did 
discuss with Mr. Tipton the question of the general fare investigation ? 

Mr. Denny. I am quite sure I didn’t. 

The CHarrmMan. You are quite sure of that? 

Mr. Denny. Because I didn’t discuss the general fare investigation 
with him. 

The Cuatrman. And you did not say that you did discuss it with 
him to anybody subsequent to that meeting ? 

Mr. Denny. I couldn’t have. 

Mr. Quietry. Did I get it, Mr. Denny, that you said that in this 
conversation you had with Mr. Tipton you did not discuss rates? 

Mr. Denny. I have no recollection of discussing rates with him; 
no, sir. 

Mr. Quiatry. You have no recollection ? 

Mr. Denny. None at all. Therefore, I don’t think I did. 


Mr. Quieter. But you cannot state positively that you did not ? 
J. y y 


Mr. Denny. Not after 3 years; no. 

Mr. Quietey. But you do admit that in this discussion, in this con- 
versation with Mr. Tipton, you did have a general conversation on the 
question of airline earnings and income? 

Mr. Denny. Yes. I had been studying them, you understand, be- 
tween the time of the first meeting and the second meeting. I had 
been studying all those things, the question of rates and everything 
else. I had been talking to the staff ; I had been talking to my new 
assistant about it. 

Mr. Quietey. And you talked about it with Mr. Tipton in this con- 
versation ? 

Mr. Denny. I talked about the general finances of the airlines; 
yes, sir. 

Mr. Quieter. And you still say that when you talked about that 
subject of the general finances of the airlines you were not discussing 
what went to one of the elements that was the essence of the whole 
case then before the Board ? 

Mr. Denny. I didn’t so state it at the time. I was exceedingly inter- 
ested, not knowing anything about it, in knowing what the general 
financial state of the airlines was at the time, very much interested. 
And, of course, he is one of the men who probably knows more about 
that than any other man in the country. 

Mr. Quieter. Wouldn’t that information have been available to 
you generally as a Board member, the statistics on airlines’ earnings, 
and the rest of that ? 
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Mr. Denny. I probably had them before me at the time. I don't 
remember. 

Mr. Quieter. Is that the time of your conversation with Mr. Tipton? 

Mr. Denny. I probably had them in front of me; yes, sir. 

Mr. Quietry. Now, this conversation with Mr. Tipton, do you recall 
when it took place ? 

Mr. Denny. I think it was on the 13th of April. 

Mr. Quieitry. The 13th of April. Is it not a fact that it took place 
on April 23, the day you reversed yourself ? 

Mr. Denny. Oh, no. It was before that. I know. 

Mr. Quieter. How long before that ? 

Mr. Denny. Well, I think it was on the 13th. I can’t possibly re- 
member it, but my record book in my office where visitors usually 
record themselves shows that he came there to see me on the 13th of 
April. I looked that up yesterday. 

Mr. Quieter. Is it possible that you had two conversations with 
Mr. Tipton ? 

Mr. Denny. No; I did not. 

Mr. Quietey. And you are positive that that conversation that we 
have been referring to here took place on the 23d of April 1953? 

Mr. Denny. Well, I am not positive 

Mr. Quretey. April 13, rather than April 23? 

Mr. Denny. I am not positive, but my book shows that he came to 
see me on April 13. 

Mr. Quiaiey. Now, Mr. Denny, I refer you again to the testimony 
you gave before this committee last week, at page 977. The chairman 
asked you this question: 

Are you willing to state what you said to the Board concerning your conversa- 
tion with Mr. Tipton? 


And your reply was as follows: 


I thought I had explained that. I came in to the Board and expressed rather a 
matter of surprise—it was just a question of frankness on my part—to tell the 
Board that Mr. Tipton had been in to see me. I did not say what he had said 
to me, to the Board. I simply said to the Board, “Stuart Tipton was in to see me 
today.” 

Mr. Denny That is right. 

Mr. Quieter. And the word I am stressing is “today.” 

Mr. Denny. That is correct. 

Mr. Quieter. So that was the meeting of April 23. 

Mr. Denny. When I said, “today,” I didn’t know what time he had 
been in there when I made that statement. I looked it up to see. And 
it was 10 days before that, apparently. 

Mr. Quictey. Well, now, later on—as a matter of fact, earlier in 
your testimony at page 961, you testified that you repeated—and I am 
quoting you now—“immediately to the Board” your conversation with 
Mr. Tipton. 

Mr. Denny. By that I meant the next meeting we had on the subject. 

Mr. Quietry. Is that “immediate” ? 

Mr. Denny. Well, it was the first chance I had to mention it, be- 
cause it was 10 days later, apparently, from my records. The first 
time the subject came up before the Board, I would say that was im- 
mediate. Wouldn’t you? 

Mr. Quietey. You are saying now that when you used the word 
“immediate,” you meant really 10 days later? 














rt 


n? 


ll 


we 


hy 


an 


ra 
che 
rid 
me 


ad 
nd 


im 
ith 
ct. 
ne - 
rst 


rd 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1195 


Mr. Denny. I meant the first time the question came up, the dis- 
cussion of the case came up before the Board, which happened to be 
10 days later. 

Mr. Quietey. And then when you said.to the Board, “Stuart Tipton 
was in to see me today,” he really had not been in to see you today; it 
had been 10 days earlier ? 

Mr. Denny. Iam notsure. I have no record of what day I reported 
that to the Board. It may not have been on the 23d. My recollection 
is that that was the time when we discussed the case the last time. 
But it might have been before that. I can’t possibly remember that. 

Mr. Quieter. Do you insist that the conversation between you and 
Mr. Tipton did not take place on the 23d, the same day that you re- 
versed your position ? 

Mr. Denny. Yes, because the Board met at 10 o’clock that morning. 
I know that is a fact. 

Mr. Quieter. So your testimony now is that despite the fact that you 
have previously testified that you told the Board that Stuart Tipton 
was in to see you today, and despite the fact that you testified that you 
had reported the conversation between you and Mr. Tipton immediate- 
ly to the Board, in both of those instances your testimony was not 
accurate ¢ 

Mr. Denny. I am not sure of that. As I say, I have no record to 
show, and I can’t possibly remember, what day I reported it to the 
Board. It may not have been on the 23d. It may not have been the 
first day we discussed this case. It may have been at a previous meeting 
of the Board. But I cannot possibly remember it. 

You must remember, Mr. Ouisiey, that I have people coming in my 
office every day. My door is open. The airlines people, everybody 
comes in and talks to us every day. There is hardly a day goes by that 
somebody doesn’t come in. 

Mr. Quietey. Mr. Denn 

Mr. Denny. I can’t possibly remember what days I discussed certain 
things with people 3 years ago, and I can’t remember what I said to 
people 3 years ago, any more than you could. 

Mr. Quietey. You testified at the hearing last week as to what you 
said tothe Board. You said: 


I simply said to the Board, “Stuart Tipton was in to see me today.” 





Mr. Denny. I remember that, but I may not have said—“today” may 
be incorrect. I don’t know. It was not meant to be a positive state- 
ment. 

Mr. Quieter. I am again referring to your testimony, Mr. Denny, 
at page 985, where you testified : 

Many times representatives of airlines come to me to talk when there may be 
a case pending that has some relation to that airline. I have taken this regular 
policy, to discuss matters with them, but if it is anything relating to a particular 
case before the Board, I have always said to them, “I cannot discuss that with 
you.” 

Mr. Denny. That is correct. 

Mr. Quieter. Now, is that your policy? 

Mr. Denny. It is. 

Mr. Quietry. And you followed it in every case? 

Mr. Denny. I have. 
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Mr. Quicey. And did you follow it in the case of the general fare 
investigation ? 

Mr. Denny. I don’t remember I said those exact words to him, but I 
did follow the policy ; yes, sir. 

Mr. Quieter. Mr. Tipton, I believe you testified, was in your office 
about an hour? 

Mr. Denny. Yes; I think it was about an hour. 

Mr. Quieiey. And you already testified that during that hour you 
discussed—at least you have a recollection of discussing—the financial 
status of the airlines? 

Mr. Denny. Yes. 

Now, you must realize that one of the things that was on record in 
the case was the motions of the airlines. Now, I don’t remember at all 
discussing those motions in any way with him. But they were already 
< opr . They were in. We knew how the airlines felt about them, 
all of us. 

Mr. Quieter. And you knew that part of the airlines’ feeling was 
based on the question of their financial earnings, did you not? 

Mr. Denny. Well, I supposed, of course, it was. I don’t know. 

Mr. Quiciey. So that while you had no specific reference to the 
motions—in other words, the conversation did not start out like an 
argument before the court with, “Your Honor, I am here today to argue 
on motion such-and-such”—in effect, you discussed the substantive 
matter of that motion? 

Mr. Denny. I don’t so consider it, no, sir. 

Mr. Quictry. You do not so consider it? 

Mr. Denny. No. 

Mr. Quieter. But you did discuss the question of the financial 
status of the airlines—— 

Mr. Denny. Oh, yes. 

Mr. Quieter (continuing). And their earnings? 

Mr. Denny. Yes. 

Mr. Quieter. Their earnings? 

Mr. Denny. Yes. 

Mr. Quiciey. But you did not consider that to be the essence of this 
case ! 

Mr. Denny. That is one of Mr. Tipton’s jobs, to come around and 
talk to us about the earnings of the airlines. He frequently does 
that. 

Mr. Quietry. While cases are pending ? 

Mr. Denny. There have not been any cases pending on any specific 
earnings except where we have route cases, and I never remember 
neem to Mr. Tipton about any cases that were pending before the 

oard, 

Mr. Quieter. On April 23 or April 13, or both, was there not a 
case pending before the Board that had an awful lot to do with the 
earnings of the airlines ? 

Mr. Denny. It had something to do—yes, of course, it had some- 
thing to do—with the earnings of the airlines. 

Mr. Quictey. That is what I thought. 

Mr. Denny. I would like to say, Mr. Quigley, that we have the 
question of earnings in many cases that come before the Board, as you 


know. For instance, we try to get a balance between the airlines 
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so that we will not give one of them more possibility or more oppor- 
tunity to make more money than others, in every route case that comes 
before us. ‘Those cases are constantly coming up. 

Now, if we could not ever discuss the earnings of the airlines with 
anyone who came before us, we would be very hard put for the in- 
formation about the earnings of the airlines, and frequently we talk 
about earnings of the airlines with Mr. Tipton and other people. 

Mr. Quieter. That, sir, is understood and , and + peter 
that your consistent position has been that if Eastern Airlines, for 
example, has a route case pending before them, one of the factors 
that the Board must consider and one of the factors that the Board 
will consider has been the earnings of Eastern Airlines for the last 
year or the last several years, and their prospective earnings? 
~ Mr. Denny. And earnings of other airlines. 

Mr. Quieter. Right. 

And in that particular instance, you would not sit down in chambers 
or otherwise and have an off-the-record discussion with a representa- 
tive of Eastern Airlines or anybody else ? 

Mr. Denny. No, but I would have a conversation from time to time 
with someone like Stuart Tipton on the general finances of the air- 
lines. 

Mr. Quietry. Right; the general financial picture of the airlines, 
but not the specific financial picture of, in this instance, Eastern. 

Mr. Denny. No. 

Mr. Quieter. Right. 

But in the case that was pending before you in April of 1953, it 
was not a specific case involving 1 airline or 2 airlines. The issue be- 
fore the Board for consideration was a general fare investigation 
involving all the airlines, and it seems to me patently clear that in 
that case the overall earning picture, the financial structure of the 
airlines, was just as much the essence of that case as the earnings of 
Eastern would be in the example that we started out on. 

Mr. Denny. I think, Mr. Quigley, your conception of our cases 
is entirely wrong. A route case is an adversary proceedings. This 
was not an adversary proceedings in that sense. is was an investi- 
gation of all of the airlines’ fare basis. 

The Cuatmrman. Commissioner, you are aware of the Board’s Prin- 
ciples of Practice, of course, are you not ? 

Mr. Denny. As I stated the other day, I pay particular attention 
to it. 

The CuHatrman. Do you know that any discussion of a pending case 
or any discussion of the very essentials of a pending case would be 
improper and a violation of the Board’s Principles of Practice? You 
are aware of that, of course ? 

Mr. Denny. Oh, yes, of course. 

Mr. Quietey. Mr. Denny, am I to understand that you say now that 
the general fare investigation proceeding was not an adversary 
proceeding ? 

Mr. Denny. Mr. Quigley, there was a tremendous discussion about 
that, as I said, on the Board. We did not want to have an adversary 
proceedings. We did not want the airlines to come in as defendants, 
as if we were making charges against them. And I believe that was 
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one of the reasons we changed it from the way it was started and the 
way it was afterwards. 

Mr. Quictey. That was the very reason. You did not want it to 
be an adversary proceeding; so you adopted the idea of a staff 
investigation. 

Mr. Denny. That is one of the reasons, yes. 

Mr. Quieter. Right. 

And you made that decision on April 23. So any conversation you 
had with Mr. Tipton prior to that decision about this case was when 
this case was involved in a proceedings before the Board, that you 
clearly state and admit now, was an adversary proceeding. And the 
distinction you are trying to make between the individual case in- 
volving Eastern and the general case involving all the airlines is really 
no distinction at all. 

Mr. Denny. But I don’t think you got the distinction that I was 
trying to make. 

Mr. Quieter. No, I did not. 

Mr. Denny. A route case is a contest, an adversary proceeding be- 
tween carriers, one carrier against another. This was a proceedings 
by the Board to investigate the situation of all the airlines. It was 
not a question of one airline against another. That is the time when 
it is objectionable to speak to one airline, when another airline is in- 
terested as an adversary. That is the most objectionable time. 

Mr. Quictrey. Now, did you not just get through telling us that 
one of the reasons—and I suggest it was the reason—for your sug- 
gesting as you did on the 23d a change in procedure was to get away 
from the adversary proceeding ? 

Mr. Denny. I read my statemnt the other day into the record, and 
I don’t believe my statement said such a thing. 

Mr. Quieter. Didn’t you just say it now? 

Mr. Denny. I said that was one of the reasons, that motivated the 
Board. I believe it was one of the reasons. I don’t know what was in 
the minds of the other members of the Board. 

Mr. Quietry. One of the reasons for making this decision that the 
Board made on the 23d was to get away from an adversary proceeding 
and proceed in a different manner through a staff investigation ? 

Mr. Denny. But don’t you see, Mr. Quigley, that this case was very 
different from any real adversary case, where, for instance, American 
Airlines, National Airlines, and Eastern Airlines were competing 
against each other for a route. Now, there is where the great harm 
comes, to my mind, in discussing the case with any one of them. 

Mr. Quietry. Am I to understand, sir, that you are making a dis- 
tinction as to the propriety or the application of the Board’s rules of 
practice between an adversary proceeding involving two airlines, and 
an adversary proceeding involving the Board and all the airlines? 

Mr. Denny. Well, there is a very great difference in my mind as to 
whether it is an adversary proceeding with the Board and all the air- 
lines or whether it is an adversary proceeding between one airline as 
against another, a tremendous difference. I was interested in getting 
every bit of information I could get, because I didn’t know anything 
about it at that time. 

Mr. Quieter. Let me ask you—— 

Mr. Denny. And I therefore talked to Mr. Tipton about the gen- 
eral finances of the airlines. 
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Mr. Quieter. Let me ask you this question, Mr. Denny. Was the 
proceeding before the Board involving the general fare investiga- 
tion, prior to April 23, a formal proceeding ‘ 

Mr. Denny. A formal proceeding ? 

Mr. Quieter. Yes. 

Mr. Denny. Well, it was an investigation, which is a formal pro- 
ceeding, yes. 

Mr. Quicey. Was it any more or any less of a formal proceeding 
than acase involving Eastern and National ? 

Mr. Denny. But that is not—there is a very different comparison. 
They are all formal proceedings, but there is a very, very great dif- 
ference between an adversary proceeding among several airlines 

against each other 

Mr. Scorr. We have different kinds of hearings up here, for 
instance. 

Mr. Denny. Entirely different. 

Mr. Scorr. We have committee hearings, executive sessions; we 
have investigatory hearings; and then we have political inquiries, and 
perhaps at some future date nonpolitical inquiries. 

Mr. Denny. This was an investigation. This was not an adversary 
proceeding in the sense that there was one airline as against another 
one. 

The CHarrman. Let the record be corrected, if it may, that this is 
no political inquiry. I want the gentleman from Pennsylvania to 
understand that, because this whole general inquiry takes in a number 
of administrations, Democratic as well as Republican. 

Mr. Keatine. We ought to have some Democratic commissioners 
up here, then. 

Mr. Scort. I think it would be well if we did go back, Mr. Chair- 
man, in some of the previous administrations and some of the deci- 
sions and the mysterious visits to Key West and things of that kind. 

The Cuairman. If the gentleman from Pennsylvania has any com- 
plaints or has any suggestions that might be deemed cogent in that 
regard, let him present it to the committee, and we would be very 
happy to go into it. 

Mr. Scorr. I will not propose that we subpena any residents of 
Key West. I assure you. 

The Cuarrman. I would enjoy going down there. 

Mr. Scorr. It is lovely country. 

Mr. Quieter. Mr. Denny, one point I want to make clear: This 
progennns before the Board, prior to April 23, was a formal pro- 
ceedin 

Mr. Ficcer. Ofcourse. There is no question about it. 

Mr. Quieter. It was? 

Mr. Denny. It was an investigation. 

Mr. Quietey. And it would have involved a hearing, taking testi- 
mony before an examiner ? 

Mr. Denny. I believe that had already started —— 

Mr. Quietey. That had already started ? 

Mr. Denny (continuing). When this came up. 

Mr. Quiciey. And actually, the only difference between this formal 
roceeding and a formal proceeding involving two airlines is that the 
atter would involve just two of the airlines, and this actually involved 

all of the airlines? 
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Mr. Denny. There is a far greater difference than that. 

Mr. Quieter. Explain it to me. 

Mr. Denny. Certainly I would never consider even discussing a 
case between two airlines in any way if one of them camein. I wouldn’ 
ask one of them for information without asking the other for the 
same information. And that is what the Board is for, to get that 
information. There was all the difference in the world, in my mind. 

Mr. Quieter. Mr. Tipton—I am sorry—Mr. Denny—TI have Mr. 
Tipton on my mind—— 

r.Scorr. That is fairly obvious. 

Mr. Quieter. Mr. Denny, did you tell anyone other than the Board 
members that you had discussed with Mr. Tipton the general question 
of airline earnings in connection with the general fare investigation? 

Mr. Denny. Oh, I am quite sure I did. T told my assistant. I may 
have told other members of the staff. 

Mr. Quictey. You may have told—— 

Mr. Denny. Other members of the staff. I don’t remember at all. 

Mr. Quietey. Did you tell anyone outside the Board ? 

Mr. Denny. Not to my recollection; no. 

Mr. Quiatry. You have no recollection of that ? 

Mr. Denny. I don’t see any reason why I should. 

Mr. Quieter. Well, do you recall whether you did or not? 

Mr. Denny. I am sure Pdian't. 


Mr. Quietey. You say positively that you did not? 

Mr. Denny. Well, I say that I have absolutely no recollection of 
ever having done so. 

Mr. Quictey. Now, tell me this, sir. Do you recall telling anyone 


other than the members of the Board that Mr. Tipton had pointed out 
to you certain facts and certain arguments concerning airline earn- 
ings that had an effect on the general fare investigation, and that you 
had not previously considered these, and that you were changing your 
mind and you were changing your position as a result of that new 
knowledge? 

Mr. Denny. I never made any such statement. 

Mr. Quieter. Now, Mr. Denny, on April 23, when you announced 
to the members of the Board that you were changing your vote on 
the general fare investigation, did any members of the Board express 
an objection or a protest ? 

Mr. Denny. Against my changing my vote? 

Mr. Quiatey. Yes. 

Mr. Denny. I have no recollection of such a thing, and I believe 
that that is an internal matter relating to the Board. I did discuss 
= question with members of the Board individually; yes, I did do 
that. 

Mr. Quieter. But you have no recollection at the moment as to any 
objection or protest that some of the members might have expressed 
to your reversing of your position ? 

r. Denny. Well, two of them filed dissenting opinions. 

Mr. QuIGLEY. Did they indicate at the time that you made your 
announcement of your change of vote that they would file dissenting 
opinions? 

Mr. Denny. I can’t testify to that, sir. 

The Cuarrman. You say you cannot testify ? 

Mr. Denny. No. 
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The Cuarrman. Why? 

Mr. Denny. Well, it is impossible for me to testify, in view of the 
resolution passed by the Board the day before yesterday, in which we 
were advised by our counsel that we cannot testify to matters relating 
to our—that they are privileged, and we are not allowed to testify. 

The CuarrMan. In other words, as to the answer to that question, 
you claim a privilege; is that correct ? 

Mr. Denny. I claim—lI say that it is impossible for me on legal 
grounds to answer you. 

The Cuarrman. What is the legal grounds? 

Mr. Denny. The advice of our general counsel, and a resolution of 
the Board. 

Mr. Quictey. Now, Mr. Tipton—— 

[ Laughter. ] 

Mr. Quieter. I think a lot of people have Mr. Tipton on their 
minds. 

The Cuamman. A lot of people would like to get Mr. Tipton off 
their minds, too. 

Mr. Scorr. Why don’t we just call Mr. Tipton instead of keeping 
the Board from transacting any business whatever at the taxpayers’ 
expense for an indefinite period of time? 

The Cuarrman. Maybe the taxpayers could save a lot of money if 
this fare investigation were had. 

Mr. Scorr. Maybe. 

The Craimman. but we will call Mr. Tipton in due course. 

Mr. QuictEy. Now, Mr. Denny, at the meeting of the Board on 
April 23, did you tell the other members of the Board that during 
the period of your time when you served as a Member of the House, 
and particularly when you served on the House Interstate and Foreign 
Commerce Committee, you had come to know Mr. Tipton? 

Mr. Denny. I cannot testify that I said that at that hearing, at that 
meeting, but I am quite sure that I did tell them individually. 

Mr. Quietey. Would you read that answer back? 

(The answer was read by the reporter.) 

Mr. Quieter. Tell them what? 

Mr. Denny. That I had gotten to know—that I had seen Mr. Tipton 
and heard him testify at the meetings of the Interstate and Foreign 
Commerce Committee, and that I had great respect for his ability 
and knowledge. 

Mr. Quieter. In other words, you did tell that to the other Board 
members ? 

Mr. Denny. Individually, yes. 

Mr. Quiegtry. Individually. Not collectively ? 

Mr. Denny. Well, I say I can’t testify as to what happened in the 
meeting. My statement speaks for itself, though, as to what I said 
in the meeting. 

Mr. Quietey. Well, let me get it clear. You conveyed to the other 
Board members the fact that you had gotten to know or had had an 
opportunity to observe Mr. Tipton when you were a member of the 
House Interstate and Foreign Coanineues ‘ommittee, that as a result 


of those observations, you had a great deal of confidence and respect 
for his knowledge of the airline industry and @ great confidence in 
his integrity as an individual? 
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Mr. Denny. I will repeat that as of today. I still have. 

Mr. Quiciey. Right. But the question is that you did convey that 
knowledge to the other members of the Board at some time 

Mr. Denny. Oh, yes. At least, I am quite sure I did. I can’t 
remember possibly saying that to anyone, to any one individual mem- 
ber of the Board, but I am quite sure that I have said that several 
times. 

Mr. Quietey. But did you not just get through testifying that you 
had told the members of the Board individually those facts? 

Mr. Denny. I say, I don’t know which ones I said it to, but I know 
I said it to some of them. 

Mr. Quiciry. Did you not tell it to the Board in collective assembly 
on April 23? 

Mr. Denny. I can’t testify to that. 

The Cuarrman. You say you cannot testify to it? 

Mr. Denny. No, sir. 

The Cuarrman. On what ground ? 

Mr. Denny. The same reason that I gave before. 

The Cuarrman. On the ground of privilege ? 

Mr. Denny. That is a privileged communication, and the Board 
passed a resolution the day before yesterday. 

Mr. Quictey. Now, Mr. Denny, at this meeting of the Board on 
April 23, 1953, did you or did you not tell the Board that you yourself 
had called Mr. Tipton on the phone and that you had invited him to 
confer with you on the question of the continuation of the general fare 
investigation ? 

Mr. Denny. Mr. Quigley, I have already said that I did not call 
Mr. Tipton on the telephone. What I said before the Board is a 
matter of privilege, and I believe that it would be a violation of my 
oath of office if I disclosed that. 

The Cuarrman. I will say this: I have read, and I think the mem- 
bers have read, the letter which the distinguished Chairman of the 
Civil Aeronautics Board has sent to me, and the accompanying mem- 
orandum by the General Counsel of the Civil Aeronautics Board con- 
cerning the question of privilege which you now invoke, Commissioner. 
I take it that you invoke that privilege in pursuance of the memoran- 
dum submitted by the General Counsel and the letter that I have just 
referred to; is that correct ? 

Mr. Denny. And the motion—the resolution of the Board; yes, sir. 

Mr. Keatine. I think those should be made a part of the record, 
Mr. Chairman. 

The CuatrMan. Yes. At this point those documents will be made a 
part of the record. 

(The documents referred to are as follows :) 

Makrc8 13, 1956. 
Hon. Ross RIz.ey, 


Chairman, Civil Aeronautics Board, 
Washington, D. C. 

Dear Ross: In connection with our present hearings, I would very much appre- 
ciate your supplying our Antitrust Subcommittee with the minutes of the meetings 
of the Civil Aeronautics Board for April 10, 1953, and April 27, 1953, together 
with the minutes of all other meetings of the Board between January and May 
1953 concerning the general passenger fare investigation (docket E—7376). 

The Antitrust Subcommittee staff has previously requested this information 
informally from Mr. Kreger of your staff, pursuant to my instructions, but has 
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been advised that a written request would be necessary. In pursuance of that 
suggestion this letter is being sent out. 
In view of the unavoidable delay which has occurred, it would be greatly 
appreciated if these minutes can be made available sometime today. 
With kind regards. 
Sincerely yours, 
EMANUEL CELLER, Chairman. 


Crviz AERONAUTICS Boarp, 
Washington, March 13, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, 
House Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mannie: I have your letter of March 13, 1956, requesting copies of 
minutes of the meetings of the Civil Aeronautics Board for April 10, 1953, and 
April 27, 1953, together with minutes of all other meetings of the Board between 
January and May 1953, concerning the general passenger fare investigation. 

In accordance with the informal request previously made to Mr. Kreger of 
the Board’s staff, there have been furnished to your committee copies of the 
minutes for April 10, 1953, and April 27, 1953. There have also been previously 
furnished excerpts from the minutes of meetings of January 5, 1953, March 23, 
1953, and May 18, 1953, reflecting action taken on those dates with respect to that 
investigation. 

In addition to the official minutes of Board meetings, there are prepared 
informal summaries of the meetings designed to identify matters discussed, but 
with respect to which no formal action may be taken, and to also identify other 
matters on which action is taken, but which may or may not require incorpora- 
tion into the official minutes. 

Although it has not been the Board’s practice to provide copies of the afore- 
said summaries, in order to furnish your committee with the most complete 
information possible, I enclose excerpts from these summaries for March 23, 
1953, April 10, 1953, and April 23, 1953, which comprise the only record in 
summaries, as distinguished from the minutes, concerning the general pas- 
senger fare investigation, between January and May 1953. 

Sincerely yours, 
Ross Riziey, Chairmun. 


No. 53-42 
Crvmt AERONAUTICS Boarp, 
Washington, March 23, 1958. 


[Excerpt] 


SUMMARY 


Present: Ryan, Chairman; Lee and Gurney, members of the Board. The Board 
convened at 10:05 a. m.) 
To: Members of the Board. 
6. The Board considered petitions for dismissal of the General Passenger Fare 
Investigation, docket No. 5509, and decided to defer action until this matter 
can be considered by a full Board (notation items 8155 and 8174; calendar 


item 2). 
e * * = = s * 


Payriiis T. KAYLOor, 
Acting Chicf, Minutes Section. 


No. 53-50 


Crvi. AERONAUTICS Boarp, 
Washington, April 10, 1958. 


[Excerpt] 


SUMMARY 


Present: Ryan, Chairman; Lee, Adams, Gurney, and Denny, members of the 
Board. (The Board convened at 10: 05 a. m.) 
To: Members of the Board. 
s a > & * * 2 
4. After consideration of petitions to dismiss the General Passenger Fare In- 
vestigation, docket No. 5509, and recommendations of staff with respect thereto, 
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a motion was made and seconded to grant said petitions, but failed to carry 
(notation items Nos. 8155 and 8174; calendar item 2). 
. * * * - e 7 
Maset McCart, 
Chief, Minutes Section. 


[Excerpt] 
No. 53-56 


Civit AERONAUTICS Boarp, 
Washington, April 238, 1958. 


SUMMARY 


Present: Ryan, Chairman; Lee, Adams, Gurney and Denny, members of the 
Board. (The Board convened at 12: 45 a. m.) 
To: Members of the Board. 
vy a es + * * w 
7. Member Denny stated to the Board that at the time he voted against granting 
certain petitions for dismissal of the General Passenger Fare Investigation he 
did not understand the full import of such investigation; that since that time 
he has given considerable time and study to the matter, and has now evolved 
a substitute plan involving a study or analysis by the Board’s staff which would 
result in obtaining the same information that would be obtained in the investi- 
gation and which could be accomplished in a shorter period of time and at con- 
siderably less expense. A discussion folowed, at the conclusion of which the 
Board decided to grant the several petitions for dismissal of the investigation, 
and to instruct the staff to institute a study such as that outlined by Member 
Denny. Members Lee and Adams dissented from the action of the majority, and 
Member Lee indicated that he would file a dissenting opinion (calendar item 1). 
* + * a + + + 
Maser McCart, 
Chief, Minutes Section. 


Marcu 21, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN CELLER: This relates to the questions before the Special 
Antitrust Subcommittee of the Committee on the Judiciary last Wednesday di- 
rected to Member Adams concerning his recollection of a statement made by 
Member Denny during deliberations in the Board room. The Board’s General 
Counsel advises us that statements made during the deliberations of the members 
are privileged and need not be disclosed. A copy of his opinion is attached for 
your information. 

In connection with this matter, I would like to state that the Board is fully 
aware of the duty in many cases, and the desirability in all others, of disclosing 
information to the Congress to the greatest extent consistent with legal require- 
ments and the public interest. The Board has done so in the current investiga- 
tion, responding to the inquiries of the subcommittee in all respects except the 
one particular of testifying to actual statements made during the Board’s de- 
liberations. I am sure you will understand that the principle involved far tran- 
scends the facts of this particular case. If the Board members or the staff are 
required to disclose or testify concerning statements made during private delib- 
erations, the work of the Board necessarily will suffer and its effectiveness will 
be impaired, contrary to the purposes for which it was created by the Congress. 
Under these circumstances, the Board has directed Member Adams and such 
other persons as may have been in the Board room at the time not to testify con- 
cerning Member Denny’s statement, and it is respectfully requested that the 
committee not press the matter further. 

Sincerely yours, 
Ross Riziry, Chairman, 
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Crviz AERONAUTICS Boarp 
Office of The General Counsel 


MEMORANDUM 
Marcu 20, 1956. 


To: The Board. 
From: The General Counsel. 
Subject: Opinion as to whether the Board members and the staff are required 


to testify concerning statements made during deliberations by another 
Board member. 

My opinion has been requested concerning the above matter, and particularly 
as it relates to the questions addressed to Mr. Adams by the chairman of the 
Antitrust Subcommittee of the House Committee on the Judiciary concerning 
Mr. Adams’ recollection of a statement made by Mr. Denny during deliberations 
in the Board room relative to a conversation between Mr. Denny and Mr. Tipton, 
then general counsel of the ATA. I conclude for the reasons hereinafter stated 
that the statement is privileged, and that Mr. Adams is not legally required to 
testify concerning the matter. 

It is my opinion that the statement concerning which information is sought 
is a part of the decisional process of the Board. It is generally recognized that 
administrative agencies are privileged against inquiry into their deliberations 
and manner of reaching decision, includng statements made during deliberations, 
and that administrative officers in this respect occupy a status analogous to that 
of a judge or jury. United States v. Morgan (313 U. S. 409, 422 (1941)); Chi- 
cago, B. & Q. Ry. Co. v. Babcock (204 U. S. 585, 593 (1907) ; National Labor Re- 
lations Board v. Botany Worsted Miilis (106 F. 2d 263 (C. A. 3, 1939)). Indeed, 
the court of appeals in the Botany case held that freedom from inquiry into 
statements made during deliberation is perhaps even more important to ad- 
ministrative tribunals than it is to the courts because of the varying functions 
performed by them. The reasons for the privilege are succinctly stated in 
Botany as follows (106 F. 2d at p. 267): 

“The essence of the discussion of a common cause and the judgment ensuing 
upon that discussion must lie in freedom of expression. If those present dur- 
ing the discussion are aware that their sentiments, either tentative or final, 
may be revealed by their fellow participants, it is clear that caution or worse 
would remove all candor from their minds and tongues. The logic of this posi- 
tion requires the preservation from questioning of each member of the general 
body.” 

See, also, McDonald vy. Pless (238 U. 8S. 264, 268 (1915)), wherein the Court 
held that inquiry into the deliberation of a jury would be “to the destruction of 
all frankness and freedom of discussion and conference.” 

The judicial decisions relied upon relate of course to demands for information 
made by private persons. However, there is no logical reason why the same 
privilege should not extend to inquiries by congressional committees. From a 
practical standpoint, there is just as much public policy behind the privilege in 
the one case as the other since the impact upon deliberation is the same irrespec- 
tive of whether the disclosure of members’ statements comes at the instance of 
congressional committees or private persons. Indeed, because of the broad scope 
of the matters which the Congress investigates from time to time, it can perhaps 
be anticipated that there would be even more inquiry into such statements than 
presently is attempted by private parties asserting a right to access to the 
internal decisional process. In this connection, it should be noted that the 
Attorney General has ruled,’ in a case involving the appearance of the Securities 
and Exchange Commission before a committee of the Congress, that— 

“Any communication within the Securities and Exchange Commission among 
Commissioners or the Commissioners and employees is privileged and need not 
be disclosed outside of the agency.” 

My basis for belief that the Board and its staff are privileged against reveal- 
ing statements made during deliberation in a case in which the inquiry is made 
by a congressional committee does not rest entirely, or in this case at all, upon 
any claim of privilege of the executive branch of the Government. Some of 


1The ruling in the form of a letter to the Securities and Exchange Commission dated 
July 12, 1955, has been transmitted by the Commission to the Special Subcommittee 
on Government Information of the House Committee on Government Operations (see 
p. 436 of Committee Print of “Replies,” dated November 1, 1955). 





1206 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


the Board’s functions, and particularly those involving foreign and overseas 
transportation embraced by sections 801 and 802 of the Civil Aeronautics Act 
(49 U. S. C. 601, 602), are believed to be executive in character. In the per- 
formance of its quasi-legislative and quasi-judicial functions not falling within 
the ambit of section 801, however, I believe the Board to be independent of 
the Executive, and also independent of the Congress in making its decisions, 
As stated in relation to the Federal Trade Commission in Humphrey’s Executor vy, 
U. 8. (295 U. 8S. 602, 625, 626 (1935)), the Congress in establishing regulatory 
agencies and vesting quasi-legislative and quasi-judicial functions in them in- 
tended to create ‘ta body which shall be independent of executive authority, 
except in its selection, and free to exercise its judgment without the leave or 
hindrance of any other official or any department of the Government.” [Latter 
emphasis mine.] 

This view, as it relates to the Board, is strengthened by the reference to the 
Humphrey’s decision in C. & 8. Airlines vy. Waterman Corp. (333 U. S. 103, 108, 
109), wherein the Court distinguished between the Board’s functions in relation 
to section 801 matters and those not requiring approval by the President. 

My position is based on the grounds that, as an indepen 'ent deliberative body 
created by the Congress, the Board is entitled to the same privacy and freedom 
from inquiry into statements made during the deliberations as is accorded to 
judicial tribunals. In short, when the Congress creates an independent tribunal 
required to deliberate and act as a bo’y, it is my opinion that the grant of au- 
thority and duty to so act carries with it the right to privacy in deliberations. 
Such a right, including freedom from testifying as to statements made during 
deliberations, is essential to the effective functioning of the tribunal. There 
is nothing in the Civil Aeronautics Act which serves to deny the Board this 
right.” Further, I find no basis for any distinction in the privilege against 
disclosing deliberative statements based on whether the particular action in- 
volve?i is “quasi-judicial” or “quasi-legislative,” or whether it is “pending” or 
“closed.” Rather, in my opinion the test is whether the action is one required 
to be taken after deliberation and judgment.* The matter here involved is such 
an action. Accordingly, I conclude that Mr. Denny’s statement was privileged, 
unless the fact that the statement was made in a nonpublic “regular session” 
attended only by the Board and staff members serves to destroy its otherwise 
privileged character, or unless a waiver occurred because of Mr. Denny’s own 
testimony. 

I find no suggestion of any distinction in cases relating to inquiry into the 
decisional process of administrative agencies between deliberative statements 
made in secret “executive” sessions attended only by the members of the 
agency, and statements made in “regular” nonpublic sessions attended by staff 
members, nor any distinction between staff and agency members in relation to 
the privilege. Neither, in my judgment, is there any logical basis for such a 
distinction. The testimony of staff employees as to what members said during 
their deliberations discloses internal views to precisely the same extent as testi- 
mony by members, and is equally objectionable. Further, a view that the staff 
ean disclose, or that the privilege is destroyed when staff members are present, 
would mean that the Board would be required for its own protection to deliberate 
only in executive session without the benefit of the staff to answer questions. 
Such a requirement would serve to handicap agencies such as the Board, and 
would carry with it no public benefit. 

Further, the privilege against disclosure of statements made during “elibera- 
tions rests on public policy, and runs, I think, to the entire agency. As stated 
in the quotation from the Botany case, supra, there should be “preservation 
from questioning of each member of the general body.” Moreover, the privilege 
extends to the Board as a whole, and it is well settled that the action of a single 
member cannot serve to bind the Board. Under these circumstances, it is con- 
cluded that no waiver of the privilege resulted from Mr. Denny’s prior testimony 


FRANKLIN M, Stone. 


2The Congress obviously could have phrased the act in such fashion as to have denied 
the Board this privilege. My task, however, is to render an opinion on the basis of the 
statute as I find it. 

2In this connection, it should be noted that the Morgan cases involved a rate matter, 
and yet the administrative proceeding was said to have “a quality resembling that of 
a judicial proceeding.” (See 313 U. S. at p. 422.) 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1207 


(The chairman directed the following statement, prepared by the 
subcommittee staff concerning the obligation of the members of the 
CAB to testify, be inserted in the record :) 


PRIVILEGE OF MEMBERS OF THE CIvIL AERONAUTICS Boarp To Deciine To TEstTiIry 
WiTH RESPECT TO CONVERSATIONS AT THE APRIL 23, 1953, MEETING 


I. The Civil Aeronautics Board is an independent agency established by 
Congress pursuant to the Civil Aeronautics Act of 1938. Its powers and func- 
tions are those provided by Congress in that act. The CAB is not a part of the 
executive branch of the Government, and except for administrative functions 
delegated to the Board by the President in the security and defense programs 
and certain aspects of the Board’s authority relative to foreign air transpor- 
tation, the CAB does not have any of the privileges available to the executive 
branch of the Government under the doctrine of separation of powers under the 
Constitution. 

In this investigation the subcommittee is not attempting to probe the quasi- 
judicial mind of members of the CAB. The state of mind of the Board mem- 
bers as to the merits of the general passenger fare investigation is not in issue. 
The subcommittee is seeking factual information as to what members of the 
Board said and did during the course of a Board meeting involving action on 
petitions for dismissal of the general passenger fare investigation. Adminis- 
trative responsibilities of the CAB in its relations with the executive branch of 
the Government, to which any privilege of executive confidentiality under the 
doctrine of separation of powers must attach, are not involved in this matter. 

II. Article 1, section 1 of the Constitution grants to the Congress “all legis- 
lative powers.” In the exercise of its powers essential to the legislative process, 
Congress conducts investigations to determine the necessity for new or addi- 
tional legislation and to supervise activities of Government agencies to determine 
whether such activities are conducted in accordance with law and policy. Recog- 
nition of the supervisory role of Congress over the administration of its laws is 
contained in section 136 of the Legislative Reorganization Act of 1946, as follows: 

“To assist the Congress in appraising the administration of the laws and in 
developing such amendments or related legislation as it may deem necessary, 
each standing committee of the Senate and the House of Representatives shall 
exercise continuous watchfulness of the execution by the administrative agen- 
cies concerned of any laws, the subject-matter of which is within the jurisdiction 
of such committee; and, for that purpose, shall study all pertinent reports 
and data submitted to the Congress by the agencies in the excutive branch of 
the Government.” 

The power of Congress to make investigations and to compel pertinent dis- 
closures historically has been implied in the grant of all legislative power to 
the Congress by the Constitution. As the Court stated in McGrain v. Daugh- 
erty ((1927) 273 U. S. 135, 161), “In actual legislative practice power to secure 
needed information by such means has long been treated as an attribute of 
the power to legislate. It was so regarded in the British Parliament and in 
the Colonial legislatures before the American Revolution; and a like view 
has prevailed and been carried into effect in both Houses of Congress and in 
most of the State legislatures.” 

A congressional investigation may be as broad as the legislative purpose 
requires. In Townsend v. United States ((1938) 95 F. 2d 352, 361), the Court 
stated, “A legislative inquiry may be as broad, as searching and as exhaustive 
as is necessary to make effective executive and constitutional powers of Con- 
gress * * * A judicial inquiry relates to a case, and the evidence to be admin- 
isterable must be measured by the narrow limits of the pleadings. A legislative 
inquiry anticipates all possible cases which may arise thereunder and the evi- 
dence admissable must be responsive to the scope of the inquiry, which gen- 
erally is very broad.” 

Under the doctrine of separation of powers, the President has invoked on 
humerous occasions his privilege to withhold information sought in congres- 
sional investigations. While there is a respectable body of general case !aw 
and precedent on the investigatory power of Congress, the extent of congres- 
sional power with respect to investigations of the executive branch and of the 
independent agencies is lacking in definitive precedents. 

In connection with the power of Congress to investigate the executive branch, 
the Congress has vigorously asserted its right to demand and receive infor- 
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mation and papers which it deemed pertinent. Just as vigorously, the President 
and the executive officers have defended against such asserted rights. The issue 
of the primacy of either branch of the Government has never been definitively 
established. Consequently, there is no categorical answer to the question of 
how far Congress may go in requiring information from the executive branch. 

In the exercise of its investigatory function, Congress also has asserted its 
rights to compel testimony from the judicial branch. In the 74th Congress, 
Senate Resolution 170 provided for investigation of the administration of justice 
in the courts. Pursuant to this resolution, the special Senate committee inter- 
rogated a United States district court judge, under oath, and refused to permit 
him to be represented by counsel. 

The House Committee on the Judiciary historically has exercised jurisdic- 
tion over charges involving judges as well as legislative propositions relating 
to the administration of the Department of Justice. The Subcommittee To 
Investigate the Department of Justice under Chairman Keating in the 83d 
Congress recommended that Supreme Court Justice Tom Clark be subpenaed 
following his refusal of the subcommittee’s invitation to testify. Although 
the House Judiciary Committee did not adopt the subcommittee’s recommen- 
dation that Mr. Justice Clark be subpenaed, Chairman Chauncey W. Reed is 
reported to have stated “ * * * that the committee agreed unanimously that the 
committee had authority to issue a subpena to a Supreme Court Justice” (Senate 
Document No. 99, Congressional Power of Investigation, 83d Cong., 2d sess, 
p. 28.) 

Inasmuch as Congress has not affirmatively acknowledged the scope of any 
privilege against disclosure of communications in the executive branch or the 
judicial branch under the doctrine of separation of powers, it is incongruous 
to suggest a comparable privilege could exist in an independent agency which 
Congress has created. 

Having established an agency to exercise legislative and judicial functions 
independently from either the executive or judicial branch, Congress must have 
plenary power to examine into all aspects of that agency’s operations. The 
right of Congress to follow allocated funds, to see that its laws are proper, and 
to decide whether further legislation is necessary must be such as to override all 
other considerations in appropriate instances involving an organ Congress has 
established to discharge legislative functions. 

A subcommittee of the Government Operations Committee is currently conduct- 
ing an investigation of the practices and authority of the various agencies of 
the Government to withhold information from the public. In this investigation 
representatives of the independent agencies uniformly have acknowledged their 
agencies to be a part of the legislative branch of the Government established 
to carry out policies enunciated by Congress. The following testimony of the 
Chairman of the FCC illustrates this relationship to Congress of the independent 
agencies : 

“Mr. FasceLtt. Mr. Commissioner, you conceded that the FCC is a creature 
of Congress? 

“Mr. Hype. That is right. 

“Mr. Fascetyt. Do you further concede that there is nothing that the FCC is 
doing which the Congress could not do? 

“Mr. Hype. There is nothing that occurs to me at the moment which would 
not come within the powers of Congress. 

“Mr. Fascet. Isn’t it true that the Congress could abolish the FCC and do all 
of the functions that the FCC is now doing? 

“Mr. Hype. As a legal matter, I believe they could.” (Transcript, Subcom- 
mittee on Government Information, February 17, 1956, p. 871.) 

It is clear that the CAB can have no authority to withhold information from 
appropriate committees of Congress unless such authority is found in its enabling 
statute. There is no provision in the Civil Aeronautics Act of 1938, as amended, 
which grants such authority. 

Inasmuch as the CAB has been created by Congress and only operates under 
authority granted by Congress no privilege can exist for the Board to deny 
information to an appropriate committee of Congress relevant to the scope of a 
duly authorized investigation unless Congress in establishing the agency expressly 
or by necessary implication created such a privilege. No authority for such a 
privilege is to be found in the Civil Aeronautics Act of 1938, as amended. Further, 
whether such a privilege exists may only be determined by Congress. It cannot 
be created by unilateral action on the part of the Civil Aeronautics Board. 
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Accordingly, it must be concluded that the Civil Aeronautics Board has no 
authority granted by Congress to withhold information from Congress, and that 
no privilege can exist in the Board for withholding such information. 

Ill. In its demands for testimony relating to conversations of the members 
of the CAB at the April 23, 1953, meeting, the subcommittee is concerned with 
activities bearing upon the action of the Board with respect to motions by parties 
to the general passenger fare investigation to dismiss the investigation. The 
general passenger fare investigation was a formal proceeding instituted by the 
Board and action by the members of the Board with respect to these pending 
motions may have been part of the decision-making process of the Board acting 
in its quasi-judicial capacity. No privilege as against the overriding right of 
Congress acting through its committees, to be informed of all of the activities 
of the legislative branch may be invoked by the Civil Aeronautics Board to 
withhold any information from Congress relating to the decision-making process. 
Had Congress not established the Civil Aeronauics Board, these decisions neces- 
sarily would have to be made by Congress itself. If Congress is to be denied 
its right to ascertain what transpired when such actions are taken, how can 
Congress determine whether the agency’s action accorded with congressional 
intent, whether it was necessary to supersede the regulatory scheme in an 
alternative legislative manner or whether the action of the agency was motivated 
by venal or improper causes? 

As to demands from private parties, a privilege against disclosure of internal 
communications among officials of a regulatory agency and its staff, relating to 
the decisional process of the agency in the exercise of its quasi-judicial functions, 
is generally recognized by the courts. The Supreme Court has held that it is not 
proper, in a review of quasi-judicial action “to probe the mental processes” of 
the administrative official or the manner and extent of his consultation with 
subordinates (United States v. Morgan, 313 U. S. 409, 422 (1941) ; also NLRB v. 
Botany Worsted Mills, 106 F. 2d 263 (1939) ; Norris v. Hirshberg, Inc. v. 8. E. C., 
163 F. 2d 689, 693 (1947) ). All of these cases concern a privilege recognized by 
the courts against disclosure on a demand from private parties. There are per- 
suasive arguments supporting the proposition that it would be against public 
policy to permit private litigants to impeach decisions of an administrative body. 
It is essential to preserve the integrity of the administrative process deemed by 
the courts to be collaborative instrumentalities of justice, and to impart finality 
in decision-making functions. 

Although such a privilege exists as to demands of privave parties, the privilege 
does not extend to demands from Congress. The public policy questions involved 
when Congress demands information bearing upon the devision-making process 
are fundamentally different from considerations as to the public interest in a 
similar demand by a private party. The Congress makes; its demand in order to 
determine whether legislation is required to extend, dimanish, or otherwise alter 
the authority of the agency. Such information is requirea to determine whether 
or not there is a continued need for the agency to exist. Moreover, unless there 
is an exception to the privilege for Congress, there would be no method to impeach 
agency action brought about by bribery or breach of ethivs. 

It should be noted that even under the doctrine of privilege, the subcommittee 
in its request for information as to the conversations vf the Board members at 
the April 23, 1953, meeting is not probing deliberative processes of the Commis- 
sioners. The subcommittee is not attempting to ascertuin what was in the Board 
members* minds at that time or their views of the meatal processes of the other 
Board members. What the subcommittee is interested in ascertaining are the 
facts consisting of what was said and done at the meeting with respect to the 
conversations and contacts of a Board member with an “outsider’—an individual 
who must be considered a private party in interest to the proceedings. 

IV. Even if it were assumed that the CAB had a privilege to withhold infor- 
mation from Congress concerning the conversations which took place at the Board 
meeting on April 23, 1953, this privilege has been waived by the Board in this 
investigation. At the request of the subcommittee the Board has furnished copies 
of minutes of its meetings with respect to the general passenger fare investigation. 
In addition to the official minutes of the Board meetings, the CAB has trans- 
mitted by letter of March 13, 1956, informal summaries, designated “Agency Con 
fidential,” of the March 23, 1953, April 10, 1953, and April 23, 1953, meetings. In 
sum the Board has stated it has provided to the subcommittee all of its records 
pertaining to tnese meetings. 


77632—57—pt. 1, vol. 238 
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As to the meeting on April 23, 1953, the confidential informal summary of the 
Board’s action with respect to the general passenger fare investigation previously 
supplied to the subcommittee by formal action of the Board states: 

“Member Denny stated to the Board that at the time he voted against granting 
certain petitions for dismisal of the general passenger fare investigation he did 
not understand the full import of such investigation; that since that time he 
has given considerable time and study to the matter, and has now evolved a 
substitute plan involving a study or analysis by the Board’s staff which would 
result in obtaining the same information that would be obtained in the investi- 
gation and which could be accomplished in a shorter period of time and at 
considerably l.ss expense. A discussion followed, at the conclusion of which 
the Board decided to grant the several petitions for dismissal of the investi- 
gation, and to instruct the staff to institute a study such as that outlined by 
Member Denny. Members Lee and Adams dissented from the action of the ma- 
jority, and Member Lee indicated that he would file a dissenting opinion (calen- 
dar item 1).” 

Having disclosed to the subcommittee the statements made at the meeting 
by the members of the Board and their underlying reasons, the Board cannot 
now be permitted to assert a privilege as to all statements made in relation to 
this matter. Once the privilege is waived as to part of the subject matter it is 
waived as to the entire subject under investigation. 

Further corroborating that the Civil Aeronautics Board has waived any privi- 
lege it may have are the statements of Commissioner Denny in his testimony 
at the hearing on March 14, 1956, in addition to his reading of the informal 
summary of the Board’s April 23, 1953, meeting. These statements were made 
in the presence of the Board without objection by the Board. At the hearing 
Mr. Denny stated (Tr. p. 614) : 

“The CHAIRMAN. Are you willing to state what you said to the Board concern- 
ing your conversations with Mr. Tipton? 

“Mr. Denny. I thought I had already explained that. I came into the Board 
and expressed rather a matter of surprise—it was just a question of frankness 
on my part—to tell the Board that Mr. Tipton had been in to see me. I did not 
say what he had said to me, to the Board. I simply said to the Board, ‘Stuart 
Tipton was in to see me today.’ 

“T had never met him before. And, of course, he represents the trunk airlines. 
I thought it was—it was a matter of surprise to me. I expressed—I told them 
because I was trying to be frank.” 

Having disclosed to the subcommittee certain aspects of the conversations 
among the Board members at the April 23, 1953, meeting, the Board cannot now 
raise a privilege to preclude the subcommittee from securing further relevant 
information concerning those conversations. To accede to such a proposition 
would permit the Board to determine what version of the truth Congress is en- 
titled to receive. Such a conclusion is untenable. 


The CuHarrman. I want to say as the chairman, Commissioner 
Denny, [ am not impressed with the legal arguments that are contained 
in that memorandum of the General Counsel or the letter of the dis- 
tinguished Chairman of the Civil Aeronautics Board. I have read 
the citations. I believe the citations are improperly applied ; that most 
of the statement in the memorandum is purely self-serving, with no 
supporting authorities, and I therefore, in view thereof, direct you to 
answer the question. 

Mr. Kratrne. And I want to say before you follow that direction 
that I think it is preposterous to oak members of a quasi-judicial body 
to discuss what they said among themselves in reaching a decision. 

Where would our courts be if today a judge could be called to tell 
about the discussion which he had with another judge before writing 
his opinion? It is the opinion of a court or the opinion of a quasi- 
judicial body that is the important thing, and it would disrupt our 
entire jurisprudence and the entire administration of all quasi-judicial 
bodies if individual members were required to disclose the talk which 
they had among themselves before writing their opinion in any given 
case. 
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Mr. Denny. Mr. Keating, I agree with that 100 percent. I think 
it would establish the worst ie veer that any judicial body could 
possibly have. It would simply disrupt our business, as you said. 

Mr. Keatrne. It is contrary to everything that I have ever been 
taught in law school. Iam sure of that. 

Mr. Scorr. I would like to comment, too, before you answer, Mr. 
Denny, that the reference in one of these decisions that an action of 
this kind—that is, being compelled to testify to thought processes and 
deliberations of the commissions as a result of processes—would re- 
move all candor from their minds and tongues. In other words, it 
seems to me that we have a great many agencies here in which there 
are members appointed from both parties who have worked diligently 
and efficiently and harmoniously together to accomplish the purpose 
for which they were selected. 

Now, if it becomes apparent that pressures of one kind or another 
will be applied for reasons political or nonpolitical on members of the 
Board or of the staff to reveal what happened in those deliberations, 
then if I were a member of any independent agency I would first keep 
an elaborate diary on everything that happened from the time I got 
up in the morning, including all details, to the end of the day, with 
time elements noted, and I would also refuse to say anything to any 
members of the Commission except in executive session, and I would 
be extremely guarded there. 

Now, that makes it impossible for a governmental commission to 
function. I think it is most improper and distinctly against the pub- 
lie policy of this country to try to explore what may have gone on in 
the private deliberations of the members of any commission, and the 
attempt to do so is an error, to exercise, or to attempt to exercise, con- 
gressional power, and it ought to be condemned in the strongest pos- 
sible terms, and I so do at this point. 

Mr. Keatine. And I might add to that, Mr. Denny, that you may 
follow in whatever way you want to the direction of the chairman. 
But no Congress of the United States is ever going to vote to hold 
anyone in contempt for refusing to disclose the conversation that went 
on in a quasi-judicial body before they rendered their opinion, and no 
court in the world is ever going—in this country—I won’t say in the 
world—there may be other courts in some other countries that would 
do that sort of thing—but no court in this country will ever convict 
anyone of it. 

Now, you can do whatever you want about answering the question. 
That is up to you. 

Mr. McCutiocn. Mr. Chairman. 

The CHarrman. Yes, Mr. McCulloch, from Ohio. 

Mr. McCunxocn. I would like to join generally in the statements 
that my colleagues, Mr. Keating and Mr. Scott, have made concerning 
this problem that is before us this morning. And I want to make it 
unmistakably clear that I, as a member of this committee, do not join 
with the chairman—I regret to say that—that I do not join with the 
chairman in insisting that the witness answer the question that was 
propounded to him. 

The Cuatrman. Of course, I respect the opinions expressed by my 
colleagues on my right. According to their lights, they may feel 
that this is a question of privilege. 
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Of course, the Civil Aeronautics Board is not an executive branch 
of the Government. It is a creature of the Congress. And being a 
creature of the Congress, a congressional committee has a capi 
right, in my humble opinion, to question the members of that creature, 
in this instance, the Civil Aeronautics Board, along the matters of 
our inquiry this morning. Beyond that 

Mr. Scorr. Mr. Chairman, may I comment that if we have a 
right 

The CuHarrMan. Let me finish, please. 

I do believe that the privilege would be cogent and properly raised 
if private parties would seek to get the information that we are seeking. 
If an airline, for example, or an airline’s executive sought to get that 
information, then I think the privilege could be raised as against a 
private inquiry. But this is an inquiry, and these questions stem from 
a duly constituted committee of the Congress. 

And on the grounds of public policy and in the interest of the public 
welfare, I have come to the conclusion that the witness must be directed 
to answer. And beyond that, even if there were the right to raise 
the question of privilege, I deem the privilege to have been waived, 
for a number of reasons: 

First, the chairman has given us a copy of the minutes of the very 
hearing concerning which we are asking and are directing questions 
to Commissioner Denny. 

Secondly, we have received from the Board, the Civil Aeronautics 
Board, a confidential synopsis of the minutes, 

Thirdly, Commissioner Denny himself did testify considerably 
concerning what happened at the Board meetings, and there is nothing 
in the record to indicate that any member objected to his testifying as 
to what happened at the Board meeting. 

Lastly, I believe the question of privilege should have been raised, 
if it was to be raised, some time prior to these hearings when those 
questions were directed to the Chairman, Mr. Rizley, and Mr. Adams, 
which concerned matters which were then before the Board at that 
particular meeting. 

Therefore I conclude that if the—I do not agree it is—the pee 
is properly raised, or could be properly raised, it was not suitably 
raised, and therefore has been waived. 

For those various reasons, I must direct the witness to answer the 
question. 

Mr. Scorr. Mr. Chairman, the only comment I was going to make 
was that if the witness can be compelled to answer questions on that 
theory, then we ought to cease calling these agencies independent 
agencies, because then they become not merely the creature of the 
Congress but the victim of any congressional inquiry which might be 
conducted. 

I think we have to preserve the independence of these agencies and 
their freedom to discuss among themselves any matters which may 
bear on their deliberations and their right to decide what shall con- 
stitute a part of the minutes of their sessions. 

Mr. Quieter. Mr. Denny—— 

The Cuamman, You still insist upon your privilege and you refuse 
to answer ¢ 
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Mr. Denny. I state, Mr. Chairman, it is impossible for me to an- 
swer, because of the legal advice that we have had and because of the 
action of the Board. 

The Cuairman. Then you refuse to answer ? 

Mr. Denny. I do not consider it a refusal in that sense. I say it is 
impossible for me to answer. ; 

The CuatrMan. I direct you to answer, then. What is your answer 
to that? 

Mr. Denny. I say it is impossible for me to answer on account of 
the opinion of our legal counsel and on account of the action of the 
Board. 

The CHAtrMAN. Let the record state that the gentleman who is the 
witness refuses to answer the question on the grounds of privilege, 
and on the ground of the resolution that he mentioned of the Board. 

Mr. Keatrne. That is the chairman’s interpretation. 

The Cuarrman. That is right. 

Mr. Quictey. Mr. Denny, in your refusal to answer the question 
that I have put to you, I think you made reference to the advice of 
counsel. Is that the memorandum opinion of March 20? 

Mr. Denny. Yes; it is. 

Mr. Quieter. Now, I think you also made reference to a resolution 
adopted by the Board 2 days ago? 

Mr. Denny. Yes, sir. 

Mr. Quietey. Is a copy of that resolution available? 

Mr. Denny. I think you have it. 

The Coarrman. No; we have not. 

Mr. Quieter. That has not come to my attention. 

The CHarrMANn. We have not received that. 

- Denny. The Chairman’s letter sets forth the action of the 
Board. 

Mr. Quietry. Then you are basing your refusal to answer the ques- 
tion I put to you on the basis of the Chairman’s letter of March 21 
and the attached memorandum of March 20, signed by counsel for 
the Board ? 

Mr. Denny. That is right. 

It is an impossibility for me to answer, in view of the opinion of 
the General Counsel and the Board. 

Mr. Quictey. But those two things taken together are the basis for 
your refusal ? 

Mr. Denny. The vote of the Board has directed me not to answer. 

Mr. Quieter. Now, Mr. Denny, did you state at the meeting of 
the Board on April 23, 1953, that Mr. Tipton’s position concerning 
this general fare investigation was that no one in the industry ob- 
jected to a study of fares, but that the industry had strenuous objec- 
tions to an investigation which made the carriers adversaries in the 
investigation itself ? 

Mr. Denny. It is impossible for me to testify as to conversations 
taking place at the meeting of the Board. 

Mr. Seana Mr. Chairman—— 

_ Mr. Denny. But I did file a statement with the Board—I read it 
into the record—of what I said. 

Mr. Quieter. Now, are you going to answer the question I just put 
to you, or no? 
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Mr. Denny. If it has relation to the meeting of April 23—— 

The Cuarrman. Read the question, Mr. Stenographer. 

(Question read.) 

The CHarmman. What is your answer to that? 

Mr. Denny. My answer is that I cannot answer that question on 
account of 

The Cuarrman. I again respectfully—— 

Mr. Denny (continuing). On account of advice of counsel and the 
action of the Board. 

The Cuarrman. I again must respectfully direct you to answer. 

Is your answer the same? 

Mr. Denny. Yes. 

Mr. Keatina. This is a different direction. This is a respectful 
direction. 

Mr. Denny. Yes, I noticed that. 

Mr. Quiciey. But we get the same result. 

The Cuarrman. We get the same respectful result. 

Mr. Scorr. I would like to point out that I do not know whether 
this is going to be cited to the Congress or not, but I have every confi- 
dence that if it is cited to the Congress, Commissioner Denny’s vote 
of confidence will exceed that of the vote of confidence for Mr. 
Kefauver in Minnesota. 

The Cuarrman. I do not know whether the gentleman is a reader 
of tea leaves or has become a Cassandra, but in any event—— 

Mr. Scorr. If betting were not illegal, I would take the chairman 


on. 
The CHarrman. I direct you to answer, Commissioner. 


Mr. Denny. I understood that; yes, sir. 

Mr. Keating. A direction in which several members do not share. 

The CHatrman. And what is your answer to the direction to 
answer ? 

Mr. Denny. My answer is the same. It is impossible for me to 
answer on account of the action of the Board directing me not to 
indicate what happened at the meetings of the Board. 

Mr. Quicirey. Now, at the meeting of April 23, 1953, did you state 
to the Board that the airlines were opposed to a formal fare investi- 
gation as being unnecessary and burdensome, but that they would not 
object to a staff study ? 

Mr. Denny. I again make the same answer. 

The CuarrMan. I again direct you to answer. 

Mr. Denny. I decline respectfully—most. 

The Cuarrman. What was that answer? It is with respect to all 
witnesses, including the members of the CAB. 

Mr. Quieter. At the meeting of April 23, 1953, did you state to 
the Board members an explanation of your reason for changing your 
vote was that you had learned the airlines’ position during your con- 
ference with Mr. Tipton? 

Mr. Denny. I again refer to the same answer. 

The Cuarman. I again direct you to answer—I say, I again direct 
you to answer. 

Mr. Denny. I understand that. 

Ths CuatrMan. Is your reply the same as to the previous direc- 
tions ? 
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Mr. Denny. The same, yes sir. 
ake your head. Will you please say “no” 


The CuarrmMan. You s 
or “ves.” 

Mr, Denny. I said, yes, sir. 

The CuarrmMan. Excuse me. 

Mr. Quieter. Now, Mr. Denny, at the meeting on April 23, 1953, 
did you state to the Board that there should not be an adversary pro- 
ceeding, such as had been conducted during the past year? 

Mr. Denny. Mr. Quigley, the statement I made is on record, and 
I cannot answer that question for the same reason. 

The Cuarrman. I direct you to answer again. 

Mr. Denny. I understand that; yes, sir. 

Mr. Quieter. At the meeting on April the 23, 1953, did you then 
announce to the Board members that you were changing your vote to 
dismiss the investigation, and that you recommended instead a study 
to be made by the staff ? 

Mr. Denny. That is in the statement that I made, at the last meet- 
ing before this motion of the Board was made, refusing to let me fur- 
ther testify at the meeting. 

Mr. Quieter. In other words, the answer to this question is “yes.” 

Mr. Denny. The answer is in my statement. 

Mr. Quiatey. Well, are you answering the question now or not? 

Mr. Denny. No; I am not. 

Mr. Quieter. On what grounds? 

Mr. Denny. On the same grounds. 

The Cuarrman. The Chair 

Mr, Quictey. Mr. Chairman—you did not make any such claim 
when you answered the question or submitted your statement on the 
14th, did you? 

Mr. Denny. The Board had not taken action. We had not been 
warned of this question coming up and we had no advise of our legal 
counsel at that time. 

Mr. Quieter. So you did not claim any privilege at that time? 

Mr. Denny. That was the reason. 

Mr. Quiciey. But you are claiming it now? 

Mr. Denny. I am. 

The Cuatrman. I direct you to answer. 

Mr. Denny. I understand that. 

R= - scrmeamaee And your answer is the same to that direction, is 
that it? 

Mr. Denny. The same. 

The Cusarrman. You rely on your privilege? 

Mr. Keating. The direction is not joined in by three, I believe, of 
the members now sitting on this committee. 

The Cuarrman, I take it 

Mr. Scorr. That is correct. 

Mr. McCutxocu. Yes. 

The CHarrman. I take it the three members of the majority take 
an opposite position and demand that the witness answer for that 
reason. 

Although Mr. Rogers is absent, I have his proxy right here. 

Mr. Keartrne. I question whether you can direct the witness by 
proxy of someone sitting somewhere else. 
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The CuarrMan. This is a regular proceeding. We have the rule of 
the committee that his proxy can be used. 
Mr. Keatrna. Do you call this a regular proceeding ? 
i it irregular, that is your privi- 


The CuarrMan. If you wish to cal 
lege. I call it a regular proceeding. 

Go ahead. 

Mr. Quiertry. At the meeting on April 23, 1953, did you, to the 
members of the Board, praise Mr. Tipton as a man and as an aviation 
authority ? 

Mr. Denny. I come now—lI must decline to answer for the same 
reason because I have been—of the action of the Board—I stated the 
reason. 

Mr. Quictey. Mr. Chairman—but you have answered that question 
previously, have you not? 

Mr. Denny. I think it is on the record; yes, sir. 

The Cuatrman. I direct you now to answer the question propounded 
to you. 

Mr. Denny. It is impossible for me to answer it for the same 
reason. 

Mr. Quietry. Mr. Denny, at the meeting of the Board on April 23, 
1953, is it correct that Members Lee and Adams stated that a study 
by the staff was no substitute for an investigation which was a formal 
legal proceeding ? 

Mr. Denny. Well, I have the same answer to that except their dis- 
sent is on record, which the committee has, 

The CHarrman. What is your answer now to the specific question? 

Mr. Denny. I cannot answer it. 

The CuarrMan. I direct you to answer it, sir. 

You have the same reply to make? 

Mr. Denny. I understand that. 

The Cuarrman. As before? The stenographer does not get the 
shake of your head. 

Mr. Denny. I said, “Yes, sir.” I think he heard me. 

Mr. Quietry. Mr. Denny, at the meeting of the Board on April 23, 
1953, is it or is it not correct that you insisted that a staff study would 
be adequate and that, therefore, you were reversing your previous 
position on the general fare investigation case ? 

Mr. Denny. It is impossible again for me to answer that question. 

The CHatrman. I again direct you to answer. 

Mr. Denny. Yes, sir; I understand. 

The Cuarrman. And your reply is the same? 

Mr. Denny. The same. 

The Carman. As to the previous question ? 

Mr. Denny. Yes. 

The Cuarrman. You might step down from the stand. 

Commisioner Adams. 

Mr. Apams. Yes, sir. 


TESTIMONY OF JOSEPH P. ADAMS, COMMISSIONER, CIVIL 
AERONAUTICS BOARD—Resumed 


The Cuarrman. I think you have been sworn on a previous occasion, 
have you not? 
Mr. Apams. Yes, sir. 
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Mr. Quieter. The question that was last addressed to you at the 
meeting of the committee on March 14, was this: 

Did Comenisloner Denny at the meeting of the Board on April 23, 
1953, say that he had changed his vote on the general passenger fare 
investigation as a result of his conversation with Mr. Tipton? 

Will you answer that question at this point in the record ? 

Mr. Apams. Congressman, you have before you a letter of trans- 
mittal and a document prepared by the Civil Aeronautics Board. 
This document was prepared on the recess of the last hearing, that 
involved the Board. 

You will recall at that time I had refused to answer that line of 
questioning. And since that date the Board has made a study, that is, 
the General Counsel’s Office has made a study; the Board members 
have met; and as you have been advised in the letter of Chairman 
Rizley, the Board has directed me not to answer that question, and I 
stand on the directions of the Board. 

Mr. Quieter. Did you participate in that recent meeting of the 
Board, Mr. Adams ? 

Mr. Apams. I was physically present but did not participate by 
either voting or participating in the motions made or seconded. 

Mr. Keatine. You did not have a proxy there for anyone? 

Mr. Apams. No, sir. 

The CuHamman. We like humor but we do not like it when it is 
misplaced. 

Commissioner Adams, did you by your silence mean to object to the 
ruling of the Board ¢ 

Mr. Apams. My silence or any lack of silence is of no import, Mr. 
Chairman, under my present instructions. I have been directed by 
the Board not to answer the question that has heen asked me. 

The CHareman. Do you raise the same question, therefore, of 
privilege ? 

Mr. Apams. Well, I do not need to raise that question under the 
present state of the proceeding for the reason that I have stated, 
that my colleagues have directed that I not answer the question, and 
they in arriving at that decision have advised the committee that they 
believe that it 1s legally impossible for a member of the Board who 
participated in the deliberations to answer such a question. 

The Cuatrman. Do you so believe? 

Mr. Apams. Well, Mr. Chairman, without the advice of counsel on 
my previous appearance before your committee I was relying, I 
guess, only on my experience as a general practitioner. I refused to 
answer the questions, and now, however, I am represented, you might 
say, by the General Counsel and my colleagues in this matter. 

The Cuarrman. I asked you—I do not believe your answer is re- 
sponsive—do you rely on the question of privilege at this point? 

Mr. Apams. At this point, I am relying on the directions that I have 
received from the members of the Board that I not testify in this 
regard, 

_The Cuamman. The Chair then directs you to answer, Commis- 
sloner Adams. 

Mr. Apams. Well, as a duly instructed member of the Board, Mr. 
Chairman, I wish to stand on my instructions. 

The Cuarrman. Then you refuse to answer? 
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Mr. Apams. I find it impossible to answer under my instructions, 
The Cuarrman. That is not responsive. Do you decline to answer! 
Mr. Apams. Yes, Mr. Chairman. 

The CuarrMan. Proceed. 

Mr. QuicLey. Commissioner Adams, at the meeting of the Board on 
April 23, 1953, did Commissioner Denny state that during his service 
as a Congressman and more specifically, during his service on the 
House Interstate and Foreign Commerce Committee, that he had 
come to know Stuart Tipton who was then the general counsel for 
the Air Transportation Association ? 

Mr. Apams. To whom is that addressed ? 

Mr. Quieter. To you. 

Mr. Apams. Well, I rely on my instructions not to answer questions 
because of the legal impossibility of discussing Board deliberations, 
that being the position of the Board. 

The Cuarrman. Then I take it that you decline to answer? 

Mr. Apams. Yes, Mr. Chairman. 

The Cuarrman. I direct you to answer, sir. 

Mr. Apams. The answer must be the same, Mr. Chairman, under 
my instructions. 

Mr. Quieter. Commissioner Adams, at the meeting on April 23, 
1953, did Commissioner Denny state that during that period of time 
that he, Mr. Denny, had been a member of the House Interstate and 
Foreign Commerce Committee, he had both observed and worked 
with Mr. Tipton ? 

Mr. Apams. I decline to answer that question if it refers to any 
specific conversation of the 23d in the Board meeting by reason of my 
present instructions. 


The Cuarrman. I direct you to answer, sir. 

Mr. Keatine. You understand, Commissioner Adams—— 

The Cuarrman. Let me finish. I direct you to answer. What is 
your ay to that ? 


Mr. Kratina. Before you answer, I would like to say this, Mr. Com- 
missioner Adams, that both as to this question and answer, and as to 
the others that have been put, and as to others that may subsequently 
be put along this line, asking you to disclose what you talked about 
before you wrote the opinion on the 28d of April, in violation of the 
orders of the Board, I do not join in that direction and I assume that 
Messrs. McCulloch and Scott also do not join. 

Mr. Scortr. That is correct. 

Mr. McCutxocu. That is correct. 

The Cuatrman. I direct you. 

Mr. Apams. Mr. Chairman, may I state that I am in complete 
sympathy with the committee’s investigation insofar as it goes to the 
appropriateness of the general fare investigation by the Civil Aero- 
nautics Board. And I’d like to state further at this time, Mr. Chair- 
man, that I am not only willing but prepared to report to this com- 
mittee a detailed chronology of the year preceding the Board vote to 
have the investigation, the year preceding the period of the investiga- 
tion, and the time following the investigation. 

I am prepared to give to the committee and call to the committee’s 
attention the orders of the Board, the affirmed actions of the Board, 
and am prepared and willing in every way that is possible for me 
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to aid this committee in a study of the situation involving the general 
fare investigation. 

The CHatRMAN. Well, now, we would be very glad to receive that. 
And when can we expect to receive that chronology ? 

Mr. Apams. I am at your service, Mr. Chairman. 

The Cuarrman. Then I would suggest that you get to work to 
prepare that immediately so we will receive it in the record. 

Mr. Keatrne. I do not know whether that is misplaced or correctly 
placed humor, Mr. Commissioner Adams. 

Mr. Scorr. I would like to ask—— 

The CuarrmMan. We have a question here. 

I direct you to answer the question, Mr. Adams. 

Mr. Apams. I decline to answer the question, Mr. Chairman, under 
my instructions from the Board. 

The CuarrMan. Well, now, when will you be prepared to submit 
the data that you just mentioned ? 

Mr. Apams. I am prepared now to relate—— 

The Cuarmman. Will you 

Mr. Apams. You mean—it is my knowledge, it is my job. I mean, 
I am—— 

The Cuatrman. I suggest that Mr. Quigley go ahead. 

Mr. Scorr. May I ask one question? I would like to ask Commis- 
sioner Adams just how much work the CAB is getting done. How 
are you members getting any work done in relation to the duties of 
the CAB, during these weeks that we are conducting this investigation 
up here? What percentage of your time are you able to give to your 
job, in other words? 

Mr. Apams. Congressman, we have a staff of approximately 550 
people, and are one of the smallest Federal agencies, but I feel quite 
confident that all of our staff not here today, of which there are maybe 
8 or 10, are diligently working at their assigned posts; yes, sir. 

Mr. Scorr. But as to the members of the Board, all of the time that 
you spend up here is taken away from time that you might otherwise 
be deliberating on CAB matters; is that not true? 

Mr. Apams. Well, I suppose physically it is true that we can’t be 
in two places at once, but there is only so much to do, and if we are 
not doing it at this time we will probably do it at some other time. 
[ Laughter. ] 

Mr. Scorr. This investigation is not in any way impeding the opera- 
tion of the CAB; is that your view? 

Mr. Apvams. I don’t feel that it is impeding any proposals or projects 
that I know of; no, sir. 

Mr. Scorr. Now, Commissioner Denny, may I ask you the same 
question? Is the amount of time which is required for your appear- 
ance here, in the preparation for it, and the testimony in any way 
interferring with the performance of your duties as a member of 
the CAB or the time which you would normally give to it? 

Mr. Denny. I agree with Colonel Adams that we can do these things 
at a later date, but, of course, that means pushing something else back 
and delaying proceedings further. 

And I will also state that the preparation of these meetings such 
as reading the testimony, and the preparation of the legal opinion of 
the staff took the time of a great many people. And it has in that 
sense impeded the action of th Board. 
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I don’t think it is a serious thing. I don’t think the Board is going 
to fall apart because of these hearings. 

The CHatrMaAN. Because if you would answer there would be no need 
to have all of that time taken up by 

Mr. Denny. Beg your pardon ¢ 

The Cuairman. If you had answered the question there would be no 
need to have the time taken up by counsel. 

Mr. Scorr. They may answer all over the world and everything will 
be easy. 

The CuHatrMaNn. Go ahead. 

Mr. Quictey. Mr. Adams, at any time, other than at the meeting of 
April 23, 1953, did Commissioner Denny state to you as a Member of 
the House and, particularly, as a member of the Interstate and For- 
eign Commerce Committee, he had gotten to know and had observed 
Mr. Tipton and as a result of that knowledge and observation he held 
Mr. Tipton in high regard both as an individual and as an authority 
on the airline industry ¢ 

Mr. Apams. Well, Congressman, Colonel Denny has testified today 
that to his best recollection that he did individually tell other members 
of his confidence in Mr. Tipton. I believe that has been his testimony 
this morning. 

Mr. Quieter. Did he tell you at the Board meeting? 

Mr. Apams. Well, that was not the original question. And to the 
last question—— 

Mr. Quieter. That is the present question. 

Mr. Apams. Yes, sir. I must decline to answer the present ques- 
tion under my instructions. 

The Cuarrman. I direct you to answer, and you have the same reply 
to that, I suppose? 

Mr. Apams. Yes, Chairman Celler, a legal impossibility under my 
present instructions. 

Mr. Quietry. Did he tell you at any other time other than at the 
Board meeting ? 

Mr. Apams. Colonel Denny has told me of his confidence in the 
integrity of Mr. Tipton; yes, sir. 

Mr. Quieter. Did he tell you that in 1953? 

Mr. Apams. Well, I don’t know when he told me. I think that the 
colonel would know best. He came from Congress in 1953, and he 
would know best when he may have made the statements that he 
testified to this morning. 

ar: Quictey. Do you recall him ever making those statements to 
you? 

Mr. Apams. Yes, sir. 

_Mr. Quictey. Do you recall when he made them to you the first 
time ? 

Mr. Apams. No, sir. 

Mr. Quieter. Do you recall when he made them to you the last time? 

Mr. Apams. Well, the last time was this morning, I believe. 
[Laughter.] Insofar as we are all participating in this, yes, sir. 

Mr. Quieter. Did he make that statement to you any time prior to 
April 23, 1953? 

Mr. Apams. He may have. He may have. We obviously had con- 
versations to get acquainted at the Board, and as he has stated today, 
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he did not relate when he said these things, but it may have been prior 
to that meeting. 

Mr. Quieter. Mr. Adams, did Mr. Denny tell you privately that 
he had changed his vote on the general passenger fare investigation 
as a result of his conversation with Mr. Tipton? 

Mr. Apams. I do not believe I had any private conversations with 
him at this time in regard to what his motivations were. 

Mr. Quietry. Mr. Adams, did Commissioner Denny at the nesting 
of April 23, 1953, say he had called Mr. — on the phone and ha 
asked Mr. Tipton to confer with him on the question of the contin- 
uation of the general fare investigation ? 

Mr. Apams. I decline to answer by reason of my present instruc- 
tions from the Board. 

The CuarrMan. I direct you to answer. 

Mr. Apams. Yes, Chairman Celler, and I continue to decline on the 
basis of my instructions. 

Mr. Quictey. Did Commissioner Denny at the meeting on April 23, 
1953, state Mr. Tipton had come to Commissioner Denny’s office pur- 
suant to that telephone request and spent an hour in discussion with 
Mr. Tipton on the continuation of the general fare investigation ? 

Mr. Apams. I decline to answer the question on the basis of my 
present instructions from the Board. 

The CuarmmMan. I[ again direct the answer. 

Mr. Apams. I continue to decline, Mr. Chairman, for those reasons. 

Mr. Quietey. At the meeting on April 23, 1953, did Commissioner 
Denny state that Mr. Tipton’s position was that no one in the industry 
objected to a general study of fares but the industry had strenuous 
objections to an investigation which made the carriers adversaries in 
the investigation itself ? 

Mr. Apams. I decline to answer the question for the reason of my 
instructions from the Board, Mr. Chairman. 

The Cuamman. I direct you again to answer. 

Mr. Apams. I continue to decline, Mr. Chairman. 

Mr. Quieter. At the meeting on April 23, 1953, did Commissioner 
Denny state that he concurred in Mr. Tipton’s views that it should not 
be an erversary proceeding such as had been conducted during the 
past year ¢ 

Mr. Apams. Well, I decline to answer the question insofar as it 
relates to any personal conviction of Colonel Denny, but I respectfully 
call to the attention of the committee that the order that was issued 
by the Board did proclaim that the investigation on the basis of an 
investigatory formal proceeding would be dismissed and that the Board 
would proceed on the basis of a study, and the vote on that is a matter 
of public record. 

r, Quieter. Mr. Adams, at the meeting on April 23, 1953, did 
Commissioner Denny announce that he was changing his vote to join 
with Chairman Ryan and Member Gurney, to dismiss the general fare 
investigation ? 

_ Mr. Apams. Yes, he did state his vote at that time, as he has testi- 
fied here. 

Mr. Quiciey. He did announce that he was changing his vote? 

Mr. Apams. Yes, Mr. Congressman, he did. He Yan testified here 
that he originally voted with Senator Lee and myself, and at the 
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meeting on the 23d, which was held in the afternoon, why he an- 
nounced that he had changed his vote. I think that that does not—— 

Mr. Keatrnc. That is a matter of record ¢ 

Mr. Apams. That is a matter of record ; yes, sir. 

Mr. Quieter. Now, Mr. Adams, you say that the announcement that 
he had aaa his vote, on the part of Mr. Denny, was made on the 
afternoon of April 23% 

Mr. Apams. As I recall the meeting, it was in the afternoon, yes, 
sir. I believe—I thought we had an oral argument in the morning, 
But that is a matter that is easily ascertainable. 

Mr. Quictey. You have no recollection that the meeting occurred 
on the morning of April 23 at 10 o’clock ¢ 

Mr. Apams. Well, I was under the impression we had an afternoon 
meeting. 

Excuse me a minute. 

Mr. Scorr. While you are looking that up, Commissioner, would 
you also look up to see whether or not—who was present at the oral 
argument. Were you continuously in session or not? 

Mr. Apams. Yes, we find ourselves I believe in the position here 
where it could be in the shadows, but I am not being cute about that. 
I will read the calendar—a copy of the calendar for that day. The 
calendar for— 


Thursday, April 23, 10 a. m. Oral argument, Shulman, Inc., Docket 5503. 
Immediately following oral argument, or at 2:30 p. m., calendar meeting. 
I can’t go beyond that. 
We may have met immediately after the oral argument. 
It is my impression that this discussion lasted most of the afternoon 


of April 23. 

Mr. Quicitry. Now, Commissioner Adams, after Commissioner 
Denny stated that he was changing his vote, did you make any 
statement ? 

Mr. Apams. Well, I don’t believe my instructions cover what I did. 
They cover what I may have said. But, yes, I made a statement. 

Mr. Quieter. If I were to ask you what that statement was, what 
would your answer be? 

Mr. Apams. I would state that to the best of my ability my remarks 
on this subject and my convictions are detailed in my dissent which 
you will recall, Congressman, was mentioned at the time in the min- 
utes of the meeting we provided to you. 

I mean, the fact that there would be dissents was made a matter of 
the material already before your committee. 

Mr. Quiatey. Did you state at the meeting on the 23d that you were 
going to dissent? 

Mr. Apams. That is the statement, I believe, a summary of the min- 
utes that is before your committee and has been provided by the Board, 

Mr. Quietry. Did any other member of the Board make a statement 
at that time? 

Mr. Apams. I believe the material provided to you, the summary of 
the minutes, states that Senator Lee and I prepared dissents. 

Mr. Scorr. Would you yield a minute on that question of the time? 

won you met at 10 in the morning, were you all present at that 
time? 
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Mr. Apvams. To the best of my knowledge. That also would be a 
matter easily ascertainable. 

Mr. Scorr. Commissioner Denny has stated that you met at 10 
in the morning, and the record would seem to bear that out. If you 
were meeting in the morning and in the afternoon, it does not appear 
to me how there could be any conversation with Mr. Tipton preceding 
your discussion of this matter. That is what I am getting at, on that 


ay. 

Mr. Apams. Of course, nothing I have testified to bears any relation 
to when Colonel Denny may have had his conversation with Mr. 
Tipton. 

Mr. Denny. May I follow that up? 

Mr. Scorr. Yes, if you would. 

Mr. Denny. I find that my statement which I filed with the com- 
mittee, says the Board convened at 12:45 a.m. Of course, the reason 
for that was that we had an oral argument in the morning at 10 o’clock. 
and so—— 

Mr. Kratine. You mean p. m.? 

Mr. Denny. It should be p. m.—it says, “a. m.”—because we do not 
meet in the middle of the ehh 

The fact was that we had an oral argument and they invariably 
start as far as my recollection is concerned at 10 o’clock. I don’t re- 
member the time now. 

So that the Board did meet in the technical sense at 10 o’clock that 
morning. 

The Cuarrman. That will be all, Commissioner Adams. 

We have two more witnesses for this morning, one Mr. Jack Ander- 
son and former Commissioner Lee. 

Mr. Anderson, will you step forward ? 

Will one of you distinguished gentlemen let Mr. Anderson sit down ? 

Will you raise your right hand, Mr. Anderson ? 

You solemnly swear to tell the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Anverson. I do. 


TESTIMONY OF JACK ANDERSON, BETHESDA, MD. 


Mr. Materz. What is your occupation ? 

Mr. Anperson. I am associated with the Washington Merry-Go- 
Round, a column written by Drew Pearson. 

Mr. Materz. How long have you been so associated ? 

Mr. Anperson. Nine years. 

Mr. Maerz. Did there come a time, Mr. Anderson, in April or May 
of 1953, when you had a telephone conversation with Commissioner 
Denny concerning the general fare investigation ? 

Mr. Anverson. That is true. 

Mr. Materz. Will you tell this committee when this conversation 
occurred, and exactly what transpired, to the best of your recollection. 

Mr. Anperson. To the best of my recollection, the conversation took 
place about the middle of May 1953. 

I had learned about Mr. Denny’s change of vote, which resulted in 
the cancellation of this investigation, and I called him. I had also 
learned that he had changed his vote or had been so advised that he 
had changed his vote because of the influence of Mr. Tipton. 
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I considered that—I considered it rather serious that a CAB member 
would be so influenced by an airline lobbyist who had obviously a 
great deal at stake. 

I thought, therefore, the only thing fair to do would be to call Mr, 
Denny. I did call Mr. Denny. I reached him on the telephone to 
the best of my recollection at this offices in the CAB. 

I asked him whether it was true that he had changed his vote. And 
he advised me that he had. I asked him why he had changed his vote. 
He reported that he had changed his mind. 

I asked him whether he had talked to Mr. Tipton about it. He 
advised me that he had, that he had discussed it with Mr. Tipton. 

I pointed out to him that I had talked on the telephone to Mr, Tip- 
ton and had found him to be a persuasive man, and asked whether 
Mr. Tipton had influenced his decision. 

He replied that he had a great admiration for Mr. Tipton’s judg- 
ment. L asked him whether he had changed his vote as a result of 
his talk with Mr. Tipton. He replied that Mr. Tipton had presented 
to him certain facts and arguments which had led him to change his 
mind, 

I later wrote that story and quoted Mr. Denny correctly in the col- 
umn. And at no time did he call to protest that the quotations were 
incorrect ; at no time did Mr. Tipton call to complain about the quo- 
tation. 

The CHarrman. Any questions. 

Mr. Keattne. Mr. Anderson, you do not think it is significant that 
he did not call to deny the accuracy of what you had written ? 

Mr. Anperson. Yes; I considered it very significant. If I had 
misquoted him I certainly think he would have called and protested. 

Mr. Kratine. You mean as to the actual quotations? 

Mr. Anperson. Yes; and as to the nature of the story. 

The Cuarrman. Is this the statement that you presented in the 
column that you refer to? 

(Statement handed to witness.) 

Mr. Anperson. This is the story that I wrote. I believe it is in full 
here, though it may not be. 

The Cuatrman. That will be accepted in the record. 

(The statement is as follows:) 


{From Washington Merry-Go-Round, by Drew Pearson, Washington Post, Saturday, 
May 23, 1953] 


AIRLINES BitocKk CAB Prose IN FARES 


One of the most amazing feats of lobbying in Washington took place a few 
days ago when a fast-talking lobbyist got the Civil Aeronautics Board to reverse 
itself and abandon an investigation into passenger fares. 

This is the fourth time in the CAB's history that it has started to probe pas- 
senger rates, but each time, the big airlines have managed to block the investi- 
gation before anything happened. Yet the CAB is required by law to regulate 
airline fares and protect the public from overcharging. 

The latest investigation was launched last year to decide the following ques- 
tions: (1) Should the airlines be permited to charge fares based on capital 
investment rather than actual operating costs; (2) was the new dollar-per-ticket 
increase fair to passengers taking short flights; and (3) should the airlines set 
aside profits in good years to offset losses in bad years, rather than depend on the 
Government to bail them out? 

The airlines put up such resistence to the investigation, however, that the 
CAB agreed to reconsider it last month on the grounds that a new Republican 
member had been appointed. The vote was taken behind closed doors on April 10. 
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However, the new appointee Harmar Denny, voted with Commissioners Josh 
Lee and Joe Adams to continue the probe. As usual, Commissioners Oswald 
Ryan and Chan Gurney voted with the airlines. 

Then the Air Transport Association's persuasive lobbyist, Stuart Tipton, got 
busy. He called on the new Commissiner and turned on the charm. By April 
27 the impressed Denny switched his vote, again behind closed doors. The formal 
notice that the investigation was off wasn’t announced until May 14. 

Denny admitted to this column that it was Tipton who had changed his mind. 

“T have great admiration for Tipton’s judgment,” Denny declared. 

He argued that the CAB could achieve the same results at less cost through 
a study rather than an investigation. He admitted, however, that the staff 
could not cross-examine the airline representatives and could not recommend 
any action in a routine study. 


The CuHarrman. You may step down, Mr. Anderson. 
(Witness excused.) ; 
The Cuamrman. Former Commissioner Lee, will you step forward, 


lease. 
: Mr. Lee, will you raise your right hand, please. 
You solemnly swear to tell the truth, the whole truth, and nothing 
but the truth, so help you God ? 
Mr. Lez. I do. 


TESTIMONY OF JOSH LEE, WASHINGTON, D. C. 


Mr. Quietey. Give your name and your address to the stenog- 
rapher. 

Mr. Ler. My name is Josh Lee. 

Mr. Quieter. Were you a member of the CAB on April 23, 1953? 

Mr. Lee. Yes, sir. 

Mr. Quictey. Did you attend any meeting of the Board on that 


date? 

Mr. Ler. Yes, sir. 

Mr. Quictey. At that meeting of the Board did Commissioner 
Denny make a statement announcing that he was changing his vote on 
the general fare investigation ? 

Mr. Ler. Mr. Chairman, respectfully, may I make a request before 
I answer that ? 

The discussions in the Board have for over 12 years, to my knowl- 
edge, been considered privileged, and I do not wish to testify with 
respect to discussions within the Board. I do not know if I am 
covered by the action of the Board since it was taken after my mem- 
bership expired, but I respectfully will decline to testify on that 
unless the committee directs me, and I beg you not to. 

The Cuatrman. Well, you put the chairman in a very difficult posi- 
tion. I have the greatest respect for you, Commissioner Lee, and I 
have always had that respect for you. 

As between any embarrassment that would be created for you or any 
indelicacy that may be involved in this situation, I believe that the 
public interest is paramount, and I must ask you to answer and direct 
you to answer. 

Mr. Keatine. You understand, Commissioner Lee, that is the di- 
rection in which I do not join. I respect the position of the CAB and 
every other quasi-judicial body in our Government, under any admin- 
istration at any time, who have uniformly declined to say what went 
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on in a discussion among themselves, before they rendered a judicial 
or quasi-judicial determination. 

It is fantastic to ask members of such a body to come in here and 
talk about the conversation among themselves prior to the time when 
they render their opinion. 

his Committee on the Judiciary, particularly, should not be the 
one to insist upon such a question. And I can tell you with com- 
plete assurance that the Committee on the Judiciary as it is consti- 
tuted in this Congress would never pass a resolution to force anyone 
to answer such a question at any time, nor would the Congress force 
the answer to a question among members of a quasi-judicial body 
as to what went on in those meetings. 

I want to disassociate myself completely from any such sinster in- 
quiry at this, or direction of that kind. 

Mr. McCuttocn. Mr. Chairman, I would like the record to show 
that I do not join in the request or the demand that Senator Lee 
answer the question which has been directed to him. 

Mr. Scort. I concur in the statments made by Mr. Keating and Mr. 
McCulloch. 

The CHarrman. Well, of course, Mr. Lee, Commissioner Denny 
gave considerable of the statement that were made before that Board 
meeting last week. Records show that. We are asking your version 
now. Otherwise, we only get a one-sided view of what Taipedian at 
this meeting, it has been suggested. 

Now, I show you, Mr. Lee, a statement which has your signature 
on it and ask you whether that is your statement ? 

Mr. Ler. Mr. Chairman, then do not direct me to answer the 
questions? 

The Cuarrman. Yes, sir; I do it reluctantly, but I must ask you 
to answer the questions. 

Mr. Quictey. Would you repeat the question ? 

(Question read.) 

Mr. Lee. In spite of the statements of members of the committee, 
which statements I appreciate, and still insisting I prefer not to testi- 
fy with respect to discussions I had considered privileged, and not 
knowing whether I am under the umbrella of the Board’s recent de- 
cision, I shall answer the question. Yes. 

Mr. Quictey. Now at that meeting, Senator Lee, what did Com- 
missioner Denny say ? 

Mr. Ler. Well, Colonel Denny had voted for the general fare in- 
vestigation on a previous occasion, and on that day he announced 
that he was reversing his decision, and the gist of what he said was 
to give his reasons. 

Mr. Scorr. Could I object as a lawyer now to the witness referring 
to the “gist” of what he said. I think we are entitled to know, if 
the witness insists on testifying, what was said, and we ought to have 
the words rather than the gist. Otherwise, we are indulging in the 
merest hearsay and making a mockery of the name of the Committee 
on the Judiciary. 

The CuatrmMan. I deny the word “mockery” in—— 

Mr. Scorr. I say it respectfully. 

The Cuatrman. There have been a lot of explosive epithets made 
here this morning and I have suffered them. 

Mr. Scorr. No criticism. 
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The CuatrMan. I am sure you did not imply any. I would say to 
you, Senator, that it might be well if you just give verbatim the col- 
loquy that was had, if you can, so far as your recollection will permit. 

Mr. Leg. I could not quote Colonel Denny. I would not undertake 
to after 3 years, to quote his statements. 

He did announce that he was reversing his vote. 

When one reverses a vote he vane gives some reason for it, and 
he gave those reasons that day. But I cannot quote his language. _ 

Mr. Quieter. All right, Senator Lee, did he give as one of his 
reasons that he had had a conference that day with Mr. Tipton con- 
cerning the general fare investigation ? ; 

Mr. Leer. Te did say he had had a conference with Mr. Tipton. I 
cannot recall whether he said it was that day or not. ; 

Mr. Quictey. But he did say that he had had a conference with 
Mr. Tipton ? 

Mr. Ler. Yes. 

Mr.Quietey. Did he say that that conference concerned the general 
fare investigation ? 

Mr. Leg. Yes. 

Mr. Quieter. Did he say at that meeting that he had had a very 
high opinion of Mr. Tipton as a man or as an individual, as well as an 
aviation authority ? 

Mr. Leg. Yes. 

Mr. Quie.ry. Did he say at that meeting that as a member of the 
House Interstate and Foreign Commerce Committee, he had gotten 
to know Mr. Tipton? 

Mr. Leg. I don’t remember. 

Mr. Quietey. Did Mr. Denny in his statement to the Board giving 
his reasons for changing his vote, state that the airlines were opposed 
to a formal fare investigation as being unnecessary and burdensome 
but that they had no objection to a staff study ? 

Mr. Scorr. If the witness remembers that. 

Mr. Ler. In effect, he said that. 

Mr. Quieter. Did he state at the time of the Board meeting that 
his conference with Mr. Tipton had apprised him of the airline’s posi- 
tion on the matter of the general fare investigation ? 

Mr. Ler. Please repeat that question. 

Mr. Quieter. All right, read it. 

(Question read.) 

Mr. Ler. I don’t remember. It was common knowledge that the 
were opposed. It was in their petitions, that they were opposed, 
and they set forth their reasons. 

Mr. Quieter. Well, in the Board meeting of the 23d, did Mr. Denny 
state, after he had indicated that he had had a conference with Mr. 
Tipton concerning the general fare investigation, that as a result 
of that conference, or at that conference, he had been apprised or 
advised of the airline’s position on the matter of the general fare in- 
vestigation ? 

Mr. Lez. To the best of my memory, but I could not quote any 
of his language. ’ 

Mr. Quieter. To the best of your memory he did say that? 

Mr. Lez. He did; yes. 
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Mr. Quieter. All right; at this same meeting, did Mr. Denny state 
that he was reversing his — and was now voting against the 
continuation of the general fare investigation ? 

Mr. Ler. Yes. 

Mr. Quictey. Did he further state that he was recommending a staff 
investigation instead ? 

Mr. Ler. Yes, sir. 

Mr. Quictey. Did he indicate that the airlines had no objection to 
a staff investigation ? 

Mr. Leg. Yes, sir. 

Mr. Quictey. But that they did have objection to a general fare 
investigation in which they were an adversary party ? 

Mr. on Yes. 

Mr. Quietey. Now, after Mr. Denny made his statement, did you 
make any statement ? 

Mr. Lez. Yes, sir. 

Mr. Quieter. Do you recall what statement you made? 

Mr. Ler. I pointed out that I was greatly disappointed and that 
there was a great deal of difference between a staff study and a formal 
investigation, that at the end of a formal investigation the Board 
could take legal action, at the end of a staff study it could not. 

Mr. Quiciey. Did any other members of the Commission make any 
statements at that time? 

Mr. Ler. Colonel Adams did. 

Mr. Quiatey. Do you recall what his statement was? 

Mr. Lee. No; other than the general arguments set forth in his 
dissent. 

Mr. Quictey. Would you read that answer? 

(Answer read.) 

Mr. Quiutey. In other words, he expressed the point of view that 
a staff study was not an adequate substitute for the general fare in- 
vestigation ¢ 

Mr. Lez. Yes, sir. 

Mr. Quictry. Now, after the statement by you and by Commis- 
sioner Adams, did Commissioner Denny then insist that a staff study 
would be adequate and that therefore he was reversing his previous 
position and was not voting against the general fare investigation ? 

Mr. Ler. Yes, sir. 

Mr. Quictey. At this particular meeting was the atmosphere tense, 
congenial, acrimonious, what ? 

Mr. Lee. As 1 remember it, it was rather tense. 

Mr. Quiciey. Was there a rather heated discussion ? 

Mr. Lee. 1 remember that I was very much disturbed myself in 
what I said I was very earnest about. 

Mr. Quictey. Were other members besides yourselves equally dis- 
turbed and equally earnest ? 

Mr. Lee. “Wel , 1 don’t recall there was any explosion, but the 


eemene was very vigorous. 
{r. Quicitry. Senator Lee, is it correct that from April 23, 1953, to 
the day Mr. Denny recommended that a staff study be substituted for 
the general fare investigation, that from that date until the time you 
left the Board, that no staff study was ever made? 

Mr. Ler. That is correct. 

Mr. Quic.ey. That is all. 
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The Cuarmran. Any questions? 

Mr. Lex. No staff study was ever completed. 

Mr. Quieter. Completed. Thank you. 

Mr. Keatrnc. When did you leave the Board, Mr. Lee? 

Mr. Ler. December 31, 1955. 

Mr. Keatrne. Your term ran out? 

Mr. Lee. Yes, sir. 

Mr. Keatrne. And you were not reappointed ? 

Mr Ler. Sir? 

Mr. Keatrnc. You were not reappointed ? 

Mr Ler. I was not reappointed. 

Mr. Keatine. What are you doing now ? 

Mr. Lee. I have lots of time right now. 

Mr. Keatine. That is all. 

Mr. Scorr. Are you practicing law:in Washington ? 

Mr. Lez. I am not yet. 

Mr. Scorr. You are not registered as a lobbyist or anything ? 

Mr. Ler. No. 

Mr. Quieter. This might be a good time to make a formal 
announcement. 

Mr. Scorr. Let me ask you this, Senator: During the time you served 
on the Board were there ever any other instances where members 
changed their votes from one meeting to another ? 

Mr. Ler. Yes, sir. 

Mr. Scorr. Did you ever change your own vote? 

Mr. Lee. Yes, sir. 

Mr. Scorr. Thatisall. Thank you. 

The Cuarmman. No further questions? 

That will be all for this morning. And our next meeting will be 
on Wednesday next week, when we shall hear from the Aircoach 
Transport Association, and then after the recess dates will be fixed 
to hear the Air Transport Association and Mr. Tipton, and a number 
of the Airlines. 

Ten o’clock, next Wednesday, March 28, when we will hear the 
representative of the Aircoach iceanet Association. 

fr. Denny. Mr. Chairman, could I have an opportunity at the 
present time to rebut Mr. Anderson’s testimony ? 

The CuarrMan. Yes, sir. 

Mr. Denny. I would like to if I may. 

The Cuamman. You may have that opportunity now. 

Is Mr. Anderson here? Is Mr. Anderson here? 

(No response. ) 

The Cuarrman. Go ahead. 

Mr. Denny. Mr. Chairman, Mr. Anderson called me on the tele- 
phone, said he was representing Drew Pearson’s column, and he asked 
me questions about this general fare investigation. 

_ Idid not answer them, but I found out that he knew all of the facts 
in this case, every single thing that came up. 

At the end of it he specifically asked me whether I—— 

The Crarrman. Mr. Anderson, will you step forward, please? 

Mr. Denny. He asked me specifically, because I remember it very 
well, because it was my first experience with Drew Pearson—he asked 
me specifically whether Mr. Tipton’s testimony had influenced my 
vote and I said, “No, it did not.” 
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I told him—I assented to the other information which he already 
had, because he told me what they were. . 

That is all. 

The Cuarrman. Did you hear that, Mr. Anderson ? 

Mr. Anpverson. Yes. 

It is my clear recollection that he admitted that Tipton had influ- 
enced his vote. 

Before it was my understanding from what I heard of the testi- 
mony, that he had even denied having discussed this matter with Tip- 
ton. Now I take it he admits, at least, that he discussed the matter 
with Tipton. He is retreating, and maybe before the hearing is over 
he will retreat all the way. 

The CuarrmaNn. Do you want to reply or respond to that, Com- 
missioner Denny ¢ 

Mr. Anpverson. May I also add this is the first time in 3 years that 
he has said anything to indicate that he was dissatisfied with the story. 

Mr. Denny. I have never under any occasion attempted to deny 
a statement made by a columnist, and, Mr. Chairman, I do not know 
whether you have had any experience with them, but I think that is 
the most stupid thing that anybody could possibly do. 

As far as my retreating from my position, that is an opinion given 
by the witness. I think it should be disregarded entirely, because, I 
have not—I have stuck by my story, and I still say that I did not tell 
him that I was influenced by Mr. Tipton, because I was not influenced 
by Mr. Tipton. 

The Cuarirman. All right. 

That will terminate the hearing for this morning. 

We will reassemble next Wednesday at 10 o’clock. 

(Whereupon, at 12:10 o’clock, the committee adjourned, to recon- 
vene at 10 o’clock, Wednesday, March 28, 1956.) 
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(Airlines) 


WEDNESDAY, MARCH 28, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Present: Representatives Celler (chairman), Quigley, Keating, 
and Scott. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel. 

The Coarrman. The meeting will come to order. 

Our first witness this morning is Mr. Warren E. Miller, counsel for 
the Aircoach Transport Association. 

Mr. ee will you state your name, your address and your affilia- 
tion, sir 


TESTIMONY OF WARREN E. MILLER, COUNSEL, AIRCOACH 
TRANSPORT ASSOCIATION, WASHINGTON, D. C. 


Mr. Mixer. My name is Warren E. Miller. I am an attorney, with 
offices at 910 17th Street, N.W., Washington, D. C., and have repre- 
sented members of Aircoach Transport Association and the associa- 
tion for about 5 years. 

Mr. A, J. Rome, who is president of the association, was unable to 
appear here this morning, and has asked me to appear and present 
his views in this matter with reference to the pending legislation. 

The Carman. I notice there has been presented a rather bulky 

statement of many, many pages, and I think we have asked you to make 
a digest of it. 
_ Mr. Mixer. Yes. I have digested it , Mr. Chairman, in 14 points 
in 4 pages. And I would like to present for the record a letter from 
Mr. Rome, president of the association. 

The Cuarrman. I will read it: 


gue association appreciates the opportunity to present its views on H. R. 


that is the bill, I take it, that I offered ? 
Mr. Minter. Yes. 
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The Carman (continuing) : 


and other matters in which your committee is interested. However, I regret 
that an urgent matter of the utmost importance to our association has arisen 
which requires my immediate presence away from Washington and I cannot 
return by Wednesday, the day this association is scheduled to appear before the 
Judiciary Committee. 

I have therefore requested Mr. Warren E. Miller, as counsel for Aircoach 
Transport Association, Inc., to present to your committee certain matters on 
behalf of myself and this association, pertaining to H. R. 9762 and to outline 
the role of the carrier members of this association as instruments of creative 
competition in the airline industry. Mr. Miller, I believe, can supply for the 
record of your hearings this and other information that may be helpful in your 
committee’s consideration of H. R. 9762, and other matters that you may con- 
sider which this association endorses. 

Sincerely yours, 


A. J. Rome, President. 

That will be accepted in the record. 

I think it would be well if we put your statement in the record, 
Mr. Miller. 

Mr. Miter. Yes. 

The CHarrman. You may epitomize it for us. 

Mr. Mitter. Very well. 

(The prepared statement of Mr. Miller appears on p. 1260.) 

Mr. Mache, I would also like to put in the record a digest of the 
remarks, also, that goes with it. 

The Cuatrman, Yes, that will be accepted. 

(The digest of the remarks of Mr. Miller appears on p. 1291.) 

Mr. Mutter. I understand that the chairman would like me to be 
brief and cover the points without going too much in detail, and the 
statement for the record will take care of the detail. 

Mr. Chairman, we feel that it is in the public interest to permit 
small businesses to enter the field of air transportation; but after such 
entry they should not be subjected to financial destruction by regula- 
tory procedures. To this end we suggest an amendment to H. R. 9762 
which would be accomplished by inserting two words “or regulate” 
on page 2, line 12, after the word “into,” so this would then read: 

Where the Congress has authorized any official, agency, board, or commission 


to restrict entry into or regulate an industry such authority shall be exercised 
in a manner to give the maximum effect practicable to the objectives of the anti- 


trust laws. 

We feel that will take care of the situation mentioned, and with 
these two added words, the elimination of monopoly and regulation 
of the air transportation industry, which we feel is just as important 
as the removal of restrictions, will be made possible. 

The interpretation made by administrative officials to the Civil 
Aeronautics Act of 1938 we feel has been to underemphasize competi- 
tion. Although the act provides, in section 2 (d), that competition to 
the extent necessary to assure the sound development of an air trans- 
port system, properly adapted to the needs of the foreign and domes- 
tic commerce of the United States, of the postal service, and of the 
national defense, is a mandatory directive in the original 1938 Civil 
Aeronautics Act, the philosophy, however, particularly until recently, 
has been to underemphaize competition, not giving full effect to that 
provision of the act which I just read, and has made it impossible for 
the public to benefit during the past years by competition which has 
contributed so much to the progress of business. 
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We feel that the passage of H. R. 9762 will insure the enjoyment by 
the public of maximum benefits through the medium of free enter- 
prise and competition. sage 

The philewphy apparently has been to protect the original 12 
certificated airlines by interpretation of the act and the issuance of 
regulations rather than to permit competition. +o 

The situation has changed considerably since the Civil Aeronautics 
Act of 1938 was passed. Dasitw the past year or two, the business of 
the certificated airlines has increased considerably. During the 5 
months from January to June of 1955, it increased approximately 20 
percent over the same months in 1954, as will be shown by exhibit 3, 
which I have attached to my original statement, this pans a tabula- 
tion and a reproduction of a page of Aviation Week, of July 11, 1955, 
giving the percent of increase of each of the large scheduled airlines, 
with an overall percentage of 91.9 per cent increase for that period. 

You will observe that the percentage of increase has been from 37.4 
for Western to 11.7 for Capital during that one period. 

Now that, we feel, shows that irrespective of what might be said 
about what has passed—we feel that the action taken in the past has 
been erroneous, but that has gone by now, but now, at the present time, 
there is no need to protect the airlines by stifling competition, that is 
the trunklines, and that competition should be written into the laws 
of the United States by the bill that is proposed by the chairman. 

The undisputed evidence now available shows that the time has 
passed, if there was a time, to protect the certificated carriers from 
competitive action of new entrants into the business. 

The competition has been regulated, but the rates and profits of the 
scheduled airlines have not been regulated or kept down, but are 


merely to be maintained at a high level at the expense of the general 
public. 

Now, they have been described in some quarters as aspiring to the 
status of public utilities. But the money they pass on to their stock- 
holders, as dividends, is not regulated; neither are their rates, and 
their service is not fully ioaalniee, They are not, in reality, a public 


utility. The most that can be said, I feel, is a quasi-public utility. It 
has some of the aspects of that. 

The Chairman. In the case of the railroads, those factors are 
regulated by the Interstate Commerce Commission ? 

r. Murer. Yes, they are. 

The Chairman. But in the case of airlines, are you saying that the 
CAB does not effectuate any regulation whatsoever ? 

Mr. Miter. They do regulate to some extent the rates and the ser- 
Vices as well. But I do not say that they regulate them all. All the 
rates are subject to review, but I say they are not fully regulated to 
the extent to which the public would benefit the most that they should 
from the regulatory procedures. 

The Chairman. You mentioned dividends. 

Mr. Muuer. Yes, sir. I had a case—— 

_The Chairman. Does the ICC regulate or exercise supervision over 
dividends? 

Mr. Mitter. I am not sure 100 percent on that point, Mr. Chairman. 
I just do not know. 

The Cuarrman. I just asked the question. 
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Mr. Mriter. I do not know. 

Gani CuarrMAN. But is there any regulation as to dividends by the 

Mr, Mrtter. There is no regulation of dividends by the CAB, and 
I presented a case—— 

The CHarman, Is there any standard by which airlines are re- 
quired to set aside profits gathered in good years as a reserve against 
losses that may be sustained in lean years? 

Mr. Miter. The Civil Aeronautics Board in a case where I hap- 
pened to represent a carrier, in which we made a protest against the 

ayment to Northwest Airlines in docket 2539 of the Board, which 
involved the fixing of final mail rate—they were paying dividends 
and allowing money from the mail rate—that is, from the subsidy paid 
by the Government—for the payment of dividends to preferred-stock 
holders over a period when they were losing money, and the only 
source of funds to pay these dividends was the subsidy funds paid by 
taxpayers’ money. 

Now, that carrier, Northwest Airlines, happened to be in competi- 
tion with the carrier that I was representing over the route from 
Seattle to Anchorage, and we had the right to, and did, intervene in 
that proceeding and very vigorously protested that this scheduled 
airline should not be permitted to use taxpayers’ money to pay divi- 
dends to their preferred-stock holders when they were losing money. 

The CuHatrman. What happened to the case? 

Mr. Mitter. The Board denied in its order, E—7079, dated January 
14, 1953, our contention, stating that, “Opposing the use of subsidy 
for the payment of dividends,” as we were doing, “was advocating a 
penalty rather than a sound ratemaking principle,” and held, “under 
the circumstances, we find that there is no reason to reduce North- 
west’s mail pay by reason of the payment of these dividends,” 

That is set forth in my remarks here on pages 19 to 21. 

The Cuatrman. Was the effect of a penalty the same as a reduction 
of subsidy ? 

Mr. Mriier. We were asking them to reduce the subsidy by the 
amount of dividends that were paid as temporary mail pay, on the 
ground that this temporary mail pay the Government was giving 
them was in the nature of trust funds; in other words, until it had 
been made permanent, they had no right to pay it out as dividends. 

But the Board took the position that they could use the money, 
after they got it, any way they wanted to. 

The CuHarrman. You mentioned a penalty before. 

Mr. Miuier. Yes. They said it was a penalty. I mean, the Board 
in bi order said that our position was advocating a penalty on the 
airlines. 

The Cuatrman. So that the Board did nothing about this? 

Mr. Mixxer. It did nothing about it. They just allowed it. In 
other words, they overruled our contention. 

The Cuarrman. The Board stated in effect that they could use the 
subsidy money in any way they wished ? 

Mr, Minter. That is right; they could use it to pay dividends. 

The Cuatrman. Have there been any other cases of that sort? 

Mr. Miter. Well, that is one that I know about, because I repre- 
sented the carrier. Undoubtedly there have been others. That is a 
regulatory policy, I think, of the Board. 
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The CHatrMAN. Did you take an appeal to the court? 

Mr. Mutter. No; we did not go to the courts on it, because that was 
really too expensive. It was a matter in which the public was in- 
yolved, and my little carrier, which was eventually put out of business, 
anyhow, by reason oi 

The Cuarrman. What was the date of that decision ? 

Mr. Mutter. That decision was January 14, 1953, order E-7079, as 
shown on page 21 of my presentation here today. 

The Cuarrman. What was the position taken by the public counsel 
of the CAB in that case ? 

Mr. Miter. Well, he was opposing me. 

The CHarrmMANn. He opposed you? 

Mr. Mutter. Yes. And there probably have been others. 

But these cases that I mentioned in this presentation that I am 
making here, all of them are cases in which I personally appeared and 
know the facts, except the $30 million suit against the Scheduled 
Airlines and the Air Transport Association, which was brought on 
behalf of Slick Airlines, the complaint for which is set forth as exhibit 
1 of my remarks here. 

The Cuatrman. This was Northwest Airlines? 

Mr. Mintzer. Northwest Airlines. 

The attention of the committee—— 

Mr. Maerz. Mr. Miller, let me ask you this—— 

Mr. Miuter. Certainly. 

Mr. Materz. On page 2 of the digest of your statement, you indicate 
that there is a case pending now in New Jersey against the Scheduled 
Airlines and the Air Transport Association. I take it you are re- 
ferring to the Slick case. 

Mr. Mixier. Yes, that is the case that I am referring to. 

Mr. Materz. And in exhibit 2, you have reference to another case 
filed in the District of Columbia ? 

Mr. Mitier. Yes. That is the case that I filed on behalf of an 
irregular air carrier, S. S. W., back in 1950. A certified copy of the 
complaint in that case is set forth in my exhibit No. 2 to my remarks. 
That is a case of an irregular air carrier, who is now a member of the 
association, which sued for damages and an injunction against 12 
of the largest scheduled airlines and the Air Traffic Conference, and 
Air Transportation Association of America under the antitrust laws 
by reason of the action as set forth in the 23-page complaint here that 
was alleged. 

Now, neither of these cases has been finally terminated by the 
courts. They are both pending in the courts. 

In the Slick Airlines case, a $30 million case that they have filed 
against American, TWA, Air Transport Association, Air Cargo, Inc., 
and so forth, the case will probably be reached for trial along in 
October after the court convenes. 

According to the records of the District Court in New Jersey, there 
have been reams of depositions taken of the officials of Air Transport 
Association, and others in that case. It is being prepared for argu- 
ment or for trial. 

_ There is a law question the committee might be interested in raised 
in both these cases, both in my case in the District here, and the case 
out there. The point. was made by the scheduled airlines, and they 
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were successful in dismissing my case in the district court on the 

ound that the primary jurisdiction doctrine required the case to 
& submitted first to the Civil Aeronautics Board to see if they were 
exempt from the antitrust provisions that we were complaining of, 
and the acts that we were complaining of had been exempted. The 
court of appeals, however, reversed the action of the district court and 
remanded it for new trial, providing, however, that the case would 
stay on the docket in the district court until the Civil Aeronautics 
Board had passed on the question of primary jurisdiction, that is, 
whether or not the acts complained of were such acts as were entitled 
to exemption under the antitrust laws. That point—— 

The Cuatrman. Did the CAB hold your case up? 

Mr. Miter. No, I make no such charge at all. 

The Cuarman. What? 

Mr. Miter. I say I make no such charge at all. 

The Cuarrman. No. But I say, under this general principle of 
primary jurisdiction, if the CAB, for good reasons or bad reasons 
wanted to hold up a case, that could stymie the court case? 

Mr. Miter. Well, under the doctrine of the court of appeals case 
here, S. S. W.—and the Slick case was taken to the Court of Appeals 
for the Third Circuit also, on the question of primary jurisdiction, 
which was not settled—they brought a mandamus action, I believe, 
against Judge Forman, the district judge up there, but the court of ap- 
peals dismissed their appeal and remanded it to the district court, 
where it is now standing, but in this particular case, I happened—I 
thought the committee might be interested—I happened to go up to 
Trenton last Saturday and look at the records in that case, and that 
shows that there is this primary jurisdiction question yet to be de- 
termined, a question of law, in the district court up there. That is, the 
question has not been determined, and it will probably be necessary to 
= out at the pretrial conference certain issues that perhaps will 

ave to go to the Civil Aeronautics Board for prior adjudication 
before they can go to the court. : 

Now, in that case, as in the case here, we are suing for damages. Of 
course, the CAB has no power to award damages. Only a court can do 
that. But we were asking for injunctive relief, too, as I believe they 
were up there, which brings it squarely within the question of the pri- 
mary jurisdiction if the actions that were being complained of in the 
district court case are actions that can be forgiven, or the antitrust 
laws can be waived, as to them. 

Mr. Harxtns. Mr. Miller, has the CAB approved any of the alle- 
gations contained in your complaints? 

Mr. Minter. The CAB has not acted on any of the allegations of any 
of the complaints. They have not had an opportunity to yet. 

The Crarrman. The CAB could, for good reasons or bad reasons 
hold up your case as long as it wishes, and then you would be stymi 
in the courts because the courts would not touch it until the CAB 
had decided it ? 

Mr. Mitxrr. That is possible, but the CAB is not at fault in either 
of these cases, because the matter has never been presented tothem. | 

The Cuarrman. I am speaking generally as to the question of pri- 
mary jurisdiction. 

Mr. Mriiter. Yes. As a matter of law and procedure, you would 


have to wait. Under the circuit court of appeal’s decision of primary 
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jurisdiction, you would just have to leave it on the docket and then go 

ack to the CAB on any issues, and then give them an opportunity to 
pass on them, and after they did, come back to the court and go ahead 
with your jury trial. 

Mr. Materz. Mr. Miller, I am a little confused at this point, 
frankly. I have read the decision of Judge Forman in the Slick 
case and my understanding is that he held that because the Civil 
Aeronautics Board did not have authority under the Civil Aeronautics 
Act to assess damages, the doctrine of primary jurisdiction would not 
be applicable. 

Mr. Miter. Well, at that particular point, he said it is not ap- 
plicable now. I mean, the case had not gone to pretrial or anything 
of that kind, but he did indicate, as I recall, or at least later in the 
case after the decision it was indicated that these questions of primary 
jurisdiction are yet to be disposed of before Judge Forman up there. 

Mr. Materz. I had felt, myself, that there was a conflict between 
the New Jersey court and the court in the District of Columbia with 
respect to this doctrine of primary jurisdiction. 

Mr. Miter. It would seem so. 

Mr. Matetz. Would you think there is? 

Mr. Miuier. It would seem so. The Supreme Court, however, did 
not grant certiorari. 

Mr. Materz. It has not ruled definitively on this question ? 

Mr. Mitier. No. The matter eventually will have to go to that 
Court. 

Mr. Harkins. Mr. Chairman, H. R. 9726, as far as the doctrine of 
primary jurisdiction is concerned, runs only to cases instituted by the 
United States. 

Do you have any comments on the bill with respect to antitrust 
actions instituted by private parties? 

Mr. Miter. I believe that the private litigants should enjoy the 
same benefits as the United States with respect to that. This bill was 
directed at the Federal antitrust enforcement, but I think that the 
same benefis should be given to private litigants. 

Mr. Harxtns. Then you would recommend an amendment, or addi- 
tional language in H. R. 9762, to cover private antitrust actions? 

Mr. Mitier. Yes, sir. 

The Cuairman. Proceed, Mr. Miller. 

Mr. Mitzer. There is another matter that is of great importance, 
we feel, to private industry, the airlines, the motor carriers, the truck 
lines, and others, that might be covered by the bill under considera- 
tion, namely, the misuse to which section 22 of the Interstate Com- 
merce Act is being placed by the railroads. That section permits the 
transportation of Government personnel and property at unregulated 
rates by the railroads. That is, they are free to manipulate their 
rates as they desire under this section, when they invoke it, for com- 
petitive purposes. 

Section 22 gives the railroads the right to provide free, or at re- 
duced rates, transportation to the Government under any circum- 
stances. But beginning in December of 1953, the railroads began 
using this law for another purpose. That is, they started making 
quotations to the Defense Department for the transportation of per- 
sonnel where the railroads were in competition with air transportation 
under the cloak of this authority provided in section 22. 
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Now, these quotations were made at lower rates. They only made 
them for competitive purposes when the railroads were in competi- 
tion with other segments of the transportation industry, that is, truck- 
ers, and water transportation, as well as air. The air carriers were 
required to adhere to their published tariffs. 

The railroads were privileged under authority of section 22 to file 
any bid they desired without reference to tariffs or previous notifica- 
tion to anybody. 

In this aa several railroads and the Pullman Co., often joined 
in performing the transportation. 

Now, they did not do that as a general proposition for all transpor- 
tation. They would pick out segments of transportation where air 
carriers were in competition, and would bid on certain segments 
merely as they described for the purpose of competition. 

We feel that Congress never intended that section 22—and we are 
certain it did not—should be used as a means of unfair discriminatory 
price are. and competition, as they are doing. 

Now, both the ICC and the Defense Department have recognized 
this abuse by the railroads of section 22, and there is a proceeding 
pending before the Interstate Commerce Commission, Ex parte 192, 
where the Commission itself proposed a special rule to require 30 days’ 
filing of these section 22 rates, but the evidence submitted in that case, 
without going into it as set forth on pages 10 to 12 of my remarks 
here, shows conclusively that the section was being used primarily 
for the purpose of competition with the scheduled airlines. 

The Cuatrman. Mr. Miller,excuse me. You are counsel to the Air- 
coach Transport Association ¢ 

Mr. Mituer. Yes, sir. 

The Cuarrman. Now, is it correct that one of the principal fune- 
tions of the Aircoach Transport Association, that is ACTA, is to pro- 
cure military traffic for all member carriers of that organization? 

Mr. Mutter. That is correct, sir. 

The Cuatrman. Will you describe to this committee how this is 
done? 

Mr. Miter. Yes; in fact, the Aircoach Transport Association was 
really brought into being, I would say, by reason of the desire of the 
Defense Department procuring officials who had the transportation of 
military personnel throughout the country under their immediate 
jurisdiction. They desire to have one place where they could make a 
phone call and obtain the availability of many of the nonscheduled 
aircarriers. Instead of calling each of maybe 40 or 50 companies and 
figuring out if they would want to bid on this trip, they wanted one 
place to do that. 

So the Aircoach Transportation Association was organized and es- 
tablished, and a joint control board, with another association, the In- 
dependent Military Air Transport Association, was established—— 

he Cuarrman. Was there any competitive bidding among the 
members ¢ 

Mr. Mruter. Among the members of-—— 

The Cuarmman. Of your organization. 

Mr. Murr. Of our organization? Our organization would get a 
request or receive a request from the Defense Department that they 
have a group of, say, 200 people to move from, say, Seattle to Fort 
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Dix, or some such transportation, and then they would ask for bids 
from the railroads, from the scheduled airlines, and from the non- 
scheduled airlines, and then, depending on the location of the planes, 
that is, the planes that were available for, for instance, a bid the day 
after tomorrow, whether the planes were in that vicinity, our organi- 
zation would make a bid, and then they would consider the bid of 
the various modes of transportation, scheduled airlines, nonscheduled 
airlines, railroads, and so forth, and would award it to the lowest 
bidder. 

The Cuatrman. In other words, your association was a sort of 

ool? 
: Mr. Miter. That is correct, in a way. 

T oe niente And did you get antitrust immunity from any 
source 

Mr. Miuuer. We filed the usual—yes; we have Board approval, 
CAB approval, of our organization and our method of acting. 

The Cuatrman. Has the Board approved your pool operations? 

Mr. Mutter. They have approved the operations of the Aircoach 
Transport Association in their order in which they exempted them 
from the regularity and frequency that they would otherwise be sub- 
jected to, and also in the organization. 

The Carman. No; I am talking about the pool. You get a sug- 
gestion from the Defense Department which needs a certain number 
of planes, to deliver a certain number of troops, and then your 
association, determine what company shall do that work. Now, do 
you get specific immunity as to that action? 

Mr. Mitter. Not as to individual movement. But we have a gen- 
eral immunity or general authority from the Board to do that, sir. 

Mr. Materz. Put it this way, Mr. Miller. Your organization, as we 
understand it, is a trade association. 

Mr. Mittrr. And a procurement association; that is right. 

Mr. Maerz. And a number of nonscheduled carriers are members 
of that organization ? 

Mr. Miter. Right. 

Mr. Materz. I think you have indicated that when the Defense De- 
partment has a movement of military personnel, your organiaztion, on 
behalf of the member carriers, will submit a bid to the Defense Depart- 
ment on behalf of all of the carriers in your organization; is that 
correct ? 

Mr. Mitirr. On behalf of those carriers that are available on that 
particular day that want the business; yes. 

Mr. Maerz. Yes. In other words, there are no individual bids by 
the member carriers to the Defense Department, but it is done by your 
organization as a pool? 

Mr. Miuter. Yes; they have to fly at their published tariffs; yes, sir. 

The Cuarrman. But the answer is that there is no bid of any of 
the individual members of your association directly to the Defense 
Department. Your trade association submits a bid to the Defense 
Department on behalf of the members of your organization whose 
planes are available ? 

Mr. Mitter. On domestic traffic, yes; on foreign traffic the individ- 
ual carriers submit their own bids. 
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The Cuatrman. As to domestic traffic, it is a pooling arrangement; 
as to international traffic, it is an individual arrangement ? 

Mr. Miter. Right. 

Mr. Maerz. Now, with respect to domestic traffic, has your organi- 
zation’s pooling arrangement been approved by the Civil Aeronautics 
Board under section 412 of the act? 

Mr. Mutter. Yes; I think it has. It is my recollection that it has, 

Mr. Materz. I think you have indicated that the general frame- 
work and pattern of ACTA has been approved by the Civil Aero- 
nautics Board. 

Mr. Mitter. That is right. 

Mr. Materz. But you do not know whether the pool arrangment 
itself has been approved by the Board ? 

Mr. Mitter. You see, we have contracts, counsel. It contracts every 
year with the Defense Department, and those contracts are approved 
by the Civil Aeronautics Board. 

The Cuarrman. What do you mean by contracts? 

Mr. Miter. Well, there is an annual contract made for each fiscal 
year between the association and the Defense Department operating 
for its various services, Army, Navy, and Marine Ciena: and so forth. 

Mr. Materz. The Defense Department has no authority to im- 
een any particular course of conduct from the antitrust laws; 

as it? 

Mr. Miiter. No. But the Board has authority to approve that con- 
tract, which it does. 

The Cuarmman, They approve every contract? 

Mr. Miiter. They approve the annual contract; yes. 

The Cuarmman. Did they when approving the annual contract, 
approve any specific transportation by members that the trade associa- 
tion, may designate? 

Mr. Miter. It is my understanding; yes, sir. 

The CuatrmMan. Well, it is your understanding. Are you definitely 
sure that that is the case? 

Mr. Miter. I am about 95 percent sure, sir. I would like to make 
another—I mean, I would like to check on it. 

The CuarmMan. Here you have a situation where a trade association 
deals with the Defense Department, and the trade association allo- 
cates the business among its members who may be available. 

Mr. Miter. Yes. 

The CuarrmMan. You have a choice to give it to A or B or C or all 
of them or only two of the three; is that correct ? 

Mr. Mutter. That is correct. 

The CHarrMan. In other words, the trade association determines 
who shall get the business? 

Mr. Miuter. Yes, sir. 

That is determined, of course, on which one happens to be closest to 
where the flight is to originate. 

The Cuarrman. It does not make any difference whether it is con- 
venient or practical. The answer is that the trade association makes 


the selection. 


Mr. Mrtter. Right. 
The Cuarrman. And therefore, there would be no competition as 


between the carriers? 
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Mr. Muuer. Yes; there is competition, because they have their own 
tariffs at different rates. The competition, Mr. Chairman, comes in 
setting the rates by the carriers. Some fly for less than others do. 

The Cuarrman. But A, B and C do not make any individual bids 
to the Defense Department or to your association ? 

Mr. Miiirer. Yes. Well—— 

The Cuarrman. Through individual bidding? 

Mr. Mitter. That is correct. 

The Cuatrman. So that the trade association determines under its 
ay ei who gets the business ? 

Mr. Mriuier. Yes. 

And the competition comes in the individual tariffs of the carriers 
Some of them have cheaper tariffs than the others. 

The CHarrman. Yes. But you would have the right to give the 
business to an individual member who charges more than another in- 
dividual member? 

Mr. Miter. I have a right to, but they could not do it, because—— 

The CuarrmMan. Well, you have the right. 

Mr. Mitter. I would have the right; yes. 

The Cuamman. And did the CAB approve that? 

Mr. Miter. I understand so; yes. 

The CuHarrmMan. With those reservations that you spoke of before; 
you are not sure? 

Mr. Miuter. Well, it is my understanding that it has been approved. 
T cannot think for the moment of the exact order, but I do know that 
this contract that we have every year is approved by the CAB. 

Mr. Harkins. Is that submitted under section 412 of the act? 

Mr. Miter. That is approved by the Board. Yes; it would be sec- 
tion 412. 

The Cuatrrman. Can you give us the total dollar volume of military 
traffic, domestic and international, handled through the procurement 
facilities of the Aircoach Transport Association, say, in February 
1956, this past month? 

Mr. Miter. I can get that for the committee and shall be glad to 
submit it. Broken down separately, Mr. Chairman, domestic and 
international ? 

The CHamman. We have something which you might identify. 

Mr. Matetz. Would you identify this, Mr. Miller? 

(A document was handed to Mr. Miller.) 

Mr. Mitier. This appears to be a statement of operations of the 
Aircoach Transport Association, official and unofficial traffic from the 
ist through the 29th of February 1956. I do not know where it was 
compiled, but I presume it is correct if it came from the association. 

The Cuatrman, It did. That will be accepted in the record. 

(The document referred to is as follows:) 

77632—57—»t. 1, vol. 2-40 
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The Cuatrman. Let me ask you this. Are the United States Over- 
seas Airlines, Westair, General, and Los Angeles Air Service all mem- 
bers of your association ? 

Mr. Miuuer. They are, sir. 

The Cuatrman. They are all private companies? 

Mr. Miuuer. They are, sir. 

The Cuamman. Do these carriers—Westair, General, Los Angeles 
Air Service, and United States Overseas Airlines—all have West Coast 
bases of operation ? 

Mr. Miuuer. They all do, I understand, and I believe United States 
Overseas Airlines’ main base is in New Jersey, but I believe they have 
an office out in California. 

The CHarrMan. They all have bases on the west coast ? 

Mr. Miter. I believe they have an alternate base there, yes. The 
others have their main bases there. 

The Cuatrman. Is it not correct that these carriers mentioned oper- 
ate as a combination ? 

Mr. Miter. I don’t just understand the question of the combination. 

The Cuatrman. Do they pool their equipment? 

Mr. Mitxer. They are members of the association. 

The Cuarrman. No, no. Do these four members, who have bases 
on the west coast, the members I mentioned, United States Overseas 
Airlines, Westair, General, and Los Angeles Air Service—do they 
pool their equipment? 

Mr. Mixer. I have no knowledge of it, sir. They are members of 
the association. 

The Carman. They are members of your association ? 

Mr. Mitter. Yes. And in the CAM work, that is, the military 
transportation that I have described, they any traffic through the 
association activities I have just mentioned for domestic work. 

The Cuarrman. Now, do you know whether they act together on 
procurement of military traffic? 

Mr. Miter. I know of no arrangement they have together on pro- 
curement of military traffic, except through the association that I men- 
tioned for domestic work. 

The Carman. Do you deny that they pool their equipment, and 
do you deny that they act together on procurement of military traffic? 

Mr. Miter. I don’t know that they do, other than through the as- 
sociation as I have mentioned. 

The Cuarrman. Through the association, do they pool equipment 
and act together on equipment ? 

Mr. Mitter. The equipment of all members is pooled through the 
association, and they are members of the association. 

The Cuarrman. I mean, do all your members pool their equipment? 

ae Well, they act through the association as I have de- 
scribed. 

The Cxarrman. Do all your members act together on the question 
of procurement of military traffic? 

Mr. Mixer. LL in obtaining bids through the control board, such 
as I have described. When the Defense Department calls and says 
they have a bid, a bid is made on behalf of the various members by 
the association. 

The Cuarmman. How about the equipment? 
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Mr. Miter. They use their—— 

The Cuarman. The members’ equipment? 

Mr. Mitre. Their equipment—the officials at the control board 
know what equipment of various members is available. , 

The Cuarrman. Do the members of your association pool their 
equipment? Do they interchange their equipment? . 

Mr. Mitier. No. They cannot interchange their equipment; no, 
sir, not without Board authority. 

The Cuarrman. Do these four that I have mentioned pool their 
equipment ? 

Mr. Mitre. I have no knowledge of it, sir; no. 

The Cuarrman. Do they act together on financing, purchase or lease 
of aircraft? 

Mr. Mutter. I have no knowledge of it, sir. 

The Cuarrman. Will you find out for us? 

Mr. Miter. I will be glad to get a statement from the officials of 
each company to that effect. 

The Cuarrman. Is it correct that these companies, these four that 
I mentioned, vote together as a unit with respect to your organiza- 
tion’s policies ? 

(No response. ) 

The Cuatrman. Do you want me to repeat that, sir? 

Mr. Miter. No, sir. Do you mean voting in a membership meet- 
—— the association ? 

he CuarrmMan. Do these four that I have mentioned, United States 
Overseas Airlines, West Air, General, and Los Angeles Air Service, 
vote together in your association ? 

Mr. Miter. I am unable to state whether they— you see, they have 
membership meetings, Mr. Chairman, and at such membership meet- 
ings all the members vote on matters that come up. 

The Cuarrman. But do they vote as a unit? 

Mr. Miter. I do not know, sir, whether they do or not. The mem- 
bers of these companies—that is, members of this association—are on 
the board of directors of the association. 

We have a board of directors of seven directors. 

The Cuarrman. Who hasa board? The four of them? 

Mr. Miiter. No; the Aircoach Transport Association has seven 
directors. Now, a director, elected by the membership, is from Gen- 
eral Air Service, Westair, USOA, and Los Angeles Air Service. 

Now, those are four directors that are on the board of directors. 

The CuHarrMan. Four of the seven of the directors of your associa- 
tion from the four airlines that you have mentioned ? 

Mr. Miter. Yes, sir. 

The Cuarrman. So that they have a majority of your Board! 

Mr. Miter. Correct, sir. 

The Cuatrman. Would you say they act as a unit? 

Mr. Miter. That is, do they all vote together? They do not vote 
together on everything that comes before the board. They might on 
some matters. 

The Cuatrman. Do you know of any case where there was a division 
among those four? 

. Mr. Miter. Well, I don’t go to all the directors’ meetings, sir, and 
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The Cuarrman. Did you ever attend any meetings? 

Mr. Mixer. Yes, I have attended a meeting. = 

The Cuamman. And at those meetings, was there any division 
among any of those four directors, or did they always vote as a unit? 

Mr. Miuter. I cannot recall sufficient facts to properly answer that 
question, sir. I do not know. In some instances, they probably do; 
in others, they do not. I just do not know what particular point—— 

The CHarrMaAn. Can you give us the percentage of total ACTA- 
handled traffic movement in terms of dolar volume which was handled 
in Fedruary of 1956 by the USOA group— that is, the —, have 
mentioned—as compared to all other ACTA members? ill you 
break that down ? 

Mr. Mituer. And by the group, sir, you mean—— 

The Cuairman. Those four that I have mentioned. 

Mr. Mixer. Westair, Los Angeles Air Service—— 

The Cuarrman. Yes; United States Overseas Airlines, Westair, 
General, and Los Angeles Air Service. 

Mr. Minter. Yes; I will be glad to have those figures compiled. 

The Cuarrman. Is it not correct that in February 1956 the United 
States Overseas Airlines group—that is, the four that I have men- 
tioned—accounted for approximately 75 percent of the domestic 
traffic handled through ACTA and more than 50 percent of all the 
trafic of ACTA member carriers? 

Mr. Miter. I do not know. Whatever the figure shows, sir, we 
have the figures. 

The Cuatrman. The figures do show that? 

Mr. Miuuer. Yes. If the figures show that, that would be correct. 

The CuHarrman. Does your association regularly prepare at 
monthly intervals traffic movement breakdown by air carrier and 
dollar volume which shows carriers or groups of carriers are getting 
how much of the business ? 

Mr. Miter. I believe so, yes. 

The Cuarmrman. How do you account for the fact that those 4 air- 
lines mentioned, which we will call the USOA group, get 75 percent 
of the domestic traffic handled through your association and 50 per- 
cent of all the traffic handled through your association? How do 
you account for that? 

Mr. Mitxer. If that be true, sir, the only reason I would account 
for it would be the number of planes they have. United States Over- 
seas has eight DC-4 planes, and it may be that they have the majority 
of capacity of planes that are being used on CAM work. I imagine 
that would be true. 

Mr. Matervz. Is it not correct, Mr. Miller, that a gentleman by the 
name of Mr. Jones, who operates the control board of your associa- 
tion, has discretionary power to allocate this military traffic business 
to whatever member carrier he wants to? 

Mr. Miter. He is and has been in charge of the control board for 
some years, and he runs the control board. And I believe that the 
answer to that is that he has the discretion; yes. 

Mr. Materz. In other words, it is within his discretion to give most 
of the business to the USOA group or to any other carrier within 
the organization; is that not right? 

Mr. Miner. I guess he could, but I think he acts on an equitable 
principle based on the particular position of the plane at the time 
the bid is made with reference to the location of the traffic. 
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The CuarrMan, But the power is there? 


Mr. Miuuer. Yes. 
The Cuarrman. The power is there? 


Mr. Murr. Yes. 
Mr. Maerz. How many carriers are members of your organization, 


Mr. Miller? 
Mr. Mutter. There are 30 carriers presently operating in this or- 


ganization. 

Mr. Maerz. How many planes do those carriers have? 

Mr. Mintzer. As shown by exhibit SS in Docket 6580, which is a 
proceeding in which I represented the association before the CAB, 
the last proceeding in the charter, where charter rights were obtained. 

Mr. Maerz. Would you be good enough to put that list in the 
record ? 

Mr. Miter. I will be glad to. 

Mr. Materz. I offer that list, Mr. Chairman. 

The Cuarrman. Accepted. 

Mr. Muuer. I will submit it to the reporter at this time, and I have 
placed a mark over this list with the number 30 down at the bottom. 

(The list referred to is as follows:) 


CAB Docket No. 6580—ACTA Exhibit No. SS 


Mempers or ACTA AUTHORIZED TO ENGAGE IN Part 42 OPERATIONS 


Pursuant to request of examiner this exhibit is submitted. 

At a meeting of the ACTA board of directors held January 18, 1955, the follow- 
ing resolutions were passed: Be it hereby 

“Resolwed, That the list submitted of ACTA member carriers to operate under 
the anticipated air exchange program be confined to those carriers holding 
active letters of authority and who are known to be in good standing; and be it 
further 

“Resolved, That management clearly show the operating status of those car- 
riers, i. e., those that are presently operating their equipment as well as those 
that are eligible and who are not presently active in CAM operations: Be it 
hereby 

“Resolved, That in the preparation of the list of carriers eligible to operate 
under the air exchange, management be instructed to omit mention of part 45, 
Carriers.” 

Those of the ACTA carriers “holding active letters of authority and who are 
known to be in good standing” are as follows: 


Aero Finance Corp. 

Air Cargo Express 

Air Services, Inc. 

Argonaut Airways Corp. 

Arnold Air Service 

Aviation Corporation of Seattle (doing business as Westair) 

Blatz Airlines, Inc. 

California Air Charter, Inc. 

California Hawaiian Airlines (Airline Transport Carriers doing business as 
California Hawaiian Airlines) 

Central Air Transport, Inc. 

Coastal Cargo Co. Inc. 

Conner Air Line 

Currey Air Transport, Ltd. 

General Airways, Inc. 

Great Lakes Airlines, Inc. 

Hemisphere Air Tansport (Jacob Freed Adelman doing business as Hemisphere 
Air Transport) 

Johnson Flying Service, Inc. 

Los Angeles Air Service, Inc. 
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Meteor Air Transport, Inc. 

Miami Airlines, Inc. 

Modern Air Transport 

Monareh Air Service 

Peninsular Air Transport (W. R. Robinson, H. B. Robinson, and L. H. Mobley 
doing business as Peninsular Air Transport) 

Quaker City Airways, Inc. 

Regina Cargo Airlines, Inc. 

s. S. W., Ine. 

Sourdough Air Transport 

Southern Air Transport 

Standard Airways (Shields B. Craft, N. ¥. Gray doing business as Standard 
Airways) 

Trans-Alaskan Airlines 

Trans-American Airways, Inc. 

Trans-National Airlines, Inc. 

Twentieth Century Airlines 

Unit Export Company, Inc. 

United States Overseas Airlines, Inc. 

U. S. Airecoach 

World Airways, Ince. 

World Wide Airlines 
Carriers presently operating: 

Aero Finance Corp. 

Argonaut Airways Corp. 

Aviation Corporation of Seattle (doing business as Westair) 

Blatz Airlines, Inc. 

California Air Charter, Inc. 

California Hawaiian Airlines (Airline Transport Carriers doing business as 
California Hawaiian Airlines) 

Central Air Transport, Ine. 

Coastal Cargo Co., Inc. 

Currey Air Transport, Ltd. 

General Airways, Inc. 

Great Lakes Airlines, Inc. 

Hemisphere Air Transport (Jacob Freed Adelman doing business as Hemisphere 
Air Transport) 

Johnson Flying Service, Inc. 

Los Angeles Air Service, Inc. 

Meteor Air Transport 

Miami Airlines, Inc. 

Modern Air Transport, Inc. 

Monarch Air Service 

Peninsular Air Transport (W. R. Robinson, H. B. Robinson, L. H. Mobley doing 
business as Peninsular Air Transport) 

Quaker City Airways, Inc. 

Regina Cargo Airlines, Inc. 

8. S. W., Ine. 

Southern Air Transport 

— — (Shields B. Craft, N. ¥Y. Gray doing business as Standard 
Alrways 

Trans-American Airways, Inc. 

Trans-National Airlines, Inc. 

Twentieth Century Airlines 

Unit Export Co., Ine. 

United States Overseas Airlines, Inc. 

World Airways, Inc. 
Carriers eligible but who are not presently active in CAM operations : 

Arnold Air Service 

Air Cargo Express 

Argonaut Airways Corp. 

Conner Air Lines 

Central Air Transport 

Monarch Air Service 

Sourdough Air Transport 





1256 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Southern Air Transport 
Trans-Alaskan Airlines 
World Wide Airlines 

Mr. Maerz. Now, Mr. Miller, how many planes do these 30 mem- 
ber carriers have ? 

Mr. Miter. I don’t know, sir, but I can get it for you. 

Mr. Maerz. About how many? Just give usa guess. 

Mr. Mutter. I am not in operations. I am counsel for the organiza- 
tion. I can get that information. It is readily available in the ree- 
ord of the organization. 

Mr. Maerz. Well, they have at least 30 planes, do they not? 

Mr. Mitter. I would say “yes.” 

Mr. Materz. Now, how do you account, then, for the fact that the 
USOA group, which has something like 8 planes, is allocated about 
75 percent of the domestic military traffic ? 

Mr. Mitter. When I said 8 planes, USOA itself has 8 planes, 8 
DC-4’s, and the others have—I do not know exactly—but they have 
probably considerably more than 8. 

Mr. Materz. Do they have 75 percent of the planes? 

Mr. Mier. I do not know. They might have had 75 percent of 
those that were used in CAM work, that is, domestic transportation, 
at the time the hauling of the traffic was made in that particular period. 
I just do not know how many were on. We could find out how many 
were available for that, and how many these four had, and how many 
others had. 

Mr. Maerz. Let me ask you this. You are familiar with this 
organization ? 

Mr. Miter. Yes. 

Mr. Maerz. Would you or would you not say that an allocation 
to the USOA group of 75 percent of the dometsic military traffic is a 
disproportionate allocation to one particular group to the detriment 
of other members of the organization ? 

Mr. Minter. I could not say that unless I knew how many planes 
at that particular time of all the carriers were on that particular 
operation. 

The Cuatrman. Is it not true that an executive of USOA has been 
chairman of the board of your association since October 1955? 

Mr. Miter. That an executive of USOA—— 

The CuatrmMan. An executive; an official, or an officer of USOA, 
United States Overseas Airlines, has been the chairman of the board 
of your association since October 1955 ? 

Mr. Mitter. No, that is not true. There was an executive of 
United States Overseas who was temporary chairman of the board for 
a period of time in there, but not continuously up to the present time. 

The Cuatrman. Who is the chairman of the board now? 

Mr. Miter. O. L. Morrow, of Teterboro, N. J. 

The Cuatrman. Has he been an executive of the USOA? 

Mr. Mituer. No. He is president of his own airline, Meteor Air 
Transport, in Teterboro. 

be Ceanenen: Who was the chairman of your organization prior 
to that ¢ 

Mr. Mitxer. Mr. Jones of United States Overseas was, I believe, 
temporary chairman. 
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The Caamman. How long was Mr. Jones chairman of your or- 
ganization? From when to when? 

Mr. Murr. I do not recall exactly. I do not recall. 

The Cuatrman., What is the name of the president of your associa- 
tion now ? 

Mr. Mitugr. A. J»Rome. He was executive vice president for the 
last couple of years. 

The Cuarrman. How long has he been president ? 

Mr. Miter. Since, I think, the 14th of March, about 2 weeks. 

The Cuamman. Is he connected with USOA in any way? 

Mr. Minter. United States Overseas Airlines? 

The Cuatrman. Yes. 

Mr. MitiEr. Not to my knowledge. 

The Cuatrman. Or any carrier connected with the USOA group? 

Mr. Mittrr. Now, when you speak to the USOA group, Mr. Chair- 
man 

The CuatrMan. That is those four 

Mr. Mitier. You mean the General Airways, and Los Angeles Air 
Service—— 

The Cuatrman. That is right; and Westair. 

Mr. Mruter. And Westair. And the question is, is he now con- 
nected with them ? 

The Cuatrman. Has he ever been ? 

Mr. Mutter. Yes; he was Washington representative of General 
Airways and Los Angeles Air Service, according to my information, 
for a period in January and February of this year, but he was not 
working for the association at that time. He resigned. 

The Duntiiineate: Would you say that the fact that the chairman of 
your board has been at one time connected with the USOA and that 
the president of your association has been at one time connected with 
the USOA group of carriers and that four of the directors of your 
association are associated with companies within the USOA group, 
has anything to do with the volume of business which your association 
has given to the USOA group? 

Mr. Mitier. I-—— 

The Cuarrman. Would those 3 factors govern the 75 percent that 
your organization gives to this group? 

Mr. Mitier. I cannot answer that question. I do not know, sir, 
because the planes that are assigned to the work are assigned by Mr. 
Jones, who is vice president in charge of operations, and if the ma- 
jority of the planes then operating were operated by these people, 
that might be a coincidence. I do not know. 

The Cuarrman. Is that the same Jones that was with the USOA? 

Mr. Miturr. No. That isa different Jones. 

The Cuarrman. A different Jones? 

Mr. Miter. The vice president is Robert Jones, and the United 
States Overseas man is R. D. Jones. 

The Cuarrman. In view of the preponderance of revenue handled 
through your association which goes to that one combine, do you think 
it is possible for your association to take positions on matters of 
policy and legislation and so forth which are wholly in the interest 
of the smaller, supplemental carriers? 

Mr. Mitter. Would you mind reading back the first part of that? 

The Cuarrman. I will repeat it. In view of the fact that four of 
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the seven directors are connected with the USOA group, and in view 
of the preponderance of revenue handled through your association 
which goes to this USOA group, do you think it is possible for your 
association to take positions on matters of policy and legislation 
which are wholly in the interest of the smaller, sup anon carriers? 

Mr. Miter. Yes; I think it is possible, and I think that the asso- 
ciation does, because I think the present president and the past presi- 
dent of the association have been striving right along for the benefit 
of all of the members of the association. 

Mr. Maerz. Mr. Miller, is your association favorably inclined 
toward the entry of new companies into the field of air transportation 
in which each class of your members may be engaged, even in in- 
stances where this will mean more competition with the USOA group? 

Do you have the question ? 

Mr. Miter. Even in instances where what? 

Mr. Materz. Even in instances where it will mean more competi- 
tion with the USOA group? 

Mr. Miiter. I think so, because of this fact. If more carriers are 
in the association, the association as an association will be able to get 
more business for all of its members, and it will be to their benefit 
to have them. 

The Cuarrman. Now, as we understand it, the consistent position 
of ACTA before the public and the CAB for the last 5 years, has been 
that small independent carriers should not be overregulated to a point 
of suppression of competition. How do you explain the emergence 
of a group like the USOA group getting more than 75 percent of the 
revenue of ACTA members? 

Mr. Mitier. I do not know the facts sufficiently to explain it, Mr. 
Counsel. If that group were the only group that was flying CAMS 
at that time, they would naturally get—they would get all of it. 

Mr. Maerz. i am talking about 1 group within your organization 
getting 75 percent of the business from that organization. 

Mr. Mriter. Well, whether it would be a disproportionate amount 
or not would depend upon the number of carriers that were operating 
at that time. 

Mr. Materz. Are you generally familiar with the operation of 
another association of nonscheduled, or supplemental carriers, known 
as IMATA ? 

Mr. Mitter. I am aware of that, sir. 

Mr. Keatitne. What is that? 

Mr. Martz. Independent Military Air Transport Association; is 
that correct ¢ 

Mr. Mutter. That is correct. 

Mr. Maerz. Now, does that organization include among its mem- 
bers contract and certificated-route type carriers as well as supple- 
mental air carriers? 

Mr. Miter. I believe it does, sir. I am not very close to them, but 
it is my understanding on hearsay that it does. 

Mr. Materz. It is my understanding that there have been efforts 
over the years to merge your organization, ACTA, and IMATA. 
Why, in your opinion, has that merger not been accomplished ? 

Mr. Mruter. Well, there have been efforts to merge the two asso- 
ciations over the years. 

Do you want my personal opinion? 
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Mr. Materz. Yes. 

Mr. Miter. My personal opinion is, because IMATA contains not 
only supplemental air carriers but certificated cargo carriers whose 
interests are contrary to those of the supplemental carriers, and I 
believe the reason that they have not united has been because of that 
fact. 

Mr. Materz. Now, is there another association of nonscheduled or 
supplemental air carriers known as either Air Carriers Conference 
Independent, or Supplemental Air Carriers Conference? 

Mr. Mixxer. I do not know, sir. 

Mr. Maerz. You have not heard of either of those organizations? 

Mr. Mixxer. I heard of some organization the name of which I do 
not know that was organized or incorporated or recognized by the 
Civil Aeronautics Board a number of years ago, that has never been 
active, but the names do not register. 

Mr. Maerz. Now, with respect to this possible organization, the 
Supplemental Air Carriers Conference, is it or is it not correct that 
several ACTA directors and members are also members of the Sup- 
plemental Air Carriers Conference ? 

Mr. Mitter. I am not familiar with the Supplemental Air Carriers 
Conference. If that is a norganization that was organized by an 
attorney here in Washington 4 or 5 years ago and was approved by the 
Civil Aeronautics Board, but has never functioned, I just do not know 
anything about that organization. I do not think it has been active. 
I have not heard of it operating in the last 4 or 5 years, and I am sure 
if it had, I would have known it. 

Mr. Materz. Is your organization then, ACTA, comprised only of 
nonscheduled carriers? 

Mr. Mitrer. That is correct. 

Mr. Marerz. And you regard your organization as the leading or- 
ganization representing the nonscheduled carriers? 

Mr. Mrixer. That is correct, sir. 

The CxHatrMAN. Now, will you send to the committee further in- 
formation—and check with your members, because you were not 
sure—concerning the approval given by the CAB to these so-called 
pool arrangements as to the allocation of the military transport busi- 
ness ACTA is getting from the Defense Department? We asked you a 
number of questions about what your organization does when it gets 
requests from the Defense Department. You said that you deter- 
mined what companies shall get that business, and we asked you 
questions concerning whether or not there was competition among the 
members of your association as to the handling of that business, and 
you implied that there was no competition, and that your association 
determined, whether A, B, or C or D, or XYZ, shall get the business. 
And that is what I call a pooling arrangement. 

I would like to get that clear and I should like to know in how 
many instances, if at all, the CAB specifically approved those ar- 
rangements made by your association. If there was only one general 
approval we would like to know that. 

Your testimony indicates that there was only a general approval 
a no specific approval. We would like to know more details about 
that. 

Mr. Mruxer. Very well, sir. 
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The CuHatrman. And then also, as counsel suggests to me, give 
more details about that USOA group. 

Mr. Harxrns. In connection with the CAB approval of pooling 
arrangements, will you state specifically whether or not any contracts 
or resolutions of ACTA with regard to your control board have been 


submitted to the CAB pursuant to section 412% 


Mr. Miter. Very well, sir. 

The Cuairman. And also whether there is any pooling of equip- 
ment, whether there is any joint action as to snaneng by the members 
of your association, including in that regard the USOA group. 

Mr. Miiier. And by that group, you mean the four carriers you 
mentioned, Mr. Chairman ? 

The Cuarrman. Yes. That will be in a statement which you will 
put in the record. 

Mr. Miruer. Yes. 

(The information referred to appears on p. 1292.) 

The Cuatrman. Any questions? 

Mr. Kearine. No. 

Mr. Scc rr. No. 

The Cuarrman. You have not finished your statement yet. There 
are a few more points. 

Mr. Miter. There are a few more points, but in the interest of 
time, I would be glad to present it here in the presentation I made. 

The Cuairman. All right. 

Mr. Muter. I do not want to impose on the committee unneces- 
sarily. I would be glad to give the whole presentation, but I think 
you ows it all without my going: 

The Cuarrman. It is all in this statement that you have given us? 
Mr. Mrxer. It is, yes, sir. 

The Cuatrman. This amplified statement ? 

Mr. Miuter. Yes. 

The Cuarrman. All right. 

Thank you very much, Mr. Miller. 


STATEMENT OF WARREN PE. Mitter BerorE THE MONOPOLY SUBCOMMITTEE, HovusE 
COMMITTEE ON THE JUDICIARY, ON FREE ENTERPRISE, COMPETITION, AND AIR 
PROGRESS 


My name is Warren E. Miller. I am an attorney with offices at 910 17th Street 
NW., Washington, D. C., and have represented members of Aircoach Transport 
Association and the association for over 5 years. Mr. A. J. Rome, president of 
the association, who unfortunately has been called away from Washington be- 
cause of an urgent matter of association business, asked me to appear here this 
morning, in his behalf and for the association and present his and the associa- 
tion’s views in support of H. R. 9762; and to suggest an amendment he feels 
will strengthen the bill and outline the role of the carrier members of this asso- 
ciation as instruments of creative competition in this vital air transportation 
industry ; and to present facts regarding matters in which it is believed this 
committee may be interested. 

I would like to place in the record a letter to the chairman from Mr. A. J. Rome 
president of the association. 

Aircoach Transport Association represents some 30 independent or “supple- 
mental” air carriers operating aircraft of 12,500 pounds or more. Your interest 
in whether competition prevails in the air-transport industry is gratifying, as 
our members have fought for 10 long years against relentless efforts to stifle 
competition. 

This association is in full accord with H. R. 9762, as we believe now is the 
time to enact into law the principles of free enterprise as an announced policy 
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of this Government. We feel there is a need for this legislation. It goes to the 
very foundation of the American way of life. The right of freemen to engage 
in business should be protected, and is as important as the basic rights in the 
amendments to our Constitution. 

In the air-transportation industry, particularly, we believe it is in the public 
interest to permit small businesses to enter the field; and after such entry they 
should not be subjected to financial destruction by regulatory procedures. To 
this end we suggest an amendment to H. R. 9762 which would be accomplished 
by inserting two words “or regulate” on page 2, line 12, after the word “into,” 
so this would then read: 

“Where Congress has authorized any official, agency, board, or commission to 
restrict entry into or regulate an industry, such authority shall be exercised in 
a manner to give the maximum effect practicable to the objectives of the anti- 
trust laws.” 

The crushing effect of monopoly has been found in the regulation of the air- 
transportation industry. The elimination of this, we submit, is just as important 
as the nonrestriction of entry into the industry. The proper administration and 
construction of the law by Government agencies, particularly those which regu- 
late business, is just as important as the law itself. 

By enacting this proposed legislation there would be an added impetus to the 
proper administrative interpretation of present legislation. That is desirable. 
For instance, section 2 (d) of the Civil Aeronautics Act of 1938 provided that 
the Civil Aeronautics Board shall consider as being in the public interest: 

“(d) Competition to the extent necessary to assure the sound development 
of an air-transport system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the postal service, and of the na- 
tional defense ;”’. 

The interpretation placed upon the Civil Aeronautics Act by the Civil Aero- 
nautics Board as a whole, however, from 1938 until recently has been to under- 
emphasize this provision of the law and to misconceive the theory and philoso- 
phy of the Civil Aeronautics Act to be to unduly limit competition by regulation 
and interpretation. This was the theory that it was the intention of Congress 
to protect the certificated airlines from newcomers in the field. The fact that 
no independent airline has been permitted to have a certificate for passenger 
service on route-type transportation since the Civil Aeronautics Act was passed 
in 1988 clearly demonstrates this erroneous idea which prevailed within the 
Board as being the purpose of the act. This we do not believe was the intention 
of Congress, as no one element has contributed as much to the progress of 
business in this country as competition. We believe that the passage of H. R. 
9762 will insure the enjoyment by the public of maximum benefits through the 
medium of free enterprise and competition. 

The aim of the big airlines has been to prevent competition. I believe you have 
been presented with statistics showing that airlines which obtained certificates 
under the “grandfather” clause of the Civil Aeronautics Act of 1938 fly over 90 
percent of the business. The certificated airlines have an enormous advantage 
over those without certificates in their power to impress their one-sided views. 
So forceful have been their arguments that they have long enjoyed almost a full 
monopoly, exempt from competition. We do not say there was a conspiracy 
against the nonscheduled airlines, although overzealous acts may be found in any 
conflict so intense. Whether a conspiracy existed against the irregular air car- 
riers by the scheduled airlines and Air Transport Association, their national 
trade association, is a matter now before the courts. While available evidence 
and the testimony already taken in the case of Slick Airlines v. American Air- 
lines, Inc., United Air Lines Corporation, Transcontinental and Western Air, Inc., 
Air Cargo Inc. Corporation and American Air Transport Association, an asso- 
ciation, civil action No. 317-50, now pending in the United States district court 
at Trenton, N. J., may point in that direction, it would not be fair to make such 
charge at this time. However, the decision of the court or jury in that case, 
which the court record indicates will be ready for trial shortly after court 
convenes next fall, may determine this point. This is an antitrust suit in which 
conspiracy, predatory rate policies, and other destructive tactics, abuse of CAB 
procedures and unfair competitive practices are alleged as the basis for the $30 
million damages claimed in the 23-page petition filed in that court. A copy of the 
petition filed in court in that case is attached hereto for the convenience of this 
committee and marked exhibit 1. I might add that some matters were stricken 
by the court from this petition upon motion of the defendants. (See in this con- 
nection 15 Federal Rules’ Decisions, p. 175 (1954).) 
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There was also filed on April 4, 1949, in the United States District Court for 
the District of Columbia, by one of the present members of this association, §. §, 
W., a suit (Civil action No. 1332-49) against Air Transport Association, Air 
Traffic Conference of America, and the 12 larger scheduled airlines. This is an 
antitrust suit charging a conspiracy to monopolize airborne transportation by 
suppressing and restricting competition. A copy of the petition filed in that case 
is attached hereto as exhibit 2. 

Neither of the above-described suits have yet been tried on the merits, although 
the court has acted upon questions of law that were raised. 

The big four certificated airlines now have the majority of the business. They 
no longer need subsidy. Yet they steadfastly hold on to their long, rich routes 
and jealously guard them. 

The steady increase in revenues received by the certificated carriers shows con- 
clusively that they have not been damaged by the very limited competition the 
supplemental air carriers have been able to offer by reason of the crippling regu- 
lations under which they have been obliged to operate. On the contrary, the num- 
ber of revenue passengers and revenue passenger miles flown increased approxi- 
mately 20 percent during the first 5 months of 1955, as compared with the same 
period in 1954. I have here a chart showing the percentage of increase for each 
of the 13 certificated domestic airlines which is shown to be on an average 
of approximately 20 percent for like periods in 1955 over 1954, as published in 
Aviation Week on July 11, 1955, a copy of which I am including for the record as 
exhibit 3 to my presentation here today. 

This tabulation shows that regardless of whether the philosophy of the Civil 
Aeronautics Act in the past as administered by the Civil Aeronautics Board in 
unduly protecting the certificated air carrier has been correct, the undisputed 
evidence now shows the doctrine of free enterprise and competition should pre- 
vail. This, it is believed, will result from the enactment of H. R. 9762. 

The arguments long advanced by the scheduled airlines that, to balance their 
gross income, passengers hauled a long distance should pay more than is neces- 
sary in order to partly defray the cost of other passengers who enjoy short-haul 
service should not prevail. 

Unlike rail, power, or gas utilities, air transportation is not a natural monop- 
oly—it has no fixed trackage, wires, or pipes wasteful to duplicate, but moves 
through the free air. But if they wish to assume the aspects of a public utility, 
then all the regulatory aspects of a public utility should be applied. By having 
their competition regulated as has been done in the past, their rates and profits 
are not kept down, as in the case of public utilities, but they are permitted to be 
maintained at a high level at the expense of the general public. 

Scheduled airlines claim to be and have been dealt with as public utilities so 
far as competition is concerned. They want that regulated. But they have not 
been so dealt with from the standpoint of regulation by the Civil Aeronautics 
Board of their rates, profits, and service (except to a limited extent as to the 
latter) or the income they pass on to their stockholders as public utilities. The 
rates and profits of public utilities are regulated ; however, such is not the case 
with respect to scheduled airlines. The service given by public utilities is fully 
regulated; but not the service of the scheduled airlines. 

If they are a public utility they should be dealt with as such, in all phases of 
regulation ; that is, their rates and services should be regulated, and the income 
paid to their stockholders should be regulated, as well as their position among 
their competitors. This committee has already considered evidence with respect 
to an investigation of their rates, but we do not believe that the attention of the 
committee has yet been directed to the necessity for an investigation of their 
service, particularly the coach service offered by the scheduled airlines. 

We hear daily on our local radio stations announcements of flights and service 
offered by the scheduled airlines. For instance, every morning on the radio in 
Washington, announcement is made of the wonderful service rendered by Capital 
Airlines between Washington and Chicago on their new Viscount planes where 
the flight only takes 2% hours. At the end of this announcement we invariably 
hear an announcement of a coach flight on Viscount planes which leaves Wash- 
ington at 11 p. m., and arrives in Chicago 24% hours later. Why do we never hear 
‘announcements made of Viscount coach service except at night? Would it not 
be more convenient to the public to be able to enjoy this service during the day- 
light hours, and not have to stay up most, or the greater part, of the night to get 
this service? The members of this committee may recall that most all of these 
scheduled airline announcements inform the public of their coach service at 
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night, the most inconvenient hours for the traveling public. Why do the sched- 
uled airlines invariably offer their coach service at these inconvenient hours? 
Why are they not required to offer coach service during daylight hours, when 
the public will be better served? 

The answer to these questions that the service of the scheduled airlines 
is not fully regulated, as it would be if they were in truth and fact a public 
utility. If the scheduled airlines are really a public utility, then their service 
should be fully regulated. If their service were fully regulated, shoud they not 
be required to render coach service at a time during daylight hours when such 
service can be had with less inconvenience to the public? 

Their case for monopoly, no matter how widely circulated, or believed, cannot 
withstand the light of critical analysis. 

It is questionable whether H. R. 9762 as proposed would remedy, or to any 
extent alleviate, a parctice which began in September 1953, when the railroads 
started misuing a law intended for a legitimate purpose as a means of unfair 
competition in the field of Government transportation. Possibly this committee 
may desire to consider remedying this evil in your consideration of legislation 
to give full effect to the antitrust laws. 

Section 22 of the Interstate Commerce Act permits the transportation of 
Government personnel and property at unregulated rates by the railroads which 
they are free to manipulate as they may desire for competitive purposes. Until 
September 1953, the railroads used this law only for the purposes for which it 
was enacted. 

Beginning then, the railroads started making quotations to the Defense De- 
partment for the transportation of personnel where the railroads were in com- 
petition with air transportation under the cloak of authority contained in section 
22. These quotations were made at low rates, but only for competitive purposes 
when the railroads were in competition with other segments of the transporta- 
tion industry, truckers, and water transportation as well as air transportation. 
The air carriers are required to adhere to their published tariffs and the railroads 
were privileged under authority of section 22 to file any bid they desired without 
reference to their tariffs. In this bidding, frequently several railroads and the 
Pullman Co. joined in performing the transportation. 

This misuse by the railroads of section 22 consisted of applying rates per- 
mitted under section 22 to specify segments of individual movements of traffic 
only where competition was keen for the purpose of underbidding their com- 
petitors. They did not apply section 22 to all such transportation, but to those 
segments where substantial competition existed. This practice was particu- 
larly directed at air carrier competitors whose rates are fixed by tariffs which 
must be filed 30 days before becoming effective. The railroads are not com- 
pelled to file rates when made under authority of section 22. 

Although the United States Supreme Court has held that section 22 of the 
Interstate Commerce Act was not intended to be used to enable the railroads 
to obtain competitive advantage (Nashville, Chattanooga, and St. Louis Railway 
et al. v. State of Tennessee, 262 U. S. 318), it is not believed that situation de- 
scribed above will be corrected without the passage of appropriate legislation. 

Certainly Congress never intended that section 22 would ever be used as a 
means of unfair, discriminatory price cutting in competition such as is being 
done by the railroads when the railroads are in competition with the supple- 
mental air carriers. 

Both the Interstate Commerce Commission and the Defense Department have 
recognized the abuse that the railroads have made of section 22 of the Inter- 
state Commerce Act as outlined above. We believe it is a serious matter which 
merits the careful consideration of Congress. It may be that this committee 
will desire to remedy this situation by appropriate amendment to H. R. 9762. 

Section 22 of the Interstate Commerce Commission Act (title 49 U. S. C. 27) 
for the information of the committee, provides that nothing in the act shall 
prevent transportation of persons for the United States Government at free or 
reduced rates. 

While there is a proceeding pending before the Interstate Commerce Commis- 
sion in its docket Ha parte 192, entitled “Reduced Rates under Section 22—Spe- 
cial Filing Rule,” where the Commission proposed a special rule requiring the 
filing of reduced rates when section 22 of the Interstate Commerce Act was used 
for a period of 30 days prior to the effective date except in certain circumstances, 
it is doubtful whether such rule as proposed will be promulgated. It is be- 
lieved that if the rule is issued, it will not completely remedy the situation. 
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The testimony taken in that case and the brief filed by the railroads conclu- 
sively established that beginning September 15, 1953 and continuing, so-called 
special section 22 quotations for parties numbering 18 or more were made 
because such quotations were more advantageous to the railroad than its avail- 
able rates under the joint military passenger agreement. It was stated (R. 365- 
366) a the hearing by the railroads’ representative referring to the above 
practice: 

“This represents the present undertaking of the railroads to recapture the 
military traffic lost principally to the nonscheduled airlines, during the past two 
years.” 

One of the railroads’ witnesses testified (R. 372): 

“These ‘special’ section 22 quotations are made as a means of competition against 
the nonscheduled airlines to obtain the air transportation of military personnel 
for the railroads for whom I bid and thus improve their competitive position. 
In order to recapture traffic that the railroads have lost we obtain business in 
nature of transportation of military personnel by these lower bids that we 
would not get unless we submitted these lower special section 22 bids. * * * 

“In this transportation of military personnel, where bids are submitted under 
section 22, very often several railroads and the Pullman Co. people are involved 
and perform the transportation. 

“At these points where we most frequently use section 22 extensively we are 
in competition with the irregular air carriers for this transportation.” 

The independent airlines are not the only group harmed by this practice. A 
representative of the National Traffic Committee, a body of representatives 
of motor carriers, testified (R. 127) : 

“I know of instances where the rate—the going rate, the published rate, has 
been cut, I might say, to the bone, in an effort to get the traffic.” 

A witness for the National Manufacturing Association of the State of Tennes- 
see testified in the hearing (R. 216): 

‘* * * there is no single factor that has disrupted our rate factor as section 
22, as it has developed and grown as a ‘Frankenstein,’ in the last few years. 

(R. 221) “* * * it results in forcing industries to perform their own private 
carriage in order to meet undue competitive conditions resulting from unrestricted 
use of section 22 rates.” 

The evidence presented showed that the railroads have specially selected for 
significant rate reductions, using so-called special section 22 bids, the principal 
routes over which the bulk of traffic by the nonscheduled airlines moves. Unjusti- 
fied discriminatory rates which impede established industries, as in the case 
here, are unlawful.’ 

The railroads may be in violation of the antitrust laws because of these special 
section 22 rate reductions inaugurated in September 1953. Price cutting for 
the destruction of or unreasonable restraint of competition, or the taking of 
losses to attain an ultimate monopoly, is a violation of the Sherman Antitrust 
Act. 

When it came to the attention of the Department of Justice some years ago 
(about 1948) that the Civil Aeronautics Board proposed repealing the irregular 
air carrier exemption (sec. 292.1 of the Civil Aeronautics Board’s Economic 
Regulations), the Assistant Attorney General in charge of antitrust, Herbert 
A. Bergson, and three special assistants to the Attorney General, James EF. 
Kilday, Edward Dumbauld, and William D. McFarlane, filed with the Board 
the views of the Department of Justice with respect to this matter. 

After calling attention to the policy of Congress that the Board should con- 
sider competition to the extent necessary to assure the sound development of an 
air transportation system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the postal service, and of the national 
defense as set forth in section 2 of the Civil Aeronauties Act (49 U. 8. C. sec. 2), 
the Department of Justice attorneys in their written statement giving the views 
of that department, said: 

“* * * immediately following World War II, DC-3 and larger aircraft became 
available from war surplus, and the returning war veteran pilots and others 
began purchasing these large Government plants and entering the nonscheduled 
air transportation business with the approval of the CAB, and have gradually 
built up rather substantial organizations engaging in air transportation princi- 
pally between high traffic points on a profitable basis. Naturally these air car- 


1 State of New York v. United States, 67 S. Ct. 1207, 1218, 331 U. 8. 284, 91 L. ed. 1492; 
rehearing denied, 67 S. Ct. 1527, 331 U. S. 866, 91 L. ed. 1870. 
2 Sunbeam Corporation v. Paylews Drug Stores (1958), 113 F. Supp. 31, 41, 42. 
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rier operators must keep this large expensive equipment busy a certain number 
of hours per week to pay for itself and for the necessary maintenance, overhaul, 
and safety regulations which they are required to comply with and which are 
substantially the same safety regulations as are imposed upon the certificated 
carriers, the only differences being those specifically required due to differences 
in the type of service. 

“Largely due to the initiative of these irregular carriers, the potentialities of 
poth air freight cargo service and increased air coach passenger service have been 
developed. Because of the competition of these irregular carriers we find the 
public is receiving a great many benefits and the certificated carriers have been 
forced to improve their service in many ways. For example, the big certificated 
airlines have substantially reduced their rates, including the ‘family pian’ rates 
offered as a result of this competition. Baggage handling has been speeded up, 
expensive reservation services have been éliminated and even competitive coach 
rate service with elimination of gratis expensive meals has been offered to cus- 
tomers a large portion of whom would not use air transportation at all were it 
not for the existence of the cheaper coach service. The irregular carriers have 
thus initiated a new market in air transportation, which in the absense of their 
initiative would not have been developed. 

“The certificated carriers, finding that the business developed by the irregular 
earriers has become profitable and substantial, are now endeavoring to divert 
this business to themselves and to exclude the irregular carriers from the traffic 
thus developed. 

“It is believed that the past operation and growth of the business handled by 
irregular carriers has demonstrated that it is a beneficial competitive stimulus 
which has led to improvements in service by the certificated carriers, and has 
opened up new traffic potentialities which were not being tapped by the hizh- 
priced carriers receiving air-mail pay. It is believed that the continued opera- 
tion of large irregular carriers is also in the public interest as a yardstick for 
measuring the possibilities of profitably performing nonsubsidized service. It 
is believed that the subsidized certificated carriers have little incentive to curtail 
extravagances in the absence of competition. 

“In conclusion, it seems important to this Department that the declared policy 
of Congress favoring the fundamental principles of free enterprise be upheld, 
protected and defended in every practicable way. To maintain to the maximum 
extent possible the competitive system is a universally accepted national policy. 
[Italics supplied.] Therefore, no segment of our industry should be hampered 
in its ability to compete or be placed under burdensome restrictions unless there 
is overwhelming proof of some real necessity for such action. * * *” 

After a hearing held on February 15 and 16, 1949, two questions were asked by 
the then Chairman of the Civil Aeronautics Board, as follows: 

“(1) To what extent does the Civil Aeronautics Act constitute a departure 
from the anti-trust laws (Tr. 216), and (2) how should section 292.1 be enforced 
pending a full investigation into the facts (Tr. 163).’’ 

These same attorneys on behalf of the Department of Justice advised the Board 
that the antitrust laws applied to regulated industry, and advised that it was a 
common misconception that because an industry is regulated it is not subject to 
such laws, citing United States Supreme Court cases and other decided cases. 
They recommended : 

“That to the extent that the Board find it consistent with the Civil Aeronan- 
tics Act the policy of the antitrust laws be enforced and competition in air trans- 
portation be preserved.” 

Notwithstanding the foregoing recommendation, the Board, as it was then 
constituted, continued to construe the Civil Aeronautics Act in such a way as to 
not give full effect to the provisions of section 2 (d) of the act and to adhere to 
the erroneous theory and philosophy so often advanced on behalf of the sched- 
uled airlines to the effect that the Civil Aeronautics Act required “limited com- 
petition” and the scheduled airline industry had to be protected from new 
entrants. 

It is not believed that this could have occurred if H. R. 9762 had then been upon 
the statute books, and the public would not have lost the benefit of such competi- 
tion in the air transport industry. Regulations were promulgated for the opera- 
tions of the large irregular air carriers with crippling restrictions which pre- 
cluded many of them from flying often enough to bring in sufficient revenue to 
stay in business. Many such carriers discontinued their business, while a few 
unsuccessfully challenged the legality of such regulations, under which their 
operating authority was ultimately terminated. 
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The trunklines can no longer say that competition will cut their income and 
add to the subsidy bill, for they need no more subsidy. Year by year, they have 
said that rates should stay up because a downturn might strike them at any 
moment, but they keep booming. (See Exhibit 3.) 

The Civil Aeronautics Board therefore added something new in December 
last year by creating a new class of supplemental air carriers out of the inde- 
pendent lines that had proved themselves after World War II. 

Their role is to supplement the route-type airlines. The latter fixed routes are 
limited in offline flying while the supplementals have no fixed routes and are 
limited in “online” between any two points. That is the essential difference; 
merely in operating authority. 

These independent carriers have long been handicapped by the name “non- 
scheduled” or “irregular.” Now, as supplementals, they do not really complete 
with the certificated lines whose income is less than 1 percent from their non- 
scheduled operations. 

Our association is allowed to develop charter business within certain limits 
in civilian traffic as we do for military flights which have run about half the total 
independent airlines’ volume in recent years. 

The controversy is not in planeload charter phases but in the individually 
ticketed passenger flights and the individually waybilled shipments. Beyond 
the charter rights, CAB gave each supplemental air carrier authority to conduct 
such common carriage flights anywhere in the United States, not to exceed 10 
round trips per month between any 2 points. 

This makes it possible to help meet traffic peaks along scheduled airline routes; 
offer direct service between points not thus served; and compete to a limited 
extent along established routes. 

CAB holds out the hope that supplemental carriers who make good on this 
basis may be considered in future competitions for regular route certificates. 

Before the 10-trip-per-month rule between any 2 points, each carrier was 
allowed 8 to 10 trips a month—approximately the same frequency limit. But 
regularity was forbidden, a severe handicap. 

CAB acted after a 4-year intensive study. The Senate Small Business Com- 
mittee, after hearings, had recommended 14 round trips per month. 

The certificated airlines tried unsuccessfully in the United States Court of 
Appeals for the District of Columbia to stay the 10-trip-per-month authority. 
Their objections will be argued later in the year. 

The CAB decided to confer this new status and competitive role to our class 
of carriers because it was a matter of pioneering new services. In low-cost air- 
coach, the record is clear. Our new independent postwar airlines, from their 
inception in 1946, gave low-rate, high-density service. 

The certificated lines continued their prewar policy of first-class, high-rate 
service. Their leaders opposed coach-type service until their traffic slumped in 
1948. No scheduled coach service appears in official records until 1949 and then 
a small beginning of this booming business, now a third of total scheduled volume 
and expected to soon become more than half. CAB declared: 

“They (the supplementals) risked their own capital to pioneer in and develop 
low-cost coach-type air transportation. Largely as a result of such successful 
experimentation, the certificated trunkline carriers became active participants 
in this field. This has made air transportation available to travelers who could 
not afford first class.” 

The record is indisputable, too, in the cargo field. Before the independents, the 
“vrandfather” airlines were flying mail and a little express in the nose of air- 
craft and in the passageway behind the pilot. Out of experience of the war, 
the independents flew all manner of commodities by the planeload rather than 
just by the package. This accelerated the development of cargo transportation 
by the certificated airlines. 

The CAB also recognized that the supplementals played an important role 
in national defense and that their ability to find civilian traffic, to balance fluctu- 
ating military demand, will determine their capacity for war. 

The comparatively small volume of independent competition was directly 
responsible for reducing certificated coach rates, first to the $100 range coast-to- 
coast and recently to $80 or exactly the rate set by the independents. 

The certificated lines have claimed that their fares are decreasing with rising 
costs. This may be true on the average, due to the rising ratio of low-cost coach 
fare. 

But Aviation Week of March 12, 1956, points out that coach fares rose from 
8.98 cents per passenger-mile in 1949 to 4.35 cents in 1955, an increase of 9.3 
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percent, while first-class fares rose from 5.81 cents to 6.02 cents, an increase of 
: recent. 

“en the $80 fare from New York to Los Angeles yields about 3.2 cents per 
passenger-mile, it is plain what independent competition can do and how 
much more the airlines charge without this competition. So far, they have given 
coach service to only a small fraction of the points served, and this often as 
inconvenient hours. 

There has not been time for the supplemental air carriers to go far with their 
new authority, especially since CAB is in process of rescreening the companies 
for fitness before it grants individual authority, now given on an interim basis. 

But I hope this brief summary will clarify their intended role and that you may 
see fit to conclude that reasonable competition in air transport is in the interest 
not only of the public but of the trunklines that most oppose it. Above all, the 
continued spur of creative competition will help build the airlift reserve so 
yitally neded for the defense of the free world. 

At one of the earlier hearings before this committee this month reference was 
made to the fact that dividends were paid by scheduled airlines from the sub- 
sidy payments they received from the Government. Perhaps this committee 
would be interested in a specific instance of this which occurred in a case in 
which a large irregular air carrier protested the payment of dividends from 
taxpayers’ money when such dividends could not have been paid unless the 
scheduled airline paying the dividends received a subsidy, because it was losing 
money. 

CAB docket 2539 et al. was that case. It involved the fixing of final mail 
rates of compensation for Northwest Airlines, Inc., in its transpacific operations 
for the period beginning January 1, 1951. On behalf of a large irregular air car- 
rier protest was filed against the payment by Northwest Airlines of dividends 
to their preferred stockholders over a period when they were losing money and 
the only source of funds for the payment of such dividends was their mail sub- 
sidy paid by the United States Treasury. Northwest was then in competition 
with the protesting carrier operating from Seattle to Anchorage, Alaska. The 
basis of this protest was that a scheduled airline should not be permitted to use 
taxpayers’ money for the payment of dividends to preferred stockholders. How- 
ever, notwithstanding this protest and the fact that businesses other than sub- 
sidized airlines that lose money cannot pay dividends this airline was granted 
subsidy mail pay which was used for payment of such dividends. 

The facts as submmarized in the formal petition to intervene filed in this 
docket on May 29, 1952 were as follows: 

“Notwithstanding its losses due to uneconomical and inefficient management, 
Northwest for the past several years (at least through November 1, 1950) has 
been paying to its preferred stockholders, dividends of 4.6 percent on its 384,840 
shares of preferred stock. This payment of dividends has only been possible 
because it has been receiving subsidy mail pay, based upon temporary mail 
rates. The payment of these dividends, despite losses * * * clearly indi- 
cates * * * a diversion of the taxpayers’ money that is used for mail sub- 
sidy. * * * 

“* * * the Board is without authority of law to allow Northwest, in this 
proceeding, any amount to represent a return on Northwest’s invested capital 
because it was neither the purpose nor the intent of Congress.” 

It was unsuccessfully contended that— 

“Northwest’s mail pay should be reduced in an amount equal to the dividends 
paid to its preferred stockholders. Northwest, according to Standard & Poor’s 
Corp. records (p. 6283), paid dividends of 4.6 percent on its preferred stock, 
amounting to $0.28% per quarter from August 1, 1947, to February 1, 1950, 
although operating at a loss during this time. Although no dividends were paid 
from February 1, 1950 until November 1, 1950, $0.8644 was paid then, clearing 
all dividends in arrears. These dividends were paid from mail subsidy, because 
if it had not been for the mail subsidy there would have been no money available 
to pay such dividends, because the revenue Northwest received was less than 
its operating expenses. * * * The amount paid by Northwest as dividends 
to its preferred stockholders should be deducted from any allowance in the 
Board’s fmal order in this case. * * * Northwest was without authority to 
carry this temporary mail subsidy in its surplus account and then pay dividends 
from that acoount with these funds because this money was only received on a 
temporary basis, and, until the Board authorizes a final mail pay subsidy, it did 
not belong absolutely to Northwest to be used to pay dividends. Temporary mail 
pay was in effect merely trust funds and it was from these funds that the 
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dividends were paid. The Board is authorized to make mail subsidy payments 
only for the express purpose of developing air transportation in accordance with 
the requirements set forth in the Civil Aeronautics Act. The diversion of the 
temporary subsidy payments by Northwest to the payment of dividends on 
preferred stock does not * * * permit the lawful payment of mail subsidy of 
the amount paid by Northwest to its preferred stockholders as dividends.” 

The Board, however, in its order E-7079, issued January 14, 1953, in denying 
the contention made, stated that opposing the use of subsidy for the payment of 
dividends was advocating a penalty rather than ‘“‘a sound ratemaking principle,” 
and held: 

“Under the circumstances we find that there is no reason to reduce Northwest's 
mail pay by reason of the payment of these dividends.” 

Objection was also made to the following statement of tentative findings and 
conclusions (p. 28) of CAB Order E-5839: 

“* * * The Board has regarded a return of 7 percent after taxes as a fair and 
reasonable return for past periods, and we find no reason in this case for de- 
parting from our established practice. Therefore, a return of 7 percent per 
annum on the recognized average investment of $5,537,000 will be provided in 
addition to the break-even need for the review period * * *.” 

It was contended on behalf of the independent air carrier that the Board 
erred in allowing any amount to represent a return on Northwest’s investment 
capital because it was neither the purpose nor the intention of Congress that 
title 49, United States Code, section 486 (b), authorized the Board to fix “fair 
and reasonable rates” to indemnify an air carrier, as was done here, or to 
guarantee any return whatsoever upon its investment.* 

The little company that made the above protests was later put out of business 
because it operated with greater regularity and frequency than was permitted 
by the Civil Aeronautics Board’s regulations. The legality of those regula- 
tions was challenged in the courts but on the record that had been made in 
that case the legality of these regulations were upheld, although three justices 
of the United States Supreme Court dissented in the action of that Court denying 
the small carrier’s application for a writ of certiorari. 


Exursit No. 1 
IN THE UNITED STATES District CourT FOR THE District oF NEW JERSEY 


Civil Action No. 317-50 


Slick Airways, Inc., a Corporation, Plaintiff, v. American Airlines, Inc., United 
Airlines Corporation, Transcontinental &€ Western Air, Inc., Air Cargo, Inc., 
Corporations, and American Air Transport Association, an Association, De- 
fendants 


CoMPLAINT 


To the Honorable, the Judges of the District Court of the United States, in 
and for the District of New Jersey: 
Comes now Slick Airways, Inc., a corporation, and by its undersigned attorneys, 
institutes this its cause of action against the above-named defendants, and pleads 
and prays as follows: 


CAUSE OF ACTION, JURISDICTION AND PARTIES 


1. This cause of action arises under the antitrust laws of the United States as 
set forth in Title 15 of the United States Code, and more particularly is brought 
upon the authority of Sections 1, 2, and 7 of the Act of Congress of July 2, 1890, 
commonly known as the Sherman Act (26 Stat. 209, 210) (15 U. S. ©. A. §§1, 
2, and 15), and Sections 4, 12, and 16 of the Act of Congress of October 15, 1914, as 
amended, commonly known as the Clayton Act (38 Stat. 731, 736, 737) (15 
U.S. C. A. §§ 15, 22, and 26). 

2. The plaintiff in this case is Slick Airways, Inc., a corporation organized 
in January, 1946, under the laws of the State of Delaware, with its principal 
place of business at Alamo Field, San Antonio, Texas. Plaintiff is, and since 
March of 1946 has been, engaged in the business of air freight. In August of 
1949, the Civil Aeronautics Board, hereinafter referred to as CAB, pursuant 


* This argument referred to the case of Capital Airlines v. Civil Aeronautics Board, 
171 F. 2d 339, certiorari denied, 69 S. Ct. 890, 336 U. S. 961, 98 L. ed. 1113. 
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to authority conferred by the Congress of the United States, granted plaintiff a 
certificate of convenience and necessity authorizing it, as a common earrier of 
freight by air, to serve fifty-two cities in the United States over a roate system 
extending from California to Maine and from Texas to Michigan. This route 
includes, as a point of service in New Jersey, the city of Newark; in fact, more 
air freight is loaded into plaintiff’s planes at Newark than at any other point 
served by plaintiff. Plaintiff maintains a fleet of twenty-one C—46 aircraft, 
each with a payload capacity of approximately 12,000 pounds, and a staff of 
some 650 employees. 

8. The defendants, whose names are set forth in the caption of this com- 
plaint, are more specifically to be identified as follows: 

(a) American Airlines, Inc., hereinafter referred to as American, is a corpo- 
ration organized and operating under the laws of the State of Delaware, with 
its principal place of business at 100 East 42d Street, New York, New York. 
American is, and for many years has been, the largest of the certificated domestic 
common carriers of passengers, express and mail. As is more specifically set 
forth below, for some time American has been engaged in the common car- 
riage of freight by air. American is authorized to serve some 67 cities over 
a route system extending from California to Massachusetts, and including as 
one of its principal points of service, particularly for air freight, Newark, New 
Jersey. American has qualified to do business in New Jersey. 

(b) United Airlines Corporation, hereinafter referred to as United, is a cor- 
poration organized and operating under the laws of the State of Delaware, with 
its principal place of business at 5959 South Cicero Avenue, Chicago, Illionis. 
United is, and for many years has been, a certificated carrier of passengers, 
express, and mail; and, as is more specifically set forth below, has for some 
time engaged in the common carriage of freight by air. United is authorized 
to serve some 65 cities located on a transcontinental route system and serves 
Newark, New Jersey, where it maintains ticket offices, operating offices, and 
ground facilities for passengers and air freight, although United apparently has 
not qualified to do business in New Jersey. 

(c) Transcontinental & Western Air, Inc., known also as Trans World Air- 
line, and hereinafter referred to as TWA, is a corporation organized and operat- 
ing under the laws of the State of Delaware with its principal place of business 
at 10 Richards Road, Kansas City 6, Missouri. TWA is, and for many years 
has been, a certificated carrier of passengers, express, and mail, and for some 
time has been engaged in the common carriage of freight by air. TW4A’s 
domestic route system is transcontinental in character and involves service to 
some 55 cities, including Newark, New Jersey, where TWA maintains ticket 
offices, operating offices, and ground facilities for passengers and air freight, 
although TWA has apparently not qualified to do business in New Jersey. 

(d) Air Transport Association, hereinafter referred to as ATA, is an unincor- 
porated voluntary association organized and controlled by the major certificated 
passenger air carriers, and neither organized nor operating under the laws of 
any state of the Union. ATA has its principal office at 1107 16th Street North- 
west, Washington, D. C. Its membership consists of the defendants American, 
United, TWA, together with Eastern Air Lines, Northwest Airlines, Capital 
Airlines, ten smaller trunk line passenger carriers, and some 15 feeder lines 
certificated since the war. Pan American Airways is also a member of ATA, 
but does not operate domestically. The right to participate and vote in ATA 
is based on the revenue ton-miles of each carrier. On this basis, leaving aside 
Pan American, the defendants American, United, and TWA have 33% 
of the votes (normally effective as control) and have throughout the history 
of air freight dominated and directed the freight policies of ATA. A number 
of ATA’s constituent members, including but not limited to American, United, 
and TWA, maintain places of business within the state of New Jersey. One or 
more of its constituent members resides, transacts business, or can be found 
within every state of the Union. The ATA serves its constituent members as 
a “trade association,” as a policymaking body and as a lobbyist through its 
officers registered for that purpose. ATA also serves defendants as a vehicle of 
concerted action and as an instrument of the conspiracy herein complained of. 

(e) Air Cargo, Inc. is a corporation organized and operating under the laws 
of the State of Delaware, with its principal place of business at the National 
Airport, Washington, D. C. It does business in almost all of the important 
cities in the United States served by the certificated passenger carriers, including 
Newark, New Jersey. It is qualified to business in forty-one of the forty-eight 
states, including New Jersey, and in the Territory of Alaska. Air Cargo, Inc. 
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is a creation of, is owned by, and operates as an agent for, American, United, 
TWA, and the thirteen other domestic trunk line certificated carriers by air of 
passengers, mail, and property. American, United, and TWA own 300 out of 
a total of 544 shares of Air Cargo, Inc, stock and contributed 75% of the 
Air Cargo, Inc. capital. The freight policies of Air Cargo, Inc. have been 
dominated and directed by American, United, and TWA. Air Cargo, Inc. has 
operated as a research organization and more recently in the field of promotion, 
solicitation, and ground handling of freight to be shipped by air on the planes 
owned an operated by the certificated carriers of passengers, mail, and property, 
Air Cargo, Inc. has also served as a vehicle of collective action and as an instru- 
ment of the conspiracy herein complained of. 

, 4. The defendants, who are named in the caption of this complaint, and who 
are identified in paragraph 3 hereof next preceding are sued jointly and 
severally. 

5. The business of the carriage of freight by air, in which the plaintiff, and 
the defendants American, United, TWA, and Air Cargo, Inc. are directly and 
the defendant ATA is indirectly engaged, involves, is inseparable from, and has 
an effect upon, commerce among the several states. 

6. Since 1938, the defendants, and other passenger airlines, have anlawfully 
conspired to monopolize, monopolized, and attempted to monopolize air trans- 
portation, and have unlawfully contracted, combined, and conspired to restrain 
trade or commerce among the several states in air transportation in general, 
Since 1946, the defendants, and other airlines, have conspired to monopolize, 
monopolized, and attempted to monopolize air freight transportation and have 
unlawfully contracted, combined, and conspired to restrain trade or commerce 
among the several states in air freight transportation. These unlawful con- 
spiracies to monopolize, monopolies, attempts to monopolize, and contracts, 
combinations, and conspiracies to restrain interstate and foreign trade and com 
merce in air freight transportation have been and are being consummated by the 
following means and methods, among others: 

(a) A deliberate attempt, through predatory rate policies and a process 
of attrition, to waste the resources of the plaintiff and other freight carriers, 
and to cause them to operate at a substantial loss; 

(b) The abuse of the privilege of intervention and participation in CAB 
proceedings controlling plaintiff's legal right and authority to engage in the 
air freight business ; 

(c) A campaign of unfair competitive practices designed to appropriate 

the business ; 
all of which was designed to drive the plaintiff and other freight carriers from 
the business. 

7. The period of time covered by this complaint begins on or about the middle 
of the calendar year 1946 and continues through the years following up to and 
including the date upon which this complaint is filed. 

8. Process issuing from this court, according to law, may properly be served 
upon all of the defendants in New Jersey. The intersttae trade and commerce 
involved in air freight is carried on in part within the District of New Jersey. 
The unlawful acts and violations hereinafter described have been and are being 
carried on and made effective, in part at least, in the District of New Jersey. 

9. In bringing this action, the plaintiff asks for a prompt judgment upon the 
merits of the issues raised and an immediate determination of its legal rights 
in order to prevent further great, imminent, and irreparable damage to its busi- 
ness, its property, and its revenue. Such an early judgment is necessary to hold 
its shippers, to avoid further impairment of its competitive position and to pro- 
tect the public interest since the survival of an air freight service, such as plain- 
tiff’s, operated with economy and efficiency and at low cost, is in the public 
interest. 

10. The plaintiff brings this action as a person injured in its business and 
property by reason of violations of the antitrust laws by the defendants. In 
bringing this action, the plaintiff brings to the attention of this Court, for such 
remedial measures as it may elect, violations of the law of the land which have 
worked, are now working, and if permitted to go on will continue to work great, 
lasting, and irreparable injury to the public. 


THE AIR FREIGHT INDUSTRY 


11. The defendants American, United, and TWA, with over $300 million of 
assets are the three largest transcontinental air carriers. They, together with 
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thirteen other carriers, or their predecessor companies, were in operation when 
the Civil Aeronautics Act of 1938 was passed and they then received, under 
the so-called “grandfather” provisions of that Act, certificates of convenience 
and necessity covering the carriage of passengers, mail, and property. Pas- 
gengers and mail were carried in 1938 and thereafter, but the only “property” 
which was transported by any of the defendants, or by any of the thirteen other 
operating airlines, prior to World War II, consisted of small packages carried 
in baggage compartments of passenger planes and known as “air express.” Air 
express was solicited, billed, and handled on the ground by Railway Express 
Agency, hereafter referred to as RHA, a subsidiary of the principal American 
railroads. In fact, the defendants and the other operating passenger carriers 
were then bound by contracts, all identical, not to carry any “property” other 
than mail except property which was tendered for carriage by the REA, and 
the rate which the public was required to pay was by these agreements required 
to be at least twice the rate charged for rail express carried on the Nation’s 
railroads. 

12. During World War IT, due to the necessity of transporting large quantities 
or material, ordnance and supplies to points scattered all over the globe, freight 
for the first time in history moved in volume by air. Methods for the efficient 
handling of cargo by air were improvised and developed by the Air Transport 
Command and the Naval Air Transport Service, and a corps of personnel trained 
and skilled in the various activities which make up the functions of a successful 
air freight service were created. These technical methods, this “know-how” 
and this body of specialized handlers of air freight were legacies of the war. 

13. Immediately after World War II, many individuals who had participated 
in or had witnessed at close range the operations of the Air Transport Command 
or the Naval Air Transport Service believed that the techniques there developed 
and the methods and equipment there used, could be put to commercial peacetime 
use. Accordingly, in late 1945 and early 1946, a number of new companies were 
organized for the purpose of entering the field of commercial air freight, the 
transportation of large shipments in freight planes over freight routes at freight 
rates. These all-freight carriers—plaintiff in particular had no interest in 
passenger traffic—were convinced that a huge potential in air freight existed 
and that, although it moved generally along the same routes as passenger traffic 
did, the problems to be faced by the carrier were quite different. They believed 
that salesmanship, expeditious and dependable transport, efficient and economical 
operation, a new approach and a tariff of low rates would quicken this potential 
into actual cargo, They discounted studies which had been made by the major 
passenger airlines and others which indicated that rates low enough to attract 
air freight in volume would be too low to cover operating costs. They brought 
to their all-freight operations an efficiency and economy previously unknown in 
air transportation, and firmly relied upon low costs to make air freight pay its 
own way and yield a profit to its carriers. Plaintiff was the largest and one of 
the first of these independents. 

14. In March 1943, the CAB ordered the passenger airlines and the REA to 
strike from their contracts the provisions binding the airlines to refuse property 
for carriage from any shipper other than the REA. Thereafter, although the 
passenger airlines made little or no attempt to solicit freight, they did have 
space available in their passenger planes for the transportation of freight. Tbe 
records indicate, however, that all sixteen certificated carriers carried no more 
than 1,228,000 ton-miles of air freight in the last six months of 1945. 

15. By March of 1946, after several months of developmental work, plaintiff 
filed with the CAB its application for a certificate of convenience and necessity 
for a transcontinental freight route. With one million dollars of private money, 
neither supplied from, nor induced by the prospect of, Government subsidy, with 
a fleet of ten aircraft, an employee roster of more than 275, plaintiff began 
actual operation, and became an aggressive promoter of air freight. In the month 
of April 1946, plaintifi’s first full month of operation, it carried a quarter of a 
million ton-miles of air freight and became the largest carrier in the field. By 
May of 1946, costs had declined so substantially that profits were in prospect 
and plaintiff's operations were proving the commercial feasibility of air freight. 
Plaintiff's business continued to grow until by August its volume for that month 
alone exceeded the entire reported volume for the whole industry in 1945. In 
1446, plaintiff carried 11,198,322 ton-miles of air freight, and with eleven other 
independent freight lines carried 27,000,000 ton-miles, whereas the sixteen 
passenger carriers (largely, American, United, and TWA) carried approxi- 
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mately 18,000,000. Plaintiff and several similar companies had thus pioneered 
the development of air freight. 

16. The year 1947 saw air freight volume continue to grow. Plaintiff carried 
22,000,000 ton-miles; the independent carriers, as a group, hauled 45,000,000 
ton-miles against 39,000,000 for the passenger carriers, In 1948, the passenger 
carriers began aggressive efforts to take over the freight business. Their total 
volume reached some 70,000,000, whereas the independent group carried some 
46,000,000. The failure of the independent group to continue its rate of gain was 
largely caused by the fact that several of the companies were forced to discon- 
tinue business in the course of the year 1948 as the result of the unlawful acts 
of the defendants hereinafter described. In 1949, American was, and at the 
present time American is, the largest carrier of freight. Its volume in 1949 
was 31,845,000 ton-miles. 

17. Pending decision by the CAB on the applications for certification, plain- 
tiff and the other independents could, in the beginning, operate either as contract 
carriers (not covered by the Civil Aeronautics Act), or under the limited author- 
ity provided by Section 292.1 of the CAB Economic Regulations permitting “ir- 
regular” common carrier operations. As volume increased and the confines of 
contract operation became more restrictive, plaintiff requested of the CAB per- 
mission to operate regularly as a common carrier until the certificate case was 
decided, and this right was granted in June of 1947 under a newly created Sec- 
tion 292.5 of the Economic Regulations of the CAB, The privilege granted un- 
der Section 292.5 was considerably broader than had existed previously but was 
still no more than a temporary license subject to revocation at any time by the 
CAB. In August of 1949, plaintiff received from the CAB its first assurance 
of a real chance to engage in this business in the form of a five-year certificate 
of convenience and necessity. 

18. The public interest in the rapid and efficient development of this air freight 
industry is beyond dispute. New and enlarged markets are created for old 
products and an economic potential which under other forms of transportation 
had remained dormant is brought into realization. Thus, cut flowers from 
California are now being daily flown to cities along the Atlantic Coast. Citrus 
fruits of Texas, once packed when green, can now be allowed to ripen on the 
tree and be delivered in Chicago, Cleveland, Newark, or Boston overnight. Fresh 
vegetables can be marketed from the Rio Grande Valley and from the Pacific 
Coast of a quality and in a volume previously unknown. Rapid replacement of 
depleted stocks in retail, wholesale, and even manufacturing establishments has 
reduced the need for maintaining inventories, Hence, the cost of warehousing 
and the price of goods to the ultimate consumer is diminished and other advan- 
tages to the nation’s economy are flowing and increasingly will flow directly 
from a well-developed air freight service. In a word, air freight at low cost 
is an instrument of consequence in converting economic potential into actual 
wealth. 

19. The national defense also will be aided and abetted by a rapid and full 
development of the air freight industry. Cargo planes are almost immediately 
convertible into military transport aircraft. The air freight potential is so 
great that a sufficient air lift to carry the total potential traffic would constitute 
for the country a fleet-in-being of substantial size, create a continued and badly 
needed demand for planes from the nation’s aircraft manufacturers, aid in de- 
velopment and improvement of transport aircraft, and furnish a corps of per- 
sonnel trained in flight and ground handling techniques. Just as the Air Trans- 
port Command and the Naval Air Transport.Service greatly advanced the 
development of the air freight industry during World War II, so a fully developed 
air freight service would greatly advance the development of a full-sized Mili- 
tary Air Transport Service if the country should become involved in another 
War. 

20. The role which an independent, unsubsidized airline committed solely 
to the carriage of air freight can play in the early achievement of this potential 
is also clear. The incentive to develop improvements in the equipment and 
methods required by air freight is paramount with a company which has no 
access to the publie treasury to make up its deficits and whose success or failure 
depends solely upon air freight. The CAB, charged by Congress with the respon- 
sibility of creating a pattern of air transportation adequate to the future, as well 
as the present, needs of the country, has decided that the public interest requires 
the presence in the industry of carriers such as plaintiff. The high level of 
rates which the defendants American, United and TWA have imposed in every 
other field of transportation, and even in air freight for communities not served 





Soe Tt aeorns on & 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1273 


by plaintiff and other independent carriers, demonstrates that the public can 
expect to receive rates and service such as they are now receiving only so long 
as the plaintiff and other independent carriers are in business. Thus the 
publie interest is directly involved in the controversy which is the subject of 
this action. 

THE CONSPIRACY 


21. The defendants have since 1988 been the beneficiaries of the subsidy 
provisions of the Civil Aeronautics Act of 1938. As a direct result of these 
subsidy provisions, not a single carrier has gone into bankruptcy or has been 
reorganized, contrary to what would have been the case but for this subsidy. 
Jealous of the unique advantages of this arrangement, the carrier beneficiaries 
of the subsidy provisions of the Act have since 1938 exhausted every effort to 
keep new carriers from entering any branch of the aviation industry and thereby 
diluting their claim on the United States Treasury. Specifically, the defendants 
American, United and TWA, and other passenger carriers, acting directly and 
also through their trade association ATA, have since 1938 conspired to monop- 
olize air transportation in general and have unlawfully contracted, combined, 
and conspired to restrain trade or commerce among the several States in air 
transportation. 

22. Thus, the defendants, individually and collectively, in combination with 
other major passenger carriers, vigorously opposed the entrance into aviation of 
the so-called feeder lines, although the obvious purpose behind the certification 
of feeder lines was the creation of additional passenger traffic to be carried by 
the defendants along with the other passenger carriers. 

23. Thus, the defendants, individually and collectively, in combination with 
other carriers and making extensive use of their trade association ATA for the 
purpose, conducted a successful fight to keep steamship lines from receiving any 
operating air rights in overseas air transportation and to prevent railroads from 
receiving any operating air rights in domestic transportation. 

24. Thus, the defendants, individually and collectively, vigorously opposed the 
entrance of freight forwarders into aviation, although their status would of 
necessity have been limited to that of “indirect carriers,’ and although the func- 
tion of freight forwarders is to generate new freight traffic, part of which would 
of necessity have been hauled over the lines of the defendants and other passen- 
ger carriers. The opposition of the defendants was not limited to appearances 
before the CAB and in the courts; but, in addition, the defendants, led by Ameri- 
can, revised their air freight tariffs to eliminate all volume breaks for the 
specific and avowed purpose of creating a tariff structure under which freight 
forwarders could not survive. 

25. Thus, the defendants, in and through their trade association, ATA, and 
their subsidiary, Air Cargo, Inc., conspired and attempted to drive the Railway 
Express Agency out of air transportation, even though they had, but a short 
time previously, been parties to an exclusive contract with REA, and even though 
the business generated by REA was at all times claimed to be profitable to the 
defendants. 

26. Thus, the defendants, individually and collectively, vigorously opposed the 
entrance into aviation of the new so-called “irregular” or “coach-type” passenger 
carriers which were organized after the war. Again, the ATA spokesman 
played an active part in this battle. American, United, and TWA and other 
passenger airlines finally entered the so-called coach business themselves. 

27. Thus, the defendants, along every front, have attempted to repel all parties 
who have sought to enter the industry. The dominant purpose of barring en- 
trance to all newcomers, by whatever arguments could be made to serve the 
passing occasion, furnishes the only thread of consistency in the whole pattern 
of conduct of the defendants. 

28. The defendants, together with other passenger carriers, have consistently 
employed as a tool of this conspiracy the trade association known as ATA. 
The defendants American, United, and TWA dominate this association, particu- 
larly insofar as freight policies are concerned. As a subdivision of this asso- 
ciation, there was created and still exists the Air Traffic Conference, which pro- 
vides the machinery for establishing rates, for controlling trade practices, and 
for limiting competition among the major passenger carriers. Among the highly 
paid officials of ATA are individuals officially registered as lobbyists who appear 
before the Congress and before other Government agencies. A substantial part 
of the time of such persons is spent in furtherance of the conspiracy to keep 
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all newcomers out of the industry and to vest the major passenger airlines with 
exclusive dominion over it. The ATA also issues publications and pamphlets 
explaining the “position” of the “established airlines’ on various controversies, 
A substantial number of these deal with the proposed entrance into aviation of 
other carriers and are published pursuant to the conspiracy herein alleged. 

29. In 1946, when plaintiff and other independent carriers entered the air 
freight business, defendants promptly resolved to bar aviation to the new car- 
riers. Experience gained in the earlier defenses of the monopoly was available, 
Tools of conspiracy, particularly the ATA organization, were at hand and a new 
one, Air Cargo, Inc., was activated for the purpose. And the motive, as far 
as defendants were concerned, for attempting to exclude plaintiff and the other 
independents was greater than ever before, because these new carriers were not 
threatening to dilute defendants’ claim on the United States Treasury but were 
actually jeopardizing it by claiming and giving indications of proving that an 
important branch of air transportation could be carried on without government 
subsidy. Accordingly, since 1946, defendants American, United, TWA and other 
passenger carriers, acting directly and also through their trade association, 
ATA, and their ground handling subsidiary, Air Cargo, Inc., have conspired to 
monopolize, monopolized, attempted to monopolize air freight, and have unlaw- 
fully contracted, combined and conspired to restrain trade or commerce among 
the several States in air freight by means and methods including but. not limited 
to those hereainafter described. 


MEANS AND METHODS 


A. Predatory rate policies and other destructive tactics 


30. Air freight is of necessity a low rate business. To be a profitable under- 
taking at low rates, costs must be kept down. To be a low cost business, air 
freight must be handled in volume. But volume can be developed in air freight 
oniy if there is stability in the business. Shippers will not make the changes in 
their methods and practices which they must make if the economies of air freight 
are to be realized unless these shippers have confidence that air freight service will 
be available to them in the future at rates similar to the rates now prevailing. 

31. In the spring of 1946, plaintiff entered the air freight business with rates 
in the neighborhood of 19¢ a ton-mile. As volume increased, costs dropped pre- 
cipitously, and by the first of June, 1946, plaintiff was able to reduce rates to 
approximately 14¢ a ton-mile and to anticipate profits at this rate in the near 
future. 

32. At the time that plaintiff entered the air freight business the defendants 
American, United, and TWA had on file with the CAB air freight tariffs for 
common carrier operations. The tariffs set forth rates which averaged in 
the neighborhood of 26¢ a ton-mile. Although these published rates were no 
doubt low in relation to costs as incurred by American, United, and TWA, they 
were prohibitively high as air freight rates. 

33. Early in June of 1946, American announced the formation of its Con- 
tract Air Cargo Division, hereafter referred to as CACD. The CACD was an- 
nounced by American shortly after the issuance of a group of CAB decisions 
in certain non-scheduled passenger airline cases which had the effect of limiting 
plaintiff's operations solely to those of a contract carrier. The wide publicity 
attending the event stated that rates for planeloads would be as low as i1l¢ 
a ton-mile. American’s representatives were quoted as stating that the rates 
would be the lowest ever charged by any type of air carrier. CACD opera- 
tions were in no sense legal and were a violation of the terms of American's 
certificate of convenience and necessity. They were in no sense contract opera- 
tions, for the advertisements which American placed in the principal news- 
papers across the country pointed out the traffic would be handled through 
Gilbert Airfreight, a freight forwarder who was holding out to the public gen- 
erally that this service was available. 

34. The representatives of American soliciting freight for CACD approached 
almost all of plaintiff’s principal customers offering to carry freight at rates 
of 11¢ a ton-mile and below. ‘These rates were three or four cents a ton-mile 
below plaintiff’s costs at that time and were so far below American’s costs as 
to leave no doubt as to American’s motive in forming CACD. 

35. The real purpose of CACD was apparent and little attempt to conceal 
it was made by American. It was to destroy plaintiff and other independent 
all-freight airlines regardless of what the campaign might cost American. Fur- 
ther, although American representatives aggressively solicited air freight for 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1275 


CACD at first, it was not so much its purpose to take away plaintiff's traffic 
as it was to compel plaintiff to reduce rates to a level below plaintiff's own cost 
in order to keep the traffic and thereby to force plaintiff to incur losses which in 
time would drive it out of the air freight business. As a consequence, plaintiff 
was compelled to reduce rates to those offered by American to plaintiff’s prin- 
cipal customers in order to hold its traffic. In addition, it was plaintiff's regular 
policy, well known to American and the other defendants, to charge similar 
rates to all customers. Thus, plaintiff was compelled to effect similar reduc- 
tions in its rates to all. After the inauguration of American’s CACD, and as 
a direct result thereof, plaintiff's average return for the carriage of freight 
dropped to 10.4¢ per ton-mile. In this period CACD never hauled a large 
quantity of freight domestically but its traffic solicitors became active whenever 
it appeared that rates were about to rise. CACD was used by American to 
harass other independent carriers elsewhere; for instance, carriers operating 
between the mainland and Hawaii and between the United States and Alaska. 
In each instance a few trips at low rates were made and then CACD would 
disappear from the picture. 

36. After CACD was largely withdrawn from domestic operations, plaintiff 
undertook the long and difficult process of restoring freight rates to levels which 
would cover its own costs. However, as American well knew and intended, the 
resistance of shippers to rate increases was great, for American, the largest 
company in air transportation, had informed the shipping public that air freight 
service would be available at 11¢ a ton-mile and shippers were loathe to pay 
higher rates to a new and relatively unknown carrier so long as there was a 
possibility that American would in time render the service at the rate it had 
announced. By the spring of 1947, nearly a year after CACD was announced, 
plaintiff had succeeded in raising its average level of contract freight rates to 
the neighborhood of 12% cents a ton-mile. 

37. In June of 1947, plaintiff was granted interim authority to commence 
operations as a common carrier. Within a day or two of the granting of this 
authorization, American abolished CACD, later to explain that it cost the com- 
pany too much money. Common carrier rates under the tariffs on file for the 
various carrier defendants were still in the neighborhood of 25¢ a ton-mile. 

38. On July 2, 1947, plaintiff, pursuant to its new authority to operate as a 
common carrier, filed with the CAB its first air freight tariff. The rates rep- 
resented a slight increase over the rates which had prevailed for its contract 
carrier operations. They averaged in the neighborhood of 12.75¢ a ton-mile. 
Twelve days thereafter, and designed to be effective also on August 1, the 
defendants American, United, and TWA and other passenger carriers filed a 
consolidated tariff in which the rates averaged in the neighborhood of 20¢ a 
ton-mile. 

89. Some thirty-five days thereafter, to wit on September 5, 1947, defendants 
American and United, together with Pennsylvania Central Airlines, filed pro- 
posed amendments to this consolidated tariff to become effective on October 5, 
1947, again reducing their rates, this time by approximately 33 percent to 1214¢ 
a ton-mile for the fifteen commodities which constituted the major part of the 
business of plaintiff and other independent freight carriers. The reduction 
applied only between cities which were served by plaintiff and other independent 
freight carriers. Although requested to do so by plaintiff, the CAB declined to 
suspend these rate ‘reductions of American, United, and Pennsylvania Central 
Airlines. 

40. Emboldened by the failure of the CAB to take action in response to plain- 
tiff's petition for suspension, on September 25, 1947, United filed a new tariff 
to become effective October 25, 1947. The new tariff made the reductions 
set forth therein applicable to all commodities except five premium commodities. 
On September 27, 1947, TWA filed a tariff which would put into effect reduced 
commodity rates on fifteen commodities in addition to those listed by American 
in its October 5, 1947, tariff. On September 29, 1947, American filed a new tariff 
adding new commodities and several new points. These reductions placed the 
defendants American, United and TWA in a position ratewise to divert to them- 
selves approximately 45 percent, measured by weight or by ton-miles, of plain- 
tiff’s business. Plaintiff again asked the CAB to suspend. By this time, CAB 
had come to recognize what was in process, suspended the tariffs, and ordered an 
investication of rate matters in air freight. 

41. In the late fall and winter of 1947, and early 1948, sharp advances in the 
nrice of gasoline and oil imposed upon plaintiff additional costs of as much as 
$15,000 a month. At the same time the whole industry including plaintiff was 
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confronted with costly increases in wage rates, Plaintiff had been able to earn 
substantial profits in September and October of 1947 during its second and 
third month as a common carrier, operating under a tariff with rates of 12.75¢ 
a ton-mile, and as yet not feeling the impact of the lower rates promulgated in 
the above mentioned tariffs filed by United, TWA, and American. However, the 
increases in costs which had occurred, together with the loss of business which 
resulted from the rate cuts by the defendants, converted the profits realized in 
September and October into losses in November, December, January, and there- 
after. Plaintiff was unable to increase rates to compensate for rising prices of 
gasoline and oil and advancing wages because the defendants were operating at 
rates which already were below plaintiff’s rates on approximately one-half of 
the business. This situation, as defendants intended, was one which CAB was 
for the moment powerless to correct, for, having suspended the rate reductions 
of September 25, 27, and 29, and having ordered an investigation, the CAB had 
done all it could under the statute until a public hearing was held. Plaintiff, 
dependent on air freight for revenue, was in a desperate situation. 

42. The defendants American, United, and TWA, on the other hand, were in 

a very different situation. They were under no compulsion, legal, econemic, or 
otherwise, of making a commercial or financial success of the air freight busi- 
ness. Air freight has never accounted for more than 7% of their total revenue, 
the main part having at all times been derived from carriage of passengers 
augmented by air mail pay, including subsidy, and by express. Thus, freight 
losses during this period and at all other times have been hidden in overall 
losses or made up out of profits from other revenues, or more often out of 
subsidy from the United States Treasury. These carriers have consistently 
insisted that no reasonable accounting methods existed under which their costs 
incurred in the rendition of passenger, express, mail, and freight service could 
be separated, and have succeeded up to the present time in preventing their 
stockholders, the public, the shippers, and even the CAB from knowing what 
their costs for carrying air freight were, what their losses in air freight 
were, and the extent to which these losses have been made up by Government 
subsidy. In furtherance of their desire and intent to obtain the air freight 
field exclusively for themselves, they had the financial power (but not the right) 
to hold air freight rates at ruinous levels in spite of rising costs and the ability 
to conceal their own losses from their stockholders and the CAB. 

43. With personnel, aircraft, organization, approach, and outlook ill-suited to 
air freight, it was only to be expected that from the very beginning the costs of 
the defendants’ freight operations would have been extremely high. Measured 
by any reasonable allocation and costs as between the various services which 
they render, their losses from the carriage of air freight have been and continue 
to be enormous. 

44. Hearings were held in late 1947 and early 1948, and in June of 1948, the 
CAB issued a minimum rate order which established a formula for minimum 
rates in air freight. The order was issued at the urgent request of plaintiif 
and other independent carriers and over the vigorous and concerted opposition 
of defendants. The CAB rejected the defendants’ pleas for freedom to develop 
air freight in their own way, holding instead that a rate war was in progress 
which was not in the public interest. 

45. The CAB’s minimum rate order directed all carriers to establish rate 
levels in their tariffs which would be above the minimum rate established in 
the order. In defiance of this request, American substantially undercut plain- 
tiff’s first tariff under the minimum rate order and on at least one occasion, 
after the issuance of the order, in October of 1948, American reduced rates so 
drastically that, at plaintiff's request the new tariff was suspended by the CAB. 
American’s every effort has been to reduce rates on westbound business where 
reduced rates were not required in order to increase volume. 

46. At the time of the hearing and the arguments in the minimum rate case, 
it was pointed out by plaintiff and other independent carriers that a serious 
backhaul problem existed in air freight and that developmental rates would be 
required to stimulate traffic for the backhaul, the eastbound movement from 
the Pacific Coast and from Texas to Hastern, Central, and Mid-Western markets. 
When the CAB began consideration of this matter, defendants American, United 
and TWA thereupon completely reversed their position and again in concert 
urged the CAB to apply the minimum rate order strictly to all commodities not 
then moving in air freight. Since the backhaul problem of each of the defend- 
ants is substantially worse than that of plaintiff, no explanation of this change 
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of position exists other than the desire of the defendants to prevent the air freight 
business from being conducted by any carrier on a sound and economical basis 
until plaintiff and other carriers, dependent on air freight for revenue, are 
driven from the business. 

47. These many changes in rates and in rate policies for which the defendants 
are responsible served to undermine the confidence of the shipping public in the 
firmness of the rate structure and in the stability of the air freight industry, to 
the great injury of plaintiff and other all-freight carriers who were dependent 
upon air freight. 

18. The defendants’ efforts to keep freight forwarders out of the business, 
including the deliberate establishment of tariffs under which freight forwarders 
‘ould not operate and their opposition before the CAB to the request of the 
freight forwarders for operating authority, represented an additional step in 
the campaign to retard the development of air freight unless that development 
could be reserved exclusively to the defendants and other passenger carriers. 

49. Defendants have taken any and all steps and supported any and all 
measures which would tend to delay or interfere with the development of plain- 
tiffs business, regardless of the effect which such steps and positions might have 
had on the development of air freight generally, upon the public interest, or upon 
the sound growth of their own traffic and revenue. 


B. Abuse of CAB procedures as part of the plan 

50. The power to decide who may engage in air transportation is vested in the 
CAB, as is some power to regulate rates and certain competitive practices. There- 
fore, plaintiff has, in the proper performance of its business, resorted to pro- 
ceedings before the CAB from time to time. Particularly, plaintiff in March 
of 1946 applied for a certificate of convenience and necessity from the CAB, 
and it was apparent to all that the issuance of such a certificate was an absolute 
prerequisite to plaintiff’s achieving its objectives in the freight business. 

51. CAB procedural rules permit intervention by interested carriers in these 
proceedings and, accordingly, the defendants American, United, and TWA had a 
right as individual carriers to intervene in the proceedings in which CAB de- 
termined whether or not plaintiff should receive a certificate. But the defend- 
ants have abused the privilege so granted by conspiring first to block the issuance 
of the certificate, if possible to do so, and second, to delay it for the greatest 
possible length of time, well knowing that the issuance of the certificate would 
substantially increase plaintiff’s ability to withstand the predatory rate practices 
and unfair competitive practices in which defendants were engaged in an effort 
to drive plaintiff out of air freight. 

52. Efforts to block certification have included an organized, rehearsed, and 
well planned campaign of opposition before the Board; the use of ATA as a 
formal party to the proceeding in an effort to convince the Board that certifi- 
cation of the plaintiff would be contrary to the wishes of the “established air- 
lines” of the United States ; the dissemination of false and misleading and harm- 
ful propaganda about the plaintiff and other independents; an effort through 
Congressional appearances and public statements to create a background of ad- 
verse Congressional and public sentiment against which certification by the CAB 
would be difficult. 

53. Efforts to delay certification have included every available legalistic de- 
vice. As a result of this activity on the part of the defendants, their trade 
association, and others, the certificate case proceeding alone required 65 days of 
hearings, 35,000 pages of testimony and exhibits, briefs before the examiners, a 
year’s study by the examiners, an examiner’s report, briefs before the CAB, 
oral argument before the CAB, a reopened hearing before an examiner, a tenta- 
tive decision by the CAB, exceptions thereto, still another argument before the 
CAB, and finally, three and a half years after the application was filed, a decision 
which the defendants have now appealed to the United States Court of Appeals 
of the District of Columbia Circuit. Their requests addressed to that Court for 
a stay of the CAB order, supported as usual by lengthy briefs, were summarily 
rejected by that Court. 

54. Similar concerted efforts, first to block and then to delay have been made 
by the defendants in every proceeding before the CAB which could in any way aid 
plaintiff or aid the development of air freight. 

55. These tactics before the CAB are part of the program of the conspiracy 
to prevent new competition in air freight. Thus, the defendants have used 
losses imposed upon plaintiff by their own predatory rate policies as an argu- 
ment against plaintiff's certification. Conversely, prior to August 1949, they 
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used the fact that palintiff was not yet certificated and hence without firm op- 
erating authority, as an argument why shippers should not ship over plaintiff's 
system. And the fact that plaintiff had but a temporary license to engage in the 
business had the effect, as was always intended, of seriously impairing plaintiff's 
ability to withstand defendants’ war of attrition. 

56. In every CAB proceeding in which plaintiff has been a party, public coun- 
sel, the Board’s examiners, and the Board itself has either recommended or ruled 
in favor of plaintiff’s position and against defendants, except in the matter of 
whether plaintiff would be permitted to carry air express. But defendants’ suc- 
cess in delaying these proceedings, coupled with their other activities, have im- 
posed irreparable injuries upon plaintiff during the period of delay. And the 
CAB has no power to award damages or to make whole the victims of a con- 
spiracy ; for the ancient right to be made whole for an injury to a person’s busi- 
ness or property has never been transferred from the courts of law to the CAB. 


C. Unfair competitive practices 


57. Defendants’ effort to drive plaintiff from the business and to preempt to 
themselves and other major passenger carriers the whole field of air freight 
have not been limited to the acts recited above. They go beyond the manipula- 
tion of rates and the tactics of arresting administrative processes as a means of 
insuring the success of the war of attrition waged against the independent freight 
carriers. The defendants, especially since December of 1948, have attempted to 
eapture all available freight traffic. These efforts have included improper, as 
well as proper methods of competition, designed to take away customers of plain- 
tiff and to capture the business of new shippers who were potentially customers 
of plaintiff. 

58. Some power to regulate unfair competitive practices in the air freight 
transportation industry is vested inthe CAB. However, the CAB budget will not 
permit of an adequate enforcement staff; the CAB’s powers do not include ade- 
quate sanctions for enforcing orders with respect to unfair competition, and the 
CAB docket is overcrowded. As a result, examination of alleged violations is 
slow, hearings on them are deferred, and when action is finally taken it cannot be 
supported with adequate penalties. These facts are well known to the defend- 
ants, who, as a result, have freely engaged in unfair competitive practices. 

59. Plaintiff knows of instances when improper acts in furtherance of the 
conspiracy were done and alleges on information and belief that there have 
been many more because in the very nature of things plaintiff will know for 
the most part only of instances where defendants’ efforts have failed. Shippers 
who shift their business to defendants because of defendants’ improper conduct 
do not ordinarily disclose the reason. However, instances of various kinds 
of unfair and unlawful trade practices employed by the defendants are known 
to your plaintiff. 

60. Defendants have sought to capture plaintiff’s customers: 

(a) Through use of unlawful rebates, and unlawful rate reductions. 

(b) Through threats to customers, actual and potential, of serious business 
injury unless their accounts were transferred from plaintiff to one of the carrier 
defendants. 

(c) Through the circulation to plaintiff's customers, actual and potential, 
of rumors and reports concerning plaintiff, of what the CAB was about to do 
to plaintiff, and of the alleged impending removal of plaintiff from the air 
freight business. Such customers of plaintiff have been informed that they 
should immediately transfer their business from plaintiff if they expected 
proper consideration by the defendants when plaintiff did go out of business. 

61. Defendants in order to injure plaintiff : 

(a) Through their trade association, ATA, and their subsidiary, Air Cargo, 
Ine., have attempted to prevent any of the passenger airlines from signing 
interline agreements and from exchanging traffic with plaintiff. 

(b) Through their trade association, ATA, have issued pamphlets, advertise- 
ments, and other propaganda designed to convince the shipping public that 
plaintiff was and is an interloper upon the territory of and is not recognized 
by the Hstablished Airlines of the United States, well knowing and intending 
that such publicity would tend to deter members of the business community 
from dealing with plaintiff. 

(c) Have used the power of their combination and conspiracy to prevent 
the publication of favorable news items concerning plaintiff. 
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DAMAGES 


62. The confederation, the conspiracy, and the course of conduct of the de- 
fendants, acting as individuals and in concert, and as heretofore alleged, have 
caused great and lasting injury to the property and business of the plaintiff, 
and to the public interest as well. 

63. The defendants, by their conduct in preventing plaintiff, the lowest cost 
carrier in air freight, from charging rates which plaintiff either had in effect 
or had attempted to put in effect first, through the activity of American’s CACD, 
then through the October 1947 rate reductions of American, United, and TWA, 
and finally through American’s rate reductions after the issuance of the mini- 
mum rate order, have caused plaintiff great and lasting damage. Had plaintiff 
been able to charge its own rates, based upon its own low costs through this 
period, plaintiff’s revenues would have been increased by more than $900,000. 

64. Pursuant to the desire and intent of the defendants, uneconomic rates 
imposed upon this industry by defendants and other improper activities of de- 
fendants have so seriously depleted plaintiff's reserves and injured its business 
and property as in a major degree to impair plaintiff’s ability to maintain its 
erganization and to carry forward its freight business. These activities have 
materially impaired plaintiff's very capacity to compete. 

65. These activities on the part of defendants have prevented plaintiff from 
securing the necessary funds with which to purchase time-and-labor-saving 
devices which would further have reduced its costs, to engage in advertising, and 
to maintain an adequate staff of competent personnel. Thus, this shortage 
of funds has denied to plaintiff economic opportunity, reduced its efficiency 
and increased its cost, and arrested the growth of its business. 

66. The use of all-cargo aircraft by defendants can be in no way justified 
on any cost basis. Their losses in all-cargo operations have been tremendous, 
yet a substantial amount of the traffic hauled in all-cargo aircraft by the de- 
fendants could have been hauled by plaintiff. Thus, plaintiff has been damaged 
by the fact that defendants, actuated by other than sound business motives and 
at great cost to themselves, have in this way appropriated a substantial part 
of the air freight business. 

67. Defendants’ war of attrition, arbitrary manipulation of rates, abuse of 
administrative processes, unfair competition practices, unlawful activities within 
the market, and campaign of false and misleading propaganda, all executed as 
parts of their conspiracy to drive plaintiff out of the air freight business, have 
served, as was intended by the defendants, to prevent plaintiff from obtaining 
the necessary financing at times when capital markets were favorable. Thus, 
plaintiff has been deprived of the opportunity to expand, to advertise, to purchase 
new and better and more efficient equipment, to hire additional personnel, and 
to serve the public in the manner which the public and the business require. 

68. All the unlawful acts and things done, as recited in the paragraphs above, 
have caused and are causing great and lasting and irreparable damage to the 
good will, the business, the property, the competitive position, and the future 
prospects of plaintiff. 


PRAYER FOR RELIEF 


WHEREFORE, your plaintiff Slick Airways, Inc., prays this Honorable Court: 

1. That summons issue directed to each and all of the defendants, as named 
in paragraph 3 above, commanding them to appear and to answer the allegations 
contained in this complaint and to abide by and perform such orders and decrees 
as this Honorable Court may in the premises make. 

2. That during the course of this litigation, and at the conclusion of the 
trial for all time thereafter the defendant jointly, and each of them severally, 
be enjoined from doing any act or thing identical with, or in kind and character 
like unto the acts and things herein complained of, and that in particular the 
defendants be enjoined from all collective action relating to, and from any and 
all moves which directly or indirectly threaten to monopolize or to establish their 
dominion over air freight, and that such injunction be imposed upon the de- 
fendants and each of them and upon all their officers, directors, servants and em- 
ployees, and upon all persons natural and corporate acting for or in concert with 
rn defendants or any of them, or under their control, direction, permission, or 

cense, 

3. That upon the conclusion of the trial the plaintiff, Slick Airways, Inc. have 
and receive of and from the defendants, jointly and severally, the damages by 
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it sustained in the sum of $10,000,000 and that, as commanded by the law said 
damage be trebled, amounting as so trebled to the total sum of $30,000,000. 

4. That this Court allow to the plaintiff and that the defendants, jointly and 
severally, be required to pay the full costs of the suit, and in addition thereto a 
reasonable fee for the services of plaintiff's attorneys. 

5. That the Air Transport Association be enjoined from operating as a combi- 
nation, confederation and conspiracy in restraint of trade and commerce among 
the several states and from all activities designed to prevent new carriers from 
entering the field of air transportation. 

6. That this Honorable Court, upon its own motion, make and enter from 
time to time such appropriate orders concerning the activities of the defendants, 
or any of them, as may be deemed just, proper and necessary to guard the public 
interest against their violations of the antitrust laws. 

7. And that the plaintiff have such other, further, additional and different 
relief as the court of this action shows to be necessary and this Honorable Court 
may deem to be just and proper. 

Minton, DinsMOrE AND LANE, 
By ArtHur 8. LANE, 
Attorneys for Plaintiff 
Trenton Trust Building, 
Trenton, New Jersey. 
Steprore & JOHNSON, 
ARNOLD, FortTAs & PORTER, 
Washington, D. C. 
of Counsel 


Exursir No. 2 
In THE UNITED States District Court 
FOR THE DisTRict or CoLUMBIA 
Holding a Civil Term 
Civil Action No. 1332-49—Trial by Jury Requested 


Filed April 4, 1949, Harry H. Hull, Clerk. 


8. S. W., Incorporated, a corporation under the laws of the State of Delacare, 
Concord, Contra Costa County, California, Plaintiff, v. Air Transport Asso- 
ciation of America, and Air Traffic Conference of America, both of 1107 Sia- 
teenth St. NW., Washington, D. C.; American Airlines, Inc., and American 
Overseas Airlines, Inc., both of 1437 K St. NW., Washington, D. C.; Braniff 
Airways, Inc., 815 Fifteenth St. NW., Washington, D. C.; Capital Airlines, Inc., 
Hotel Statler, 16th and K Sts. NW., Washington, D. C.; Colonial Airlines, Inc., 
Shoreham Building, 15th and H Sts. NW., Washington, D. C.; Continental 
Air Lines, Inc., Shoreham Bldg., 15th and H Sts. NW., Washington, D. C.; 
Eastern Air Lines, Inc., 805 15th St. NW. and Hotel Statler, Washington, D. C.; 
Northwest Airlines, Inc., 1510 H St. NW., Washington, D. C.; Pan American 
Airways, Inc., and Pan American-Grace Airways, Inc., both of Bowen Building 
and 1109 Connecticut Ave. NW., Washington, D. 0.; Transcontinental & West- 
ern Air, Inc., 745 15th St. NW., and 1026 17th St. NW., Washington, D. C.; 
and United Air Lines, Inc., 805 15th St. NW., and Hotel Statler, Washinaton, 
D. C.; Defendants. 


COMPLAINT FOR DAMAGES AND INJUNCTION 
(Federal Antitrust Laws—Injuries to Business and Property ) 


THE PLAINTIFF 


S. S. W., Incorporatep, is a corporation created under and organized and 
existing under and by virtue of the laws of the State of Delaware. It has its 
principal place of business in Concord, Contra Costa county, California. Its 
President and General Manager is S. E. Spicher. Said plaintiff brings this civil 
action against the defendants hereinafter set forth, and complains and alleges 
as follows: 
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I, JURISDICTION AND VENUE 


1. This complaint is filed and these proceedings are instituted under Section 7 
of the Act of Congress of July 2, 1890, c. 647, 26 Stat. 209, as amended, entitled 
“An Act to protect trade and commerce against unlawful restraints and monopo- 
lies,” said Act being commonly known as the Sherman Act, and Sections 4, 12, 
and 16 of the Act of Congress of October 15, 1914, ¢. 333, 28 Stat. 731, as amended, 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” commonly known as the Clayton Act, 
against the above-named defendants, in order to recover from them damages 
suffered by the said plaintiff as a consequence of the violation by the defendants 
of Sections 1, 2, 3 of the Act of Congress of July 2, 1890, c. 647, 26 Stat. 209, 
as amended (Sherman Act), to the great loss and damage of the plaintiff, and 
to prevent and restrain further violations by the defendants of the said Sec- 
tions 1, 2, and 3 of the Sherman Act which have been and are continuing to be 
violated to the irreparable harm and injury of the plaintiff. 

2. The unlawful acts and violations hereinafter alleged, include the con- 
tinuous combination and conspiracy in direct restraint of interstate airborne 
trade and commerce and transportation, and of the said trade and commerce 
of and within the District of Columbia, and the continuous making of contracts 
and sales of tickets within the District of Columbia by the defendants which 
have been and are a part of the unlawful understandings and agreements 
hereinafter alleged, and the transcation and performance in part within the 
District of Columbia of many of the acts and things hereinafter charged. 


II. DESCRIPTION OF THE DEFENDANTS 


3. Air Transport Association of America has its principal offices in Washing- 
ton, D. C., located at 1107 Sixteenth Street NW. of said city. On information 
and belief it represents nearly all of the so-called certificated domestic and inter- 
national airlines of the United States, and its membership is composed of all or 
nearly all of the defendant and coconspirator airlines named herein, and others 
unknown to plaintiff. On information and belief it is alleged that said Air 
Transport Association of America is an incorporated association 

4, Air Traffic Conference of America has its principal offices in Washington, 
D. C., located at 1107 Sixteenth Street NW. On information and belief it 
is an unincorporated association representing nearly all of the so-called certifi- 
cated airlines, both domestic and international, including all or nearly all of 
the defendant and coconspirator airlines named herein, and others unknown 
to the plaintiff. Its executive secretary is M. S. Redfern. It is sued as the 
common representative of its membership in matters of tariffs, ticket sales, 
and policing thereof. 

5. On information and belief it is alleged that functions and personnel of 
Air Transport Association of America and Air Traffic Conference are inter- 
locking and interwoven. Thus M. S. Redfern, executive secretary of the Con- 
ference, is a vice president of Air Transport Association and its Traffic Secre- 
tary. These organizations have many constituent committees dealing with 
such matters as securing establishment and maintenance of municipal airports, 
radio communications, composition and filing of tariffs, legislative matters, con- 
tacts with government administrative agencies, whose personnel on information 
and belief is alleged to be interlocking. However, in carrying out their part 
in the unlawful activities hereinafter alleged, it has been the function of Air 
Transport Association in part to act with and through the defendant and co- 
conspirator airlines, whereas it has been the function of its affiliates, Air 
Traffic Conference, to seek to regulate and control ticket agencies which sell 
and offer for sale air travel tickets and transportation. 

6. American Airlines, Inc., is a corporation under the laws of Delaware, hav- 
ing its principal office at 100 East 42nd Street, New York 17, New York, and a 
general office at 1437 K Street NW., Washington, D. C. 

7. American Overseas Airlines, Inc., is a corporation under the laws of 
Delaware, having its principal office at 100 East 42nd Street, New York 17, 
a York, and maintaining a general office at 1437 K Street NW., Washington, 

Cc 


8 Braniff Airways, Inc., is a corporation under the laws of Oklahoma, having 
its principal place of business at Love Field, Dallas 9, Texas, and maintaining 
2 office for the transaction of business at 815 Fifteenth Street NW., Wash- 
ngton, D. C. 
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9. Capital Airlines, Inc., is a corporation under the laws of Delaware, having 
its headquarters at Washington National Airport, Washington, D. C., and main. 
taining an office for the transaction of business in the Hotel Statler, Sixteenth 
and K Sts. NW., Washington, D. C. 

10. Colonial Airlines, Inc., is a corporation under the laws of Delaware, having 
its head office at 630 Fifth Avenue, New York, N. Y., and maintaining executive 
offices in the Shoreham Building, 15th and H Sts. NW., Washington, D. C. 

11. Continental Air Lines, Inc., is a corporation under the laws of Nevada, 
having its principal office at Stapleton Airfield, Denver 7, Colorado, and maip- 
taining offices for the transaction of business in the Shoreham Building, 15th 
and H Sts. NW., Washington, D. C. 

12. Eastern Air Lines Inc., is a corporation under the laws of Delaware, 
having its principal office at 10 Rockefeller Plaza, New York 20, N. Y., and 
maintaining offices for the transaction of business at 805 Fifteenth St. NW, 
and Hotel Statler, Sixteenth and K Sts. NW., Washington, D. C. 

13. Northwest Airlines, Inc., is a corporation under the laws of Minnesota, 
having its headquarters at 1885 University Ave., St. Paul, Minnesota, and main- 
taining an office for the transaction of business at 1510 H Street NW., Washing. 
ton, D. C. 

14. Pan American Airways, Inc., is a corporation under the laws of New York, 
having its head office at 135 East 42nd Street, New York 17, New York, and main- 
taining offices for the transaction of business at the Bowen Building, 815-821 
Fifteenth Street NW. and 1109 Connecticut Avenue NW., Washington, D. C. 

15. Pan American-Grace Airways, Inc., a corporation under the laws of Dela- 
ware, has its principal place of business at 135 East 42nd Street, New York 17, 
N. Y., and maintains offices for the transaction of business at the Bowen Build- 
ing and 1109 Connecticut Avenue NW., Washington, D. C. 

16. Transcontinental & Western Air, Inc., a corporation under the laws of Del- 
aware, has its headquarters at 101 West 11th Street, Kansas City 6, Missouri, and 
maintains offices for the transaction of business at 745 Fifteenth St. NW. and 
1026 Seventeenth Street NW., Washington, D. C. 

17. United Air Lines, Inc., a corporation under the laws of Delaware, has its 
principal place of business at 5959 South Cicero Avenue, Chicago 38, Illinois, 
and maintains offices for the transaction of business at 805 Fifteenth Street 
NW., and the Hotel Statler, Sixteenth and K Streets NW., Washington, D. C. 


III. DESCRIPTION OF THE COCONSPIRATOR AIRLINES 


18. The following-named corporations, hereinafter sometimes referred to as 
the coconspirator airlines, are incorporated and have their principal places of 
business as hereinafter described: 


Name of corporation State of incorporation Business address 


All American Airways, Inc....| Delaware an National Airport, Washington, 
Caribbean-Atlantic Airlines, | Puerto Rico P. O. Box 3214, San Juan, P. R. 

Challenger Airlines Co. __..-- Wyoming a Airfield, Terminal Bldg., Denver 7, 
Cyne & Southern Air Lines, | Delaware Municipal Airport, Memphis, Tenn. 

Delta Air Lines, Inc Municipal Airport, Atlanta, Ga. 


Empire Air Lines, Inc-.---_---- P. O. Box 268, Boise, Idaho 
Florida Airways, Inc. __.....-.- rida P. QO. Box wi, Oriendo, Fla. 


Hawaiian Airlines, Ltd Inter-Island Bldg., Fort and Merchant Sts. 
Honolulu, T. H. 
Inland Air Lines, Inc-.-.- Care of Western Air Lines, Inc., 6060 Avion 
Dr., Los Angeles 45, Calif. 
Mid-Continent Airlines, Inc...| Delaware 102 East 9th St., Kansas City 6, Mo. 
Monarch Air Lines, Inc Colorado...........-...-| Stapleton Airfield, Denver, Colo. 
National Airlines, Inc Florida. ._.......-......] 3240 Northwest 27th Ave., Miami 37, Fla. 
Northeast Airlines, Inc........}| Massachusetts... ......- Logan International ie” Boston 28, Mass. 
Pacific Northern Airlines .-.------} 1824 4th Ave., Seattle 1, Wash. 
Piedmont Aviation, Inc ».| Smith-Reynolds ap) Poh nly a wee 0. 
Pioneer Air Lines, Inc Texas Municipal Airport, Houston, Tex. 
Robinson Airlines Corp 
Southwest Airways Co ie . 
Western Air Lines, Inc_- 6060 Avion Dr., Los Angeles 45, Calif. 
Wisconsin Central Airlines, | Wisconsin........_---._- Municipal Airport, Madison, Wis. 

c. 
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IV. DEFINITIONS 


19. “Commercial Air Carrier” means any person, firm, or corporation of the 
United States who undertakes to engage in the transportation of persons, freight, 
mail, of other property for compensation or hire. The commerce in which said 
air carriers engage will sometimes hereinafter be referred to as airborne 
commerce and transportation. 

“Airport” means a landing area used regularly by aircraft for receiving or 
discharging passengers or cargo. 

‘Fixed Base” means an airport used by a commercial air carrier, usually a 
nonscheduled carrier, as a principal station or base of operation. 

“Certified Air Carrier,” or “‘Certified Air Line” means a commercial! air carrier 
which is required to and does operate according to a schedule of fixed routes and 
flights and receives from the Civil Aeronautics Authority a Certificate of Public 
Convenience and Necessity authorizing it to engage in such air transportation 
according to such predetermined routes between terminals and intermediate 
points and upon such conditions as to numbers and times of flights and facilities 
as are specified therein. 

“Nonscheduled Air Carriers” sometimes known as “‘Nonskeds” and also some- 
times termed “Irregular Air Carriers” are commercial air carriers which like- 
wise are required to obtain from the Civil Aeronautics Administration or Author- 
ity a certificate which authorizes them to operate, and which registers and classi- 
fies them as being permitted to transport persons and property in services not 
involving regularities of routes or schedules and not in accordance with any 
fixed operational pattern. 

“Ticket Agency” sometimes designated “Travel Agency” means any agency 
not a branch of the defendants or coconspirators herein named which holds itself 
out to the public as being engaged in the sale and distribution of tickets, charters, 
and contracts for airborne passenger transportation. 


Vv. NATURE OF THE TRADE AND COMMERCE INVOLVED AND BACKGROUND OF THE 
CONSPIRACY CHARGED 


20. Commercial air carriers of the United States are now operating approxi- 
mately 1,500 aircraft engaged in commercial airborne transportation. Of this 
number approximately 750 of these planes are operated by the so-called “certifi- 
cated” air carriers, including the defendants and coconspirators herein and ap- 
proximately 750 similar aircraft are operated by the “nonskeds.” On identical 
comparisons, i. e., for hours of operation, miles of flying and same type of 
equipment and same types of flight, the safety record (from the standpoint of 
fatal accidents) of the “noskeds” has been not only as good as, but it has been 
better than that of the so-called “certificated air carriers.” 

The certificated commercial air carriers from almost the beginning of this 
industry have received substantial and generous subsidies from the Government 
of the United States through subsidies granted to them annually in the form of 
contracts for the carriage of the United States mail. 

These subsidies have annually amounted in the last several years, from several 
hundred thousand dollars per “certificated airline’ to several million dollars per 
“certificated airline.” Nevertheless, despite such subsidies, nearly all of the 
said commercial air carriers which have profited from airmail contract grants, 
with the exception of but one or two, have continuously reported deficits amount- 
ing in many instances to very large sums annually, in spite of the addition to 
such lines of new deluxe aircraft. 

Most of the leading airports in the larger centers of travel and population of 
the country were developed by aid and cooperation of municipalities, counties, 
and private business enterprise not associated with the “certificated” air car- 
riers, so that the latter have obtained the benefits of such facilities at a minimum 
to cost to them. At such terminal points these carriers, including many of the 
defendants and coconspirators herein, have generally been successful in obtain- 
ing exclusive repair and maintenance shop and hangar concessions for long 
periods of time. Such exclusive control of such facilities has operated to the 
disadvantage of the “nonskeds,” including plaintiff, as hereinafter set forth. 

At the conclusion of World War Two the “nonsked” or “irregular air carrier” 
operators began an amazing development in the country and became an impor- 
tant factor in its commercial aviation picture. Led by veterans trained in 
aviation these operators have engaged in a variety of services. They have con- 
ducted both extensive passenger and freight service and transportation, in fact 
carrying large volumes of many items never before shipped extensively by air. 
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From the standpoint of volume and amount of traffic carried, the so-caileg 
“certificated air carriers” have transported the largest amount of passengers in 
domestic and foreign commerce; and the “nonskeds’” have transported the 
largest volume of air freight cargos. The certificated commercial air carriers, 
including the defendants and coconspirators, have not been equipped, and with 
the exeption of a few aircraft obtained for that purpose recently by a few of the 
lines, are not equipped, for the carriage of air freight cargoes. The non- 
scheduled aircraft carriers have maintained such high standards of service that 
some of them have been enabled to carry air freight cargoes continuously in in- 
terstate commerce at rates as low as 15¢ per ton-mile. The plaintiff carried sub- 
stantial and considerable numbers of such air freight shipments at comparable 
low rates until compelled to forego such freight cargo shipments by the action 
of the certificated air carriers described below. 

The “nonsked” or “irregular air carriers” have not had the benefit of Goyv- 
ernment subsidies to assist and aid them in their commercial operations, but 
nevertheless many of them, including the plaintiff herein, have been able to obtain 
large and substantial profits on their operations until interfered with and 
injured by the conspiracy and restraints described herein; and would continue 
to obtain such profits were it not for the restrictive practices hereinafter 
described. 

The nonscheduled or irregular air carriers have at all times been required 
to, and have operated under and subject to the safety standards and standards 
of inspection of equipment that are promulgated by the same governmental au- 
thority having jurisdicion over the so-called certificated air carriers or sched- 
uled commercial airlines. Similarly the pilots who operate the aircraft of the 
nonskeds, including plaintiff’s, are licensed and operate under and pursuant 
to the same rules, regulations, and inspections as apply to the pilots of the 
so-called certificated airlines. 

The plaintiff began its operations August 6, 1946, and it has had an excellent 
safety record, having no accidents of any kind during the entire period of opera- 
tion. Plaintiff's president and general manager, S. E. Spicher, was formerly a 
captain in the Naval Air Transport Service and an instructor in various military 
operational and air training activities. At the conclusion of the war plaintiff's 
president was informed and led to believe that a profitable field existed in fixed- 
base and nonscheduled commercial air business, whereas there was no business 
opportunity for him with any of the certificated airlines, and he with other 
associates formed the plaintiff corporation and have from time to time purchased 
or leased aircraft ranging imnumber from 1 to 5 planes for the purpose of engag- 
ing in trade and commerce throughout the United States. The plaintiff has from 
time to time endeavored to supply transportation for and has engaged in a number 
of different forms of airborne trade and commerce. Plaintiff has regularly car- 
ried freight and passengers cross-country on nonscheduled flights pursuant to 
charter, contracts, and/or ticket sales and under its nonscheduled air carrier 
operating certificate from the CAA is classified as a common carrier. Plaintiff 
developed a large and profitable sightseeing business taking parties over national 
parks (in the process crossing States lines) until such business was destroyed 
by action of defendant United Air Lines hereinafter set forth. Plaintiff developed 
irregular, continuous and profitable interstate carriage of air freights until such 
business was destroyed by the cut-price competition of the defendants and co- 
conspirators related below. Plaintiff developed a profitable interstate passenger 
transportation business at “coach rates” until injured and restricted by the cut- 
price competition of the defendants and coconspirators, or some of them, as 
related below, and as the result of surveillance and policing of ticket sales agen- 
cies throughout the United States by the defendants and coconspirators or some 
of them, as related below. 

The operation, safety, and business record of the plaintiff is of such character 
and so highly thought of by those familiar with it that the Contra-Costa County 
Board of Education and the San Francisco Boards of Education sponsor educa- 
tional tours via plaintiff's aircraft, and plaintiff is recognized by the College 
of the Pacific and the University of California for educational flights. In con- 
junction with such educational flights the University of California’s teachers 
are given credit on extension courses conducted by that university. 

Until recently the certificated or scheduled commercial air carriers were et- 
gaging in competition with the nonskeds in the carriage of airfreight cargoes, 
charges being from 15 to 19 cents per ton-mile; however, some of the defendants 
and coconspirators recently dropped their ton-mile airfreight charges to 12 cents 
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and in fact some of them went as low as 10 cents per ton-mile. After several 
weeks of such operation at such lowered rates they were successful in driving 
a large number of nonskeds out of the airfreight business, including the plaintiff 
herein, and after having obtained airfreight business by such cut-price rates, said 
certificated commercial air carriers promptly increased their passenger trans- 
portation rates in order to offset the loss they had sustained on the lower freight- 
rate bases. 

On information and belief, it is alleged that at the leading and important air- 
ports long-term exclusive concessions have been obtained by the defendants and 
coconspirators from major and leading oil and gasoline distributing companies. 
Further, such major oil companies have in many instances entered into long- 
term exclusive contracts with many of the defendants and coconspirators to sup- 
ply them with petroleum products based wpon a quantity-discount arrangement 
which gives such certificated air carriers the benefit of large discounts based upon 
the national quantities of such products purchased by each such carrier, as 
against a much smaller discount to the nonskeds, including plaintiff, on their 
total purchases from each oil-and-gasoline marketer. Coupled with the airport 
concessions, such exclusive quantity-discount gasoline-and-oil contracts have 
operated in a discriminatory and preferential manner for the defendant and co- 
cospirator carriers, and against the nonskeds, including plaintiff herein. 

One of the functions of defendant Air Transport Association has been legisla- 
tive lobbying, and to that end it is reported to have spent more than $23,265 in 
the year 1948 in activities before the Congress. 

On information and belief, such association has acted for or through its mem- 
bers to obtain from legislative and administrative bodies, from the Civil Aero- 
nauties Authority and the Civil Aeronautics Board many regulations and con- 
structions of the same relative to reports and inspections of airborne transporta- 
tion, which favor the certiticated air carriers and burden unduly the nonskeds, 
including plaintiff. 

VI. OFFENSES CHARGED 


21. Beginning about August 30, 1945, or prior thereto, the exact date being 
unknown to the plaintiff, and continuing thereafter up to and including the 
date of the filing of this complaint, the defendants and coconspirators named 
herein, together with other persons and firms unknown to the plaintiff, have 
“knowingly and wrongfully made and entered into contracts, understandings and 
agreements and have engaged, knowingly and continuously, in a wrongful 
and unlawful combination and conspiracy to directly and unreasonably restrain, 
and combination and conspiracy to monopolize, the airborne transportation, 
trade and commerce of the United States, and have knowingly and wrongfully 
attempted to monopolize the said trade and commerce, including trade and com- 
merce therein of and within the District of Columbia, by injuring, suppressing, 
and restricting competition therein and by controlling and fixing the channels 
and methods through which the prices, terms, and conditions of airborne travel 
and trade and commerce is carried on in interstate and foreign commerce and as 
to the trade and commerce therein of and within the District of Columbia; in 
accordance with the terms of said combinations and conspiracies, and pursuant 
to the means and methods, hereinafter alleged, amongst others used to effectuate 
said combinations and conspiracies.” 

22. The combinations and conspiracies alleged aforesaid have consisted of a 
continuing agreement and concert of action among the defendants and cocon- 
spirators, the substantial terms of which have been that they would— 

(a) Solicit, persuade, induce, and coerce ticket agencies and travel bureaus 
from acting as agents for plaintiff and other irregular air carriers and nonskeds 
and from making sales and distribution of tickets, charters, and contracts on 
their behalf; 

(b) Influence administrative agencies to impose rules, regulations, and inspec- 
tions favorable to the certificated air carriers and burdensome to the nonskeds, 
and obtain subsidy and other preferences denied the nonskeds; 

_(e) Diseredit and disparage the plaintiff and other nonskeds, or irrgeular 
alr carriers, and destroy public confidence in them by means of false and mis- 
leading advertisements and news releases and stories; 

(d@) Eliminate and prevent competition for air carrier pasenger and freight 
transportation ; 

(e) Offer transportation at cut prices until competition was eliminated, and 
then to compensate themselves by reimbursement from other operations or by 
increasing or enhancing prices after competition is eliminated ; 
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(f) Utilize their domination and control over the airborne commerce of the 
Nation to encourage and promote consolidations, mergers, expansion, and debt 
refundings in order to completely dominate the field and eliminate nonskeds and 
irregular air carriers; 

(g) Use such dominant control to obtain huge quantity discounts from major 
gasoline and oil suppliers not available to the plaintiff and other comparable 
nonskeds ; 

(h) Cause refusal and delay of vital maintenance and other services at air- 
ports to the praintiff and other nonskeds. 


The means and methods 

23. For the purpose of effectuating the aforesaid combinations and conspira- 
cies, monopolization, and attempts to monopolize, the defendants and coconspira- 
tors have arranged and agreed among themselves to hinder and prevent plain- 
tiff and all nonskeds or irregular airlines from obtaining the services of the 
numerous ticket agencies or travel bureaus throughout the United States in sell- 
ing and handling tickets or providing services for the plaintiff and other non- 
skeds. Through the instrumentality of defendant, Air Traffic Conference, and 
by other means and methods unknown to plaiutiff there has been set up and 
maintained by the defendants and coconspirators a list or classification of ap- 
proved agencies which sell and agree to sell and handle tickets and provide 
services in connection with transportation arrangements only for the defendant 
and coconspirator “certificated air carriers.” It is part of the plan and arrange- 
ment of the defendants and coconspirators that ticket agencies which handle 
tickets or solicit or provide services on behalf of plaintiff and nonskeds shall 
be eliminated from the approved list or classification of such agencies, whereupon 
they cannot expect to receive business from the said defendants and coconspira- 
tors. The defendants and coconspirators, and particularly Air Traffic Confer- 
ence, have policed the sales of tickets and policies and practices of all such ticket 
agencies throughout the United States for the purpose of preventing sales and 
distribution of tickets or charter or contract arrangements on behalf of plaintiff 
and nonskeds. 

24. In order to effectuate said combinations and conspiracies the defendants 
and coconspirators have concertedly and continuously sought to discredit and 
disparage the plaintiff and all nonskeds in the eyes of the public, by all means 
and methods within their power. Plaintiff is without knowledge of many of the 
divers means and methods used, but alleges that these have included false and 
misleading statements made by defendants and coconspirators, and their agents, 
to individuals, school boards, college and university officials, athletic clubs, and 
many others interested in charter, contract, sightseeing, cargo, and other services. 
provided by plaintiff and nonskeds. As part of the plan to destroy the goodwill 
and reputation for safe and efficient service of plaintiff and other nonskeds in 
the eyes of the public, the defendants and coconspirators, one or more of them, 
caused a paid advertisement to be inserted in the Washington Daily News of 
February 23, 1949, wherein it was sought by false and misleading statements to 
infer and indicate to the public that piaintiff and nonskeds do not maintain high 
standards of safety in the operation of aircraft, do not employ properly qualified 
pilots, fail to provide adequate insurance, and do not have a comparable or favor- 
able safety record by comparison with the “regular certificated airlines.” On 
information and belief it is alleged that the acquiescence, agreement, and partici- 
pation of the defendants and coconspirators in the publication of said advertise- 
ment was effected through or was done by or caused to be done by defendant, 
Air Transport Association of America, and that similar advertisements and 
news stories based thereon were by said association or the defendants and co- 
conspirators, or some of them, caused to be dispatched over the news services 
= printed in many other newspapers throughout the United States, and else- 
where. 

25. Plaintiff and other nonskeds have spent large sums of money in promoting 
sightseeing and educational tours. The success of these operations, and the 
public favor which they gained, established a large amount of goodwill and 
great public confidence. In plaintiff's own operations a 5-hour comprehensive 
tour was inaugurated in cooperation with the Contra Costa County School Board 
about February 1948. In conjunction with the tour, which covered one thousand 
miles over Yosemite National Park to Morro Lake, Nevada, and return to Bu- 
channon Field, Concord, California, lectures prepared by well-known authorities 
were presented by wire recorder covering educational material of great value 
on forestry, soil conservation, and other subjects. This tour was endorsed by 
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a number of educational institutes and colleges in addition to the school board 
of Contra Costa County, including the College of the Pacific, the University of 
California, and Stanford University, and college credit was offered to students 
for the completion of this project. 

After plaintiff had spent eight to ten months and large sums of money in 
developing this business, the defendant United Air Lines, Inc., for the purpose 
a fighting plaintiff, advertised a deluxe, plush tour including such inducements 
as a DC-6 aireraft, chicken dinners, and two stewardesses and other unusual 
features. United could not possibly operate this tour as advertised at any profit 
to it, and United dropped the tours immediately after causing plaintiff to with- 
draw from this business. The purpose of United was to injure and destroy 
plaintiff’s business in this specialized field. 

26. When plaintiff commenced operations in 1946 it was able to secure, when 
needed, at the various airfields where stops were made, parts and services. 
Such services and parts were available generally only from defendants and co- 
conspirators because those airlines practically controlled the providing of such 
services and parts as a result of their leases, control of repair and service facili- 
ties, and other arrangements, at all or almost all of the airfields and terminals 
throughout the country. 

About October or November 1947 the defendants and coconspirators in further- 
ance of the aforesaid conspiracies and combinations adopted policies and prac- 
tices at the various airfields and terminals throughout the country which have 
made it increasingly difficult, and in many instances impossible, for plaintiff and 
nonskeds to obtain services and parts as needed. Various means and devices 
have been used to make it impossible for plaintiff and nonskeds to obtain said 
services and parts. Included among such means have been delays of from two to 
three days before any parts or services could be obtained, absolute refusal of 
same at all, and the refusal to provide a truck to tow plaintiff's planes off a 
ramp for repairs. Employees of defendants and coconspirators have notified 
plaintiff and other nonskeds that they would like to provide such services and 
parts but had “received instructions not to provide services and parts to the 
nonscheduled carriers.” 

27. Plaintiff on or about October 1946 undertook to develop fast freight or 
cargo business. The going rates at that time were fifteen, seventeen and nine- 
teen cents a ton-mile depending upon the type of freight to be carried. At this 
time the scheduled airlines were not engaged in the carriage of freight or only 
to a limited extent. After plaintiff and the nonskeds had developed a substan- 
tial volume of business in this field, the defendants and coconspirators as part 
of and in furtherance of the aforesaid combinations and conspiracies entered 
the field and immediately reduced rates to as low as ten or twelve cents a ton- 
mile under the guise that such reduction was necessary to develop the business. 
It is alleged on information and belief that it was impossible for defendants’ 
and coconspirators’ airlines to operate at a profit on this basis, and that the 
price cut was made for the purpose of injuring plaintiff and the nonskeds and 
taking this business away from them. It is further alleged on information and 
belief that shortly after the defendant and coconspirator airlines reduced rates 
on cargo, as herein alleged, they, or many of them, increased passenger rates 
in order to offset losses sustained on the cargo business. 

28. About November 1947, plaintiff and many nonskeds undertook to establish 
a coach service at reduced or coach-rate fares. Plaintiff and many of the non- 
skeds spent large sums of money in promoting and publicizing this service. The 
coach business was feasible and profitable by eliminating many of the frills and 
superfluities offered by the defendants and coconspirators in the operation of 
the scheduled lines, such as meals, carrying the passenger’s baggage on and off 
of planes, and other nonessentials. The differential in price between the ordi- 
nary rate heretofore charged by defendant and coconspirators and the coach 
fare established by plaintiff and other nonskeds was approximately forty to 
forty-five percent. The coach business of plaintiff and the nonskeds was de- 
veloped in considerable volume and was a profitable operation. 

In furtherance of the conspiracies and combinations the defendants and co- 
conspirators, or some of them, have recently, under the guise of an experimental 
operation, initiated a competitive pseudo-coach-fare business. This has been 
done for the purpose of injuring plaintiff and other nonskeds and driving them 
out of the coach fare business. 

29. As part and parcel of the conspiracies and combinations herein alleged 
the defendants and coconspirators in conjunction with the major gasoline dis- 
tributors throughout the United States established, about the first part of 1948, 
a contractual basis of doing business in the purchase of gasoline and oil, in 
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which the terms of contract offered by the gasoline distributors both to the 
defendants and coconspirators, and to plaintiff and nonskeds, is based on a 
discount on the total or national volume of purchases by defendants or cocon- 
spirators, or by the nonskeds, respectively, from a gasoline distributor or dis. 
tributors. As a result of these volume discounts the defendants and coconspira- 
tors have been enabled to purchase their supplies of gasoline as low as thirteen to 
fourteen cents a gallon, whereas plaintiff and nonskeds. must pay for the same 
product an average of more than twenty-two cents per gallon. Under this 
system of purchasing gasoline, plaintiff's discounts on gasoline dropped from 
about twelve cents per gallon to as low as 2.5 cents per gallon, 

It is alleged on information and belief that the contractual basis for pur. 
chasing gasoline, and the form and terms of such contracts, as offered by the 
gasoline companies was formulated and established at the instance of the 
defendants and coconspirators for the purpose of injuring the business and sup- 
pressing the competition of plaintiff and other nonskeds. 


VII, EFFECT OF VIOLATIONS OF LAW 


30. As a result of the conspiracies and combinations charged herein, plaintiff 
and other nonskeds have been forced, or substantially forced, out of the charter, 
contract, and cargo business, to their great financial loss and damage; and 
particularly to the great loss and damage of plaintiff. Similarly they have been 
prevented from developing the coach-fare business and have been forced, or sub- 
stantially forced out of that business, to their great loss and damage; and plain- 
tiff has and will be irreparably damaged by the continued operation of these 
conspiracies. 

31. Furthermore, as a result of the delays and curtailment of their operations 
flowing from the failure and refusal of the defendants and coconspirators to 
furnish parts and services, or to allow them to be furnished, at airports as 
aforesaid, plaintiff and other nonskeds have been seriously restricted, retarded, 
and suppressed in their normal operations, to their * irae loss and damage; and 
particularly to the heavy loss and damage of plaintiff. 

32. The false and misleading statements made, and the advertisements and 
news stories promulgated and circulated by the defendants and coconspirators, 
as aforesaid, have caused great and irreparable damage and injury to plaintiff 
and other nonskeds and unless perpetually enjoined by the order of this court 
the defendants and coconspirators herein will continue to engage in these un- 
lawful acts, and their monopolistic position in the industry will be strengthened, 
and the interstate trade and commerce of passengers and cargo will continue to 
be unreasonably restrained. 

33. By virtue of the conspiracies, combinations and concerted action herein 
alleged, the defendants and coconspirators have attained great size, buying 
power, and complete domination of the industry, and unless perpetually en- 
joined by the order of this court these defendants and coconspirators will 
strengthen their monopolistic control of the industry ; and completely eliminate 
independent competition therefrom, including that of plaintiff’s. 

34. As a result of the conspiracies and combinations herein alleged, the num- 
bers of nonskeds or irregular airlines has been greatly reduced, and unless 
perpetually enjoined by the order of this Court most or all of them, including 
plaintiff, will be driven from the field, and interstate trade and commerce, and 
trade and commerce in the District of Columbia, in air traffic will continue to 
be unreasonably restrained and monopolized by these defendants and cocon- 
spirators. 

35. Hach of the defendants has obtained the competitive advantages from 
each other and the coconspirators with knowledge of the uniformity of action 
taken by all of them and of the harmful and injurious effect of such action 
upon the plaintiff. As a consequence of the hereinbefore alleged combination 
and conspiracy to monopolize, attempts to monopolize, and contracts, combi- 
nation and conspiracy to restrain trade and commerce and of the hereinbefore 
alleged illegal acts and agreements of the defendants, plaintiff has been dam- 
aged in the sum of Five Hundred Thousand Dollars ($500,000). 

WHenreror, Plaintiff prays: 

1. That summons issue directed to each defendant, commanding each de- 
fendant to appear herein and answer the allegations contained in this Complaint. 

2. That pursuant to the provisions of Section 7 of the Sherman Act, 26 Stat. 
209, and Section 4 of the Clayton Act, 38 Stat. 731, the plaintiffs have joint and 
several judgment against the defendants for three-fold the loss and damages 
sustained by it, in the sum of One Million Five Hundred Thousand Dollars 
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($1,500,000.00) ; together with the costs of this suit and a reasonable attorneys’ 
fee. Further damages will accrue during the pendency of this action, and 
plaintiff prays that when this cause comes on for trial, it be permitted to amend 
this Complaint to the extent necessary and show such increases in damages 
accruing until the hearing of this action, and allowed to assess treble the amount 
of such increased damages, as provided by said statutes. 

3. That the Court adjudge and decree that defendants have entered into, 
and are now engaged in, the conspiracies herein alleged, and have performed 
and done, and are now performing and doing, the herein alleged acts and things 
pursuant to and in furtherance of the conspiracies which have constituted, 
and now constitute, an unlawful and unreasonable restraint upon, and an 
unlawful conspiracy to monopolize the air-borne business of the United States, 
herein described, and an unlawful monopolization of the air-borne trade and 
commerce therein, in restraint and in monopolization of the interstate com- 
merce described in the complaint, in violation of Sections 1, 2, and 3 of the 
Act of Congress of July 2, 1890 entitled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and Monpolies”’, as amended, commonly 
known as the Sherman Act (15 U. S. C. Sees. 1, 2 and 3). 

4. That each of the defendants, its officers, directors, agents, employees, suc- 
cessors and assigns, be perpetually enjoined from monopolizing, attempting 
to monopolize, or combining and conspiring to monopolize air-borne commerce 
and transportation in the United States and from suppressing or attempting 
to suppress competition in air-borne commerce and transportation, and that 
they, and each of them, be perpetually enjoined from engaging or participating 
in practices, contracts, agreements, relationships or understandings having the 
purpose or effect of continuing, reviving, or renewing any of the aforesaid viola- 
tions of the Sherman Act. 

5. That the plaintiff have such further and definite relief as the nature of the 
case may require and the Court may deem just and proper; and 

6. That the plaintiff have such other, further, general, and different relief 
as the nature of the case may require, and the Court may deem proper in the 
premises. 

WARREN FE. MILLER, 
Barr Building, Seventeenth St. NW. 
JOHN F. CLAGETT, 
1424 K St., NW., Washington, D. C., 
Harotp L. ScHILz, 
Cracett & SCHIZZ, 
1424 K St. NW., Washington, D. C., 
Attorneys for Plaintiff. 
JoHN J. KLAKk, EsqQ., 
Central Building, Washington, D. C., 
THoMAS J. KEHOR, EsqQ., 
1907 Rockwood Road, Silver Spring, Md., 
Of Counsel. 
City OF WASHINGTON 
District of Columbia, ss: 

S. E. SprcHer, being first duly sworn, deposes and says, that he is president, 
general manager and business agent of the above plaintiff corporation, that he 
has read and knows the contents of the foregoing complaint: that the same is 
true of his own knowledge except as to matters therein stated on information 


and belief, and as to those matters he believes them to be true. 
S. E. Sprcner. 


Sworn to and subscribed before me this 3d day of April, 1949. 
L. M. Fox, 
Notary Public D. C. 
My commission expires : 11/30/1951 
(NOTARIAL SEAL.) 


DEMAND FOR JURY TRIAL 


Plaintiff demands trial of the issues in the above-entitled cause by jury. 
WaRREN FE. MILLER, 
JOHN F, CLAGETT, 
Harowtp L, Scu1z, 
Attorneys for Plaintiff. 


77632—57—pt. 1, vol. 2-43 
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Exuisir No. 3 
[From Aviation Week, vol. 63, No. 2, July 11, 1955] 


SCHEDULED AIRLINES Gross $555 MiLL1I0on—6-MontH ToraAts INDICATE INDUSTRY 
Recorp oF BILLION Dottars Tuts YEAR, AVIATION WEEK Survey Reveats 


By Preble Staver 


Washington, D. C.—Domestic scheduled trunklines will reach a record total 
of a billion dollars in gross revenues this year, according to an Aviation Week 
survey. The billion dollar total will be about $100 million above the 1954 figure. 

The trunklines in the first 6 months this year took in approximately $555 
million in total operating revenues for an increase of 18 percent over the same 
period in 1954. 

Early estimates indicate a net operating income for this group of about $55 
million—$17 million first quarter earnings added to $88 million earned in the 
second quarter. This compares with the $33.6 million net reported for the 1954 
half-year of which $2.8 million was in the first quarter and $30.8 for the second 
quarter, 

The 18 percent gain in total operating revenues did not match the 19.5 percent 
increase in passenger traffic figures. This failure of revenue growth to equal or 
exceed the passenger traffic climb is the result of two trends: 

A continuing decline in mail revenues. 

Further expansion of coach services continues to depress the average return 
per passenger-mile. 


TRAFFIC GAINS 
Total revenue passenger-miles for the trunklines in the first half totaled 
9,331 million for a gain of 19.7 percent over the same 6 months in 1954. The 


percentage gain was a slight drop from the 20.5 percent increase reported for 
the January-May period. (See table below.) 


Domestic trunk airlines passenger-load factors 
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| | 
| 1955 | 14 | 1954 | 1953 
| | 
ROE gia canine | 63. 45 | 61. 43 | December 61. 56 | 59, 38 
BE. ocinetiien 66, 39 62. 51 | November. 60. 95 | 58. 14 
Meareh...3<; ----+---.| 62. 20 | 59. 20 || October. 63. 27 61.4 
February.-_- } 60. 57 58.71 | ul | 
January - 61. 67 59. 81 a 
| | 


In flying 9 billion passenger-miles, the air carriers handled 16, 800,000 revenue 
passengers for a new 6-month high which represents a 19.4 percent gain over the 
1954 period. Coupled with the phenomenal traffic growth has been an equally 
good average passenger load factor situation (see table above). 

The latter is perhaps the most significant traffic trend as load factors of the 
trunklines have exceeded the previous years, month by month. The load factor 
accurately reflects the high rate of business that began last fall and became a 
boom in the first quarter this year (Aviation Week, April 18, p. 124). Average 
passenger load factor reached 62.9 percent in the 5 months January through 
May which was a good 2.6 points over the industry load factor of 60.3 percent 
registered in January—May 1954. 

Traffic and revenue gains experienced by the trunklines this year are also being 
enjoyed by other segments of the air transport industry. 


FEEDERS GAIN 


The local service air carriers, reduced to 13 in April by the absorption of 
Pioneer Air Lines into Continental Air Lines, have made a spectacular showing 
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Domestic trunk airline traffic for January—May 1955 and 1954 





Revenue passengers Revenue passenger-miles (000) 














Carrier January-May January-May 
boil her epee 6 ct a 3 Percent 
increase increase 
1955 

paket ae ae 16.4} 1,610,174 16.3 

Rettern. ..-..-<<-5 maak dinkeans ws 21.5 1, 496, 096 20.0 
TWA... ADSI Log 11.8} 1,005,301 8.8 
United «<< 4-ekspis daaeeeaes Sein be 27.1 1, 406, 977 35.0 
Subtotal. __.----- 19. 5 5, 518, 548 20.0 

——— SS EES aE = 
Brani®l ... <2 i wnsvehe eae<oicast ss ay 19.0 245, 305 20.3 

Capital aiid meionne one 11.7 297, 079 9.4 
Colonial 12.1 59, 677 10.9 
Continental. 23.0 92, 858 20.8 
ae ae ee 25. 4 422, 670 30.8 

WOE 0 -sot a cece eteorandinens 30.0 425, 295 29.8 

Northeast - SS esee paws Saude 14.9 35, 464 16.3 
Nesthwetéew.sschi- tists ciaised . 16.1 280, 438 9.0 

Westetll. 45-4 cen sddec< 450 Litaries 37.4 191, 269 35. 1 

Bubbetah. 2h. oa Rd. 20.7 2, 030, 055 21.7 

Grand total__....:-----2-..- 20. 5 














| Digest oF REMARKS OF WARREN E. MILLER 


1. It is in the public interest to permit small business to enter the field of air 
transportation; but after such entry they should not be subjected to financial 
destruction by regulatory procedures. To this end we suggest an amendment 
to H. R. 9762 which would be accomplished by inserting two words “or regulate” 
on page 2, line 12, after the word “into,” so this would then read : “Where Congress 
has authorized any official, agency, board, or commission to restrict entry into 
or regulate an industry such authority shall be exercised in a manner to give 
the maximum effect practicable to the objectives of the antitrust laws.” 

2. The elimination of the crushing effect of monopoly in regulation of the air 
transportation industry is just as important as the removal’of restriction of 
entry into the industry. H. R. 9762 with suggested amendment would be an 
added impetus to proper administrative interpretation of preSent legislation. 

. 3. Interpretation of the Civil Aeronautics Act from 1938 until recently has 
been to underemphasize competition and to misconceive the theory and philoso- 
2 phy of the act as to unduly limiting competition. The fact that no independent 
4 airline has been allowed a certificate for passenger service on route-type trans- 
; portation since the Civil Aeronautics Act was passed in 1938 clearly demonstrates 
this erroneous idea. This was not the intention of Congress. No other element 
> has contributed as much to progress of business as competition. The passage of 
r H. R, 9762 will insure the enjoyment by the public of maximum benefits through 
i the medium of free enterprise and competition. 
4. Whether a conspiracy existed against the irregular air carriers by sched- 
t 


_— - 2 ‘ 


uled airlines and Air Transport Association is a matter now before the courts. 

In an antitrust suit in New Jersey, conspiracy, predatory rate policies, and 

other destructive tactics, abuse of CAB procedures, and unfair competitive 
4 practices were alleged as the basis for $30 million damages (exhibit 1). An 
antitrust suit in District of Columbia charged conspiracy to monopolize airborne 
transportation by suppressing and restricting competition against 12 scheduled 
airlines and their 2 associations (exhibit 2). 

5. Although the Big Four certificated airlines no longer need subsidy, they 
steadfastly hold on to their long, rich routes and jealously. guard them. Cer- 
tificated carriers have not been damaged by the very limited competition of 
supplemental air carriers. Their number of revenue passengers and revenue 
passenger-miles increased approximately 20 percent during the first 5 months 
of 1955 as compared with the same period in 1954 (exhibit 3). 

6. Regardless of whether philosophy of the Civil Aeronautics Act in the past 
as administered by the Civil Aeronautics Board in unduly protecting the certifi- 
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cated air carrier has been correct, the undisputed evidence now shows the 
doctrine of free enterprise and competition should prevail. 

7. By having competition regulated, rates and profits are not kept down, 
but are permitted to be maintained at a high level at expense of general public. 
Scheduled airlines have not been regulated as a public utility as to rates, profits, 
and service or the income they pass on to their stockholders although rates, 
profits, and service of public utilities are fully regulated. Monopoly, no matter 
how widely circulated or believed, cannot withstand the light of critical analysis, 

8. Section 22 of Interstate Commerce Commission Act provides nothing jn 
that act shall prevent transportation of persons for the United States Govern. 
ment at free or reduced rates. Railroads are therefore free because of section 22 
to manipulate unregulated rates for competitive purposes. Beginning in Sep. 
tember 1958 the railroads started quotations to Defense Department for trans. 
portation of personnel where railroads were in competition with air trans. 
portation under cloak of authority contained in section 22. Such quotations 
were made at low rates only for competitive purposes when railroads were in 
competition. Although air carriers are required to adhere to published tariffs, 
the railroads filed bids without reference to their tariffs. Frequently several 
railroads, the Pullman Co. joined in performing the transportation. Railroads 
applied rates permitted under section 22 to specific segments of individual move- 
ments of traffic only where competition was keen and only for the purpose of 
underbidding competitors. They did not apply section 22 to all such similar 
transportation. Railroads are not compelled to file rates when made under 
authority of section 22. Appropriate legislation is needed as Congress never 
intended that section 22 would be used as a means of unfair, discriminatory 
price-cutting in competition. Interstate Commerce Commission and Defense 
Department have recognized the abuse, and legislation necessary to correct it. 

9. Evidence of misuse of section 22 by railroads. 

10. Department of Justice views on antitrust. 

11. Civil Aeronautics Board added something new last December by creating 
a new class of supplemental air carriers whose role is to supplement route-type 
airlines which are limited in off-line flying while the supplementals have no 
fixed routes and are limited in “on-line” flying between points. The essential 
difference is in operating authority. This new status conferred because it was 
a matter of pioneering new services. 

12. The story of air coach as given by Department of Justice. 

13. How competition reduced air coach fares. 

14. Protest against payment of dividends to preferred scheduled airline stock- 
holders over a period when the scheduled airline was losing money and only 
source of funds for dividends was mail subsidy. 


(The following statement was submitted on April 5, 1956:) 


UNITED STATES OVERSEAS AIRLINES, INC., 
Thursday, April 5, 1956. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Antitrust Subcommittee, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN CELLER: It is respectfully requested that this statement 
and the accompaning material be printed in the hearings of the House Judiciary 
Antitrust Subcommittee immediately following the testimony of Mr. Warren E. 
Miller, 

Because we feel very strongly that there is no such thing as a “USOA group” 
as was implied in a number of the questions asked by committee counsel and 
yourself at the hearings on March 28, 1956, we are filing the attached affidavit 
with your committee with a request that it be printed immediately following 
Mr. Warren E. Miller’s testimony at transcript page 1002. 


Sincerely yours, 
RatpH B. Cox, Jr. 
Executive Vice President, 
WILpwoop, N. J. 


DISTRICT OF COLUMBIA, 
United States of America, 88: 
Mr. Ralph Cox, Jr., being duly sworn deposes and says: ; 
He is executive vice president of the United States Overseas Airlines, Inc., with 
headquarters in New Jersey (hereinafter referred to as the Company) and 
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makes this affidavit for submission to the House Judiciary Antitrust Subcom- 
mittee in answer to certain erroneous charges included in questions propounded 
by the chairman of such committee at hearing held on March 28, 1956. 

The chairman of the Subcommittee on Monopoly asked certain questions of 
a Mr. Warren Miller, who had made a presentation for Aircoach Transport 
Association (hereinafter referred to as ACTA). ‘The undersigned has care- 
fully read those portions of the hearing’s transcript. Many of these questions 
included alleged statements which had no basis in fact and the undersigned 
is of the belief that the committee chairman included in his questions such 
purported facts in the apparent good faith belief of their correctness and without 
being aware of their falsity. 

At the outset the undersigned would like to emphasize that there is not one 
jota of truth to any of the implications, (1) that there exists or existed a 
“USOA group,” or (2) that the company does now or has at any time in the 
past, directly or covertly, acted in combination with Los Angeles Air Service, 
Westair Transport and General Airways, or any other carrier to pool equipment 
to make joint bids for obtaining business through ACTA, or any other source, in 
the use of aircraft, in the purchase and financing of aircraft or equipment, the 
lease of aircraft, or (3) that the company in voting at ACTA board of directors’ 
meetings or general membership meetings acted in accordance with a precon- 
ceived plan or agreement with the above three named carriers. Nor does the 
company (whose headquarters are in Cape May, N. J.) own, directly or indirectly, 
any part of Los Angeles Air Service (whose headquarters are at Los Angeles, 
Calif.), Westair Transport (whose headquarters are at Seattle, Wash.), or 
yeneral Airways (whose headquarters are at Portland, Oreg.). 

The undersigned wishes to take this opportunity to set forth the true facts so 
that the records before the subcommittee may be crystal clear. 

ACTA is not a monopoly and no carrier within it exercises or could exercise 
monopolistic control or and any group of carriers oligopolistic control. The total 
dollar volume of business (commercial and military transportation) done by all 
ACTA members for year 1955 was approximately $35,500,000." This small figure 
should be contrasted with the revenue of the United States scheduled airlines 
of $1,600 million.” The company’s total revenues from all sources constitutes 
approximately 16 percent (5,650,000) of the above (35 million total). The com- 
pany’s total revenue is second to the largest of ACTA members, North American 
Airlines system, whose revenues were in excess of $14 million. Thus it is clear 
the company is not now nor has it ever been in the position of being able to 
control ACTA or compel support of its views. 

At all ACTA directors and general membership meetings, the company has put 
forth its views and welcomed the support of its views from any and all other 
members, all decisions were and are openly arrived at by a majority of the 
ACTA board of directors or general membership as the case may be. 

The company’s director has voted at all ACTA board meetings based upon his 
own conclusions reached after hearing all discussion and upon what he felt was in 
the best interest of the organization as a whole. The company or its representa- 
tive has not and does not vote in combination with any other carrier. 

The company has had representatives on the ACTA board for approximately the 
last 2144 years. Up to the middle of December 1955, Mr. Robert D. Jones, the 
company’s vice president, was a director, having been reelected as a director 
in October 1955. In the middle of December 1955, Mr. R. D. Jones resigned be- 
cause of consideration of his health, and the board unanimously elected the under- 
signed to fill the vacancy. Such board action was recently and unanimously 
confirmed at a general membership meeting. 

Mr. R. D. Jones was not chairman of the board of directors or ACTA. He was 
made and acted as a temporary chairman at two board of directors meetings 
which were held, one in October 1955, and one in December 1955. At no other 
— has he been temporary chairman of a board meeting or chairman of the 
oard. 

The above mentioned carriers plus the company have four votes at general 
membership meetings. At the meetings in October 1955, where Mr. Jones was 
reelected, there were the votes of 15 members present. The election of Mr. Jones 
to the board was brought about by majority of the members present even if 
the votes of the company and the other three above-named carriers be excluded 
from consideration. Surely if there had been any question that the company, 


1 Approximate figures as obtained from the Civil Aeronautics Board. 
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by itself or together with any other carriers, was controlling or attempting to con- 
trol ACTA, one of its officials would not have been reelected a director in October 
nor would such director’s replacement by the undersigned have been unanimously 
confirmed. 

The undersigned or Mr. R. D. Jones have attended almost all of ACTA’s 
board of directors and general membership meetings. The undersigned states 
without equivocation that the decisions arrived at at such meetings were based 
upon open debate and not by any prior agreement as to the manner in which 
the company would cast its vote. The undersigned clearly recollects instances 
where the company’s position was in opposition to one or more of the above three 
mentioned carriers or the position of one or more of them in opposition to it. 
Such different positions where either composed with the viewpoints of all the 
other carriers to bring about a unanimous determination or by a majority vote 
with various and different carriers from time to time in opposition. The direc- 
tors representing these four companies recently caused a directors and general 
membership meeting to be called. At the membership meeting, certain action 
was taken by unanimous vote. Also Mr. H. B. Jonston’s “resignation” as presi- 
dent was also accepted by a vote of 15 to 1 with 1 abstention. 

The coinpany’s main base and principal office is located at Cape May County 
Airport, Cape May County, N. J. From time to time it had and presently has a 
west coast secondary base of operations at Oakland, Calif. Such secondary base 
of operations is used only for the purpose of accomplishing operating economies. 

The undersigned categorically denies that the company has even been favored 
by ACTA, its officers or any employees in the placing or processing of any of the 
company’s bids for air transportation business obtained through ACTA. The 
undersigned knows that the company has at times and continues from time to 
time, to assign aircraft to be bid by ACTA when it could more profitably make use 
of such aircraft for other business purposes. The company has done this because 
it firmly believes in ACTA and what the association can accomplish for its 
members and this country’s air transport system as a whole. 

The statistics being presented by ACTA to the committee, concurrently with this 
affidavit, establish that the company gets no more than its fair share of the busi- 
ness obtained for members through ACTA. Such statistics show that from time 
to time it obtains a lesser percentage than it should be entitled to for the num- 
ber of aircraft and aircraft seats it makes available. 

The undersigned is sure that the fact that in the month of February 1956, as in 
other months, the assignment by it of all or substantially all of its fleet of aircraft 
to ACTA to bid for military traffic has enabled ACTA to make successful bids, 
including the company’s aircraft and other ACTA member’s aircraft which 
otherwise would not have been successful. It seems clear to the undersigned 
that the fact that the company is able and willing from time to time to assign 
a substantial part of its fleet to ACTA benefits every member who is having 
ACTA bid on its behalf for military business rather than harms any other of the 
member carriers, 

No one can honestly question that the more aircraft the individual carriers 
assign to ACTA to be bid by it results in ACTA obtaining a greater percentage 
of traffic than it would have with a lesser number of aircraft. 


[SEAL] RALPH Cox, Jr. 


Sworn to this 5th day of April 1956. 
Dorotuy M. Tirvus, 
Notary Public, D. C. 
My commission expires July 1, 


AIRCOACH TRANSPORT ASSOCIATION, INC., 
Washington, D. C., April 11, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Subcommittee on Antitrust and Monopoly 
of the Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr, CELLER: At the hearings before your subcommittee of the Judiciary 
Committee of the House of Representatives on Antitrust and Monopoly on 
March 28, 1956 (transcript, pp. 958-1004), several requests were made for 
information; and questions were asked implying that a group of four carriers 
which the chairman characterized as a “USOA group,” consisting of that 
company, General Airways, Inc., Westair and Los Angeles Air Service, acted 
together to control Aircoach Transport Association, Inc. 
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The questions propounded by the chairman erroneously assumed that these 
carriers acted in concert on matters of policy which resulted in special benefits 
being obtained by this group of carriers at the expense of other members of this 
association. There is not now and never has been a “USOA group” of airlines 
members of this association as suggested in the questions propounded by the 
chairman, The carrier members of Aircoach Transport Association are located 
throughout the United States. Its bylaws provide that the members shall elect 
directors from each region of the country, and further provide that there shall 
not be more than 2 directors from any 1 region. This is a safeguard against 
dominance by any geographical group, and is an effective rebuttal to the implica- 
tion in the questions, particularly those appearing at page 985, that a “west 
coast group” dominates Aircoach Transport Association, Inc. The chairman 
of the board of directors is elected by the entire membership. The chairman of 
the board of directors of Aircoach Transport Association is Mr. O. L. Morrow, 
president of Meteor Air Transport, of Teterboro, N. J., who is in no way 
connected with United States Overseas Airlines or any of the other companies 
mentioned. 

Mr. Robert D. Jones, vice president of United States Overseas Airlines, has been 
a director in prior years, and Ralph Cox, Jr., executive vice president of 
United States Overseas Airlines, is presently a director. Mr. Jones never served 
as chairman of the board of directors, although he served as temporary chairman 
during the 1955 annual membership meeting and until December 15, 1955, since 
which time he has held no elective office in Aircoach Transport Association. 

The Directors of the Aircoach Transport Association merely determine the 
general policy between annual or semiannual membership meetings, and do not 
control the day-by-day operations of the bidding center of the association, 
where domestic traffic is bid on behalf of a carrier willing to perform the trans- 
portation and having equipment nearest the point of departure of the flight. 
On most important matters, their resolutions have been the unanimous action 
of all the directors. 

There is no special relationship between United States Overseas Airlines 
(with headquarters at Wildwood, N. J.), General Airways (with headquarters 
at Portland, Oreg.), Los Angeles Air Service (with headquarters in California), 
and Westair Transport (with headquarters in Seattle). The enclosed state- 
ments from each of these airlines relating to the subject matter of your ques- 
tions about these companies are self-explanatory. 

That there is no “monopoly” within this association can be seen from the 
attached exhibits, which are self-explanatory. 

I resigned my former post as executive vice president of this association in 
December 1955, to become Washington representative of two companies, Gen- 
eral Airways and Los Angeles Air Service, an arrangement which had nothing 
to do with United States Overseas Airlines or Westair. In a special member- 
ship meeting on March 15, 1956, I was called in and invited to become president 
of this association by the unanimous choice of the membership, dominated by 
no one, 

At no time was I directly or indirectly affiliated with United States Overseas 
Airlines in any way whatsoever. During February 1956, I was not employed 
by this association. 

Neither I nor any officer of this association have any knowledge of joint 
financing or joint pooling of equipment between the four carriers which the 
chairman characterized, and I believe erroneously, as a “USOA group.” There 
is no “joint maintenance” of equipment by this Association, which acts only as 
agent for its member carriers in the procurement of military traffic. 

References to action heretofore taken by the Civil Aeronautics Board with 
respect to the arrangement whereby this association acts as agent for its mem- 
bers in furnishing air transportation in planeload capacities pursuant to con- 
tracts with the departments of the Military Establishment (commonly known 
as Commercial Air Movements (CAM’s)) follow: 

For the purpose of having Aircoach Transport Association, Inc., as an organi- 
zation of irregular air carriers that could represent the carriers before the 
executive branch of the United States Government and offer their equipment, 
personnel and services to the Department of Defense, on March 2, 1951, the 
Civil Aeronautics Board by its order E-5165 gave its approval to such arrange- 
ment. At the same time, the Civil Aeronautics Board by its order E-5166 
granted authority to all carriers then classified as “Large Irregular Air Car- 
riers” (now designated as “Supplemental Air Carriers”) to act collectively and 
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to operate with adequate regularity in movements of planeload charter trans- 
portation with any department of the Military Establishment, and to move 
military personnel traveling at their own expense to or from military installa- 
tions after the Department of Defense advised the Board that such action 
would facilitate its procurement of air-transportation services. 

CAB Order E-6740 dated August 27, 1952, exempted such carriers from section 
401 (a) of the act and part 291 of the Board’s Economic Regulations to permit 
them to transport persons and property pursuant to contracts with any depart- 
ment of the Military Establishment calling for air services in planeload capaci- 
ties, and to transport uniformed military personnel traveling at their own 
expense to or from military bases designated by departments of the Military 
Establishment, where such transportation is arranged through the representa- 
tives of two or more such carriers. Similar exemption authority has been ex- 
tended annually thereafter. 

On May 1, 1953, the Civil Aeronautics Board issued its order E-7347 when 
certain agreements were under consideration which clearly indicates approval 
of the manner in which these carriers were arranging transportation of military 
personnel for the Defense Department. This order stated: 

“An examination of the agreements before us discloses that the services sought 
to be performed by noncertificated irregular air carriers through the instru- 
mentalities of ACTA and IMATA appear to depart very considerably from the 
scope of activities of other air-carrier associations heretofore authorized by the 
Board as well as of the limitations and intent of the Board’s authorization or- 
ders of March 2, 1951. These orders contemplated the formation of associations 
by irregular air carriers to facilitate their participation in the movement of 
oficial military traffic and in the designation of representatives on military 
installations who would service military personnel on furlough traveling at their 
own expense to or from designated military bases. In this connection, we wish 
to make it clear that we are reaffirming the authorization granted by said orders 
respecting those matters specifically delineated therein. Thus, it should be 
clearly understood that we do not raise a question concerning any of the activities 
of IMATA and ACTA which relate to the provision of air services in plane-load 
capacities pursuant to contracts with any department of the Military Establish- 
ment. Nor is any doubt cast upon the designation by ACTA and IMATA of 
representatives on authorized military installations who are engaged in arrang- 
ing transportation for military personnel traveling at their own expense to or 
from designated military bases. Consequently these matters will not be in issue 
at the hearing which we are ordering on these agreements. Our purpose in set- 
ting these agreements down for hearing is to develop information to aid us in 
the analysis of the various ACTA and IMATA agreements which involve a broad- 
ening of the scope of the activities heretofore specifically approved by the Board, 
in light of the operating experience of the membership of these organizations 
under the Board authorization orders of March 2, 1951.” [Italic supplied.] 

The foregoing shows the CAB approval of the arrangement by which these 
companies performed transportation for departments of the Military Establish- 
ment. 

On December 22, 1953, the Civil Aeronautics Board by its order E-7991, sub- 
ject to the conditions, representations, findings, and limitations in its order 
E-5165, dated March 2, 1951, reiterated its approval of this arrangement. 

In its Order E-8159, dated March 9, 1954, the Board stated: 

“It appears to the Board that the commercial charter provisions contemplate 
a major broadening of the activities of IMATA and ACTA as permitted by cur- 
rently approved agreements and that such commercial charter provisions can be 
more advantageously and expeditiously determined in a separate proceeding.” 
{Italic supplied.] 

The Board in its order E-9882 dated December 29, 1955, in docket 6580 stated: 

“In its original decision herein (order No. E-9745 adopted November 15, 1955) 
the Board granted approvals under section 412 of the act for a temporary 3-year 
period in the cases of 2 agreements, 1 among air carrier members of the Aircoach 
Transport Association (ACTA) and the other among air carrier members of the 
Independent Military Air Transport Association (IMATA), each agreement pro- 
viding for the establishment by the association of an exchange to solicit the 
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general public on behalf of its members to obtain contracts for charter flights. 
The proposed exchanges are generally similar to those which each association 
has operated for some years past in facilitating the provision by its members of 
charter flights for the Military Establishment, but the scope of exchange activi- 
ties will be broadened to include charter air services for the publie at large.’ 
[Italie supplied.] : 

In commenting upon the examiner’s proposal to exclude the certificated cargo 
carriers of the Independent Military Air Transport Association from partici- 
pating in exchange operations, the Board said (p. 3) : : 

“Secondly, exclusion of these carriers would interfere with the exchange’s 
plans for the dovetailing of the existing CAM flights with the commercial charter 
services involved herein. The ability of the exchange to arrange freely for the 
utilization of the particular aircraft committed to it in either type of service, 
pased upon the nearness in time and place of successive flights and the type of 
aircraft required, means prospective reductions in ferry mileage costs to both 
military users and private charterers, and an overall increase in charter service 
efficiency.” [Italie supplied.] 

The opinion of the Board in its order E-9745 dated November 15, 1955, in 
approving for civilian charter purposes the use of the association’s air exchange, 
which had been previously used exclusively for transportation for the Defense 
Department, said: 

“This proceeding is an investigation ordered by the Board to determine whether 
2 agreements, 1 among the air carrier members of the Air Coach Transport 
Association (ACTA) and the other among the air carrier members of the Inde- 
pendent Military Air Transport Association (IMATA), should be approved 
under section 412 of the act. The agreements in general contemplate the opera- 
tion by each association of a clearinghouse or exchange to solicit the public on 
behalf of the members. to enter into contracts for charter flights. Both ACTA 
and IMATA have for some years operated similar exchanges for their members 
to facilitate the provision of charter air services for the several departments of 
the Military Establishment. Under the agreements before us herein the func- 
tions of these military charter traffic erchanges would be broadened to serve the 
public at large.” [Italic supplied.] 

The concurring and dissenting opinion stated: 

“The majority action approves of the procurement by the associations of 
commercial charter traftic through the machinery and procedures now used 
for military commercial air movements (CAMs). The existing CAM machinery 
is set up on the basis of pooled procurement and apportionment of military 
business among members of the associations. There is no competitive bidding 
between the members of the associations for the military business. The system 
of CAM procurement was initiated at the request of and to suit the needs of a 
single customer, the military services. The military appears to prefer pooled 
procurement, and is able to protect itself against its disadvantages because, 
as a large and potent buyer, it is able to select effectively from the quotations 
made by a number of sellers, including the railroads, certificated air carriers, 
ACTA and IMATA, For these reasons, the CAM machinery for military pur- 
poses does not produce any significant adverse effect wpon the public interest.” 
[Italie supplied.] 

International military traffic is not handled through the facilities of ACTA. 
The Air Materiel Command requests and receives bids direct from all interested 
and qualifying carriers; and subsequently contracts are assigned to such car- 
riers as meet the requirements of the Air Materiel Command and the Military 
Air Transport Service. Bids for transportation services up to and including 
January 1956 were prepared by ACTA for those carriers who qualified to perform 
such services. However, ACTA’s function in this respect was only that of an 
agent acting for its principals in delivering the latter’s bid to the military. 
With respect to contracts for flights from February 1956 on, again ACTA simply 
transmits to the Military Air Transport Service information on the availability 
of the aircraft of each contractor-carrier for the month, as furnished to ACTA 
by the carrier. 

The terms of the agreement between the military and ACTA as agent for 
its participating carriers, require ACTA to offer to the military the most eco- 
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nomical tender consistent with the carrier’s tariff on file with the Civil Aero- 
nauties Board. 

During the month of February 1956 the military business assigned by MATS 
to ACTA member carriers amounted to— 


(a) International, directly gievn to carriers by MATS $757, 411. 99 
(b) Domestic 581, 256. 84 


The distribution of domestic business (b) above, is shown on exhibit 1 (f) 
attached. In order that a more accurate picture may be obtained we have 
expanded the analysis of the distribution of the domestic traffic to encompass 
a period of 6 months instead of only the month of February 1956, as requested. 
Such analysis is depicted in the additional exhibits 1 (a, b, c, d, e) and the sum- 
marized comparative schedule (exhibit 1) attached. Since the Military Air 
Transport. Service administers the international military business, the latter 
has not been included in said exhibits. Unofficial military traffic which is sold 
to individual members of the military services has also been excluded as such 
traffic is not on a comparable basis because it can only be serviced by route type 
carriers or by smaller type aircraft if and when a planeload develops. 

In these analyses only carriers who participate in the domestic military 
(CAM) business have been included; other ACTA members, atlhough active in 
the industry are not included because their business is not obtained through 
ACTA. To make the comparison more accurate the participating aircraft have 
been reduced to the common denominator of seat-days available (i. e., number 
seats times number of days aircraft was made available), because utilization 
and therefore returns in terms of revenue are dependent on number, capacity 
and availability of aircraft in use. It should be noted that with the exception 
of few cases where special reasons account for the greater variance, such as 
an aircraft being made available for a specific number of flights only, or two 
aircraft performing the same number of trips, one flying longer distances than 
the other, the revenue is closely related to the availability of the aircraft. 

On the basis of figures available, the following is a breakdown of the inter- 
national military business assigned by MATS to ACTA members during Feb- 
ruary 1956. 


Amount Percent 


Great Lakes Airlines___- 
North American Airlines _- 
Meteor Air Transport. __.- 
Los Angeles Air Service. - - 
Viking Airlines. = 


Total... .._-. 





Let me reemphasize that there is no “USOA group.” Bids are submitted on 
the basis of such factors as— 
(1) Efficiency of operations. 
(2) Position and availability of aircraft. 
(3) Individual carrier tariff rates. 
This association is unaware of any joint pooling of equipment or joint financ- 
ing between the individual members of the association. 
Very truly yours, 
A. J. Rome, President. 
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WESTAIR TRANSPORT, 
Seattle, Wash., April 4, 1956. 
SUBCOMMITTEE ON MONOPOLY AND ANTITRUST, 
House Judiciary Committee, Washington, D. C. 
(Attention : Emanuel Celler, Chairman. ) 

Dear Sie: For the record, our firm has never pooled equipment with United 
States Overseas Airlines, General Airways, or Los Angeles Air Service. Neither 
have we entered into any agreements for the financing, purchasing, or leasing 
of aircraft with all or any one of these carriers. 

Respectfully yours, 
R. S. Hoveert, President. 


Los ANGELES AIR SERVICE, 
Hawthorne, Calif., April 6, 1956. 
Hon. EMANUEL CELLER, 
House of Representatives, Washington, D. C. 

HONORABLE S1e: I, Kirk Kerkorian, hereby state that I am the president of Los 
Angeles Air Service, Inc., with offices located at Hawthorne, Calif. 

It has been brought to my attention that during a hearing before the Special 
Subcommittee on Monopoly and Antitrust on Wednesday, March 28, 1956, this 
company was referred to as part of a so-called USOA group. The other men- 
bers of this so-called group were referred to as United States Overseas Airlines. 
General, and Westair. 

Los Angeles Air Service, Inc., has never been connected in any way with any 
of the other three named carriers, outside of being members of the same associa- 
tion, namely, Aircoach Transport Association, Inc., hereinafter referred to as 
ACTA. 

Los Angeles Air Service, Inc., operates 2 DC-—4 aircraft and 2 C—46 aircraft, 
all of which are continually at the disposal of ACTA, for the purpose of trans- 
porting military personnel. 

Our aircraft are operated independently, and in no way connected with any 
other air carrier’s aircraft, unless so utilized with other air carrier’s aircraft 
is being able to move the required number of troops for the military. 

Insofar as the operation of ACTA is concerned, the entire membership elects 
the board of directors, and the board of directors functions in the same man- 
ner as any other board of directors, in seeing that the business of the associa- 
tion is properly conducted. 

I, personally, have been a member of the board of directors since October of 
1954, and have served in this capacity to date. At no time, have I voted on any 
resolutiton that I did not feel was beneficial to the membership as a whole, nor 
has my vote been controlled by any other director or group. 

The records of ACTA indicate that a number of members are not actively 
engaged in transportation at the present time. Also, there are a number of 
members whose equipment is being used in common carriage or other activities 
outside of the association. 

A review of the monthly ACTA business reports will show that business has 
fluctuated between various carriers during certain months. This is due to the 
availabiilty of aircraft that the association is able to utilize in making the bids 
for the procurement of military traffic. 

You will also find that each carrier has an individual tariff, on file with the 
Civil Aeronautics Board, and the bids are evaluated in accordance with the tariffs 
of the carriers involved in the movement. 

Los Angeles Air Service, Inc., hereby emphatically denies that it has been fa- 
vored by ACTA in the awarding of business over any other member of the associ- 
ation. 

Los Angeles Air Service, Inc., also emphatically denies that it is connected 
with United States Overseas Airlines, General, or Westair in the pooling of any 
equipment, the leasing of any equipment, or financing. 

Respectfully submitted, 

Kirk KerKoriAn, President. 
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GENERAL ArRWways, INC., 
Portland, Oreg., April 18, 1956. 
The Hon. BMANUEL CELLER, 

Chairman, Subcommittee on Antitrust and Monopoly of the Committee on 
the Judiciary, 
House of Representatives, Washington, D.C. 


My Dear CONGRESSMAN: In reply to informational inquiries made during 
hearings before your subcommittee last March 28, 1956, we appreciate the op- 
portunity and are pleased to offer the following statement and request that it 
be included in the record of the proceeding. Your questions and General Air- 
way’s eorresponding answers thereto are set forth below: 

“Q. Do these four members, who have bases on the west coast, the members I 
mentioned, United States Overseas Airlines, Westair, General, and Los Angeles 
Air Service—do they pool their equipment?” (Record 985-986.) 

“A, General Airways, Inc., does not now and has never pooled flight equip- 
ment with U. S. Overseas Airlines, Aviation Corporation of Seattle, d/b/a West- 
air Transport, Los Angeles Air Service, or any other air carrier.” 

“Q. Do they act together on financing, purchase, or lease of aircraft?’ 
(Record 988.) 

“A, General Airways, Inc., has entered into no agreements for the financing, 
purchasing, or leasing of aircraft, either with the above or any other carriers. 
In the normal course of business however, General Airways bought one Doug- 
las C-54 (DC-4) type aircraft from Mr. Kirk Kerkorian d/b/a Los Angeles Air 
Service. This aircraft was delivered on a conditional sale contract on November 
23, 1955, at the full market value of $643,000 and the contract was duly filed with 
the Civil Aeronautics Board, Docket No. 770766, and recorded on December 7, 
1955. . Since the date of purchase the aircraft has been in the exclusive control 
and utilization of General Airways.” 

During your March 28 hearings other inquiry was made concerning the pro- 
portion of revenue received in February 1956, by four members of the Aircoach 
Transport Association as compared to other ACTA members (Record 990-992). 
Since General Airways, Inc., is one of the carriers mentioned, your indulgence 
is respectfully requested in a brief analysis of the Aircoach Transport Associa- 
tion exhibits 1-1F, attached hereto. 

Of all of the air carriers holding membership in ACTA, General Airways, Inc., 
has 1 DC type aircraft, U. S. Overseas Airlines has 7 and Los Angeles Air 
Service has 2, and Westair Transport operates no 4-engine aircraft. It is not 
argumentative that this type of 4-engine, high density seating equipment, is by 
far best suited to utilization in commercial air movements for the military. 

Significantly, the available seat-days of the above carriers for CAM transporta- 
tion during February 1956 (exhibit No. 1) was 71.95 percent of the total ACTA 
membership. The proportion of revenue, however, of these 4 Carriers was 69.34 
percent or 2.61 percent less than the percentage of the other carriers. U. 8. 
Overseas Airlines, having a total of seven 4-engined passenger aircraft had a 
seat-days availability of 42.90 percent for that month yet received only 32.89 
percent of the total revenue, or, over 10 percent less than that company’s propor- 
tionate share. 

From the foregoing factual analysis, it is obvious that the total revenue as 
related to available seat-days is most equitably distributed with a favorable dis- 
position to the smaller and lesser equipped carriers. 

We will appreciate your committee’ acceptance of the information submitted 
in the light of its source. From its inception in 1947 to the present day, General 
Airways has received no derogatory allegations from its regulatory -authority, 
the Civil Aeronautics Board, concerning any matter whatsoever. The carrier’s 
desire and willingness to abide by rules and regulations has become apparent 
to the Board on many occasions and we are pleased to be of informational service 
to your subcommittee. We realize that the contents of this letter do not consti- 
tute sworn testimony and therefore, we would be delighted to be of further serv- 
ice by the personal appearance, of any of the company’s officers. 

Respectfully yours, 


Gus Catxas, President. 


Our next witness is Mr. James F. McManus, Levittown Travel 
Agency of Levittown, N. Y. 
oManus? 
Mr. MoManvs. Good morning. 
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TESTIMONY OF JAMES F. McMANUS, LEVITTOWN TRAVEL AGENCY, 
LEVITTOWN, N. Y. 


Mr. McManvs. I do not have any printed statement. I would just 
like to make this an informal statement. 

The Cuarrman, Go ahead. 

Mr. MoManvs. My name is James F. McManus, and I reside at 54 
Robin Lane, Levittown, N. Y. At the present time I am endeavoring 
to conduct a travel agency business at 3000 Hemstead Avenue, Levit- 
town, N. Y. 

Levittown, as you know, is a large community of approximately 
17,000 houses built by Levitt & Sons in Nassau County, and it presently 
is the shopping hub for about 50,000 other houses. 

In April of 1954 I started to try to get agencies from.the various 
conferences that control the travel and transportation business in this 
country. 

Mr. Witecn What are those conferences, Mr. McManus? 

Mr. McManus. The six conferences, No. 1, the Rail Travel Promo- 
tion Agency. I do not have any complaint against that particular 
agency. Then the 3 steamship conferences, Transpacific Passenger 
Conference, the Transatlantic Passenger Conference, the Western 
Hemisphere Passenger Conference, and then the 2 main conferences 
controlling air travel in this country are the Air Traffic Conference of 
America, and then IATA, that is, the International Air Transport 
Association. ATC controls domestic and [ATA is a combination of 
various airlines which are not cnly domestic airlines, but are foreign- 
flag airlines. 

Mr. Materz. What is ATC? 

Mr. McManus. The Air Traffic Conference of America. 

Mr. Materz. What is that? Is that associated with the Air Trans- 
port Association ? 

Mr. McManvs. I believe so. 

Mr. Materz. It is a private group, is it not? 

Mr. McManvs. It is a combination of domestic carriers of which 
all the scheduled carriers in the country are members. 

Actually, my complaint here is against those 3 steamship confer- 
ences and the 2 airline conferences in that they have set themselves 
up as licensing authorities. 

The Cuarrman. As what? As licensing-—— 

Mr. McManvs. As licensing authorities. 

My position is practically admitted by the CAB with reference to 
the air carriers. CAB claims that these conferences are immune 
from any antitrust law prosecution in the event that they submit any 
type of agreement for approval, and CAB advises me, and they have 
advised a number of Senators and Congressmen, that these agree- 
ments which they have approved, keep the ATC members and the 
IATA members immune poi antitrust prosecution. 


My claim is this: That I have a definite constitutional right to 
conduct a travel agency business. Actually, in 1898, this same situa- 
tion arose in the State of New York and the Court of Appeals of the 
State of New York voided a statute of the State of New York, a penal 
law. The case is People v. City Prison (1898) (157 N. ¥..116). and 
[ think that this committee will see there a lot of principles of. con- 
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stitutional law, especially with relation to the transportation field, 
Te with relation to a travel agency operating as a ticket 
broker. 

The Cuatrrman. What was the situation in New York? Did they 
give somebody the right to license agents, or what? 

Mr. McManvs. No. It made it a penal offense for anybody in the 
State of New York to sell travel tickets if they were not authorized 
in writing by a shipping company, and actually it is quite analogous, 
in my opinion, to the situation here. 

The Cuatrman. What is the effect of the regulation or agreement 
made by the members of the Air Transport Association on your 
business? How have you been affected ? 

Mr. McManvs. The effect is this: No. 1, you have to find what is 
known as a sponsor. You have to find a domestic airline which will 
sponsor you to either the ATC or a foreign or American-flag carrier, 
who will sponsor you to IATA. 

The CuarrmMan. What does that mean, “sponsor” ? 

Mr. McManvs. That means that the sponsor will submit your appli- 
cation. And that is where the whole—— 

The Cuarrman. At that point, you want to become a registered or 
licensed travel agent, and sell tickets for the members of the Air 
Transport Association, or its counterpart in overseas traffic; you then 
have to go out and get a sponsor 

Mr. McManvs. Yes, sir. 

The Cuarrman. Which is usually one of the members of one of 
those organizations; is that it? 

Mr. McManvs. That is right. 

The Cuatrman. And then they file the application for you with 
the Air Transport Association and its international counterpart ? 

Mr. McManvs. That’is correct. 

The Cuatrman. Or do you file the application? 

Mr. McManus. No. They file it for you. 

The Cuarmman. They file it for you? 

Mr. McManvs. That is right. 

The Cuarrman. And how does that affect you? What happened 
in your case? 

Mr. McManvs. Well, the odd situation in my case was that I could 
not get one of those people to sponsor me. Actually 

The Cuatrman. To whom did you go? 

Mr. McManvs. Well, I wrote first to ATC and asked for a list of 
their member carriers, and I wrote to each one and every one of the 
member carriers. A number of them did not even bother to come 
down and see the two locations that I had at the time. Those that 
did come down were vague as to what the requirements were, and 
actually, the situation really developed that a travel agency in Hemp- 
stead, a town approximately 8 miles to the west of Levittown, was, 
by common report, objecting to my organization of a travel agency 
in the vicinity of Levittown, so that when these young men who repre- 
sented these carriers came in to look at our place, they were advised by 
the other travel agency, that the one that had been in business for a 
long time will be ill-disposed if any of the young men representing 
the airlines would recommend us for sponsorship. 

The Cuatrman. Who sent this group to you, these young men who 
examined your premises ? 
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Mr. McManus. Well, one fellow was from American Airlines; 
another fellow came from Eastern Airlines; another man came from 
TWA; and on various occasions, I think there was a man from KLM; 
another came from Sabena. 

The Cuarrman. When was this? 

The McManvs. That was during the summer of 1954. 

The Cuamman. Did you ever get a license? 

Mr. McManus. I never could get a sponsorship. You see, actually, 
I think I have sent you a survey that the American Association of 
Travel Agents sent, or rather had in the magazine, The Travel Agent, 
on May 25, 1955. Actually, the airlines, both the domestic—I would 
say more so for the domestic airlines— the airlines do not want ticket 
agents “intercepting” commercial accounts, and as a result of that, 
as a practical matter, they do not want travel agencies. 

It is very difficult to get a sponsorship. I could never get a spon- 
sorship, so I never had the right to any court review there. However, 
if I had gotten a sponsorship to ATC or LATA, I would have to wait 
.pproximately a year until there was a meeting of all the carriers that 
belonged to ATC or IATA, and at that meeting, which is held once 
au year, and at remote places, a travel agent such as myself is not 
allowed to attend the meeting, and any member along the line can 
reject your application, and in the course of —— 

The CHarrMan. You mean one member has a veto. 

Mr. McManus. That is right. Actually, one member can reject 
you and you never can find out what was the basis for the rejection; 
you are not entitled to any court hearing: 

The CHairman. And if you are vetoed, or your application is 
vetoed, or you are blackballed, then you cannot sell as an agent, any 
ticket for a certificated carrier which is a member of the Air Trans- 
port Association, or IATA, which is the international counterpart? 

Mr. MoManvs. That is right, sir; and in addition to that, so far 
as not being able to sell that IATA ticket, it was contended by the 
Department of Justice in docket No. 3350, that if you cannot sell for 
IATA, you cannot be in the air transportation business, and as I read 
that brief of the Department of Justice in CAB docket No. 3350, 
IATA admitted that, so that actually they control the whole thing. 

It is hard enough to get a sponsor, but even once you are sponsored 
by one airline, you are not assured that you will come through with 
an agency. 

As a matter of fact, in the last meeting of LATA, or ATC, I under- 
stand that a number of agents were rejected. They could not find 
out why, naturally, but it is common report that they were rejected 
because they also had cargo businesses. 

The Cuarrman. Are you in the air transport business at all? 

Mr. McManvs. I sell for North American. That is about all. I 
have a contract with APA. That is the Panamanian 

The CHarrman. In other words, all you can do is sell for non- 
scheduled airlines ? 

Mr. McManvs. Yes, sir. I have a contract with North American 
and they told me that the business that I gave them last year was satis- 
factory. Actually, I have a contract with Trailway Bus, and there 
you have a situation with the bus companies. 

Greyhound and Trailways more or less control the bus—or rather 
they control—pardon me, they do not control it, but they have a lot 
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to do with it. But they do not have any combination there. Trail- 
ways and Greyhound are separate and distinct. 

The CuamrmMan. Why couldn’t you get a sponsor? Do you have 
any idea? 

Mr. McManvs. Actually, that is one of the things that is wrong 
with this. You cannot find out why you cannot get a sponsor, because 
nobody can tell you what you are supposed to core in the way of a 
travel agency. 

The Cuatrrman. What do you do then if a person comes to you and 
says, “I want to go to Paris on a particular airline?” 

Mr. McManvs. We refer them to another place for this reason 

The Cuarrman. In other words, you refer them to somebody else? 

Mr. McManvs. That is right. And we do not get any commission 
for it. Actually, we do that because it would be against the agree- 
ments that another travel agency has with IATA and ATC to give 
us a commission, and I want to come into this whole thing with my 
hands clean, so I have not been getting commissions from anybody 
else, because those agreements 

The CHatrman. As a matter of fact, you have to refer those air 
transport applications to others. Does that have the effect of di- 
minishing your volume of business? Does it hurt your goodwill? 

Mr. McManvs. It diminishes the volume of business and it hurts 
the goodwill that I will ultimately. or should ultimately have had, 
because when somebody comes in and they find out that you are not a 
conference agent, they are not going to come back the second time, 
<n think there is something wrong with the agency right off 
the bat. 

The CHatrman. Do you know whether or not in order to get a 
license from ATA or IATA you have to pay a fee? 

Mr. MoManuvs. Yes, sir. You have to pay an annual fee. 

The CHarrman. How much? 

Mr. McManvs. I do not know how much it is, because it is not in 
their agreements that are approved by the CAB, and it is subject to 
their change at will. 

The CHarrMan, It is changed at will? 

Mr. McManus. That is right, by ATC and LATA. 

The CHarrmMan. How do you know it is changed at will? 

Mr. McManvs. It can be changed at will. 

The Cuarrman. I say, how do you know that? 

Mr. McManus. It says it in the agreement. 

The CHarrMan. Oh, it says it in the agreement ? 

Mr. McManvs. Yes. 

The CHatrMan. Have you ever seen one of those agreements? 

Mr. McManvs. [I asked CAB if they had ever published these regu- 
lations, this Air Traffic Conference regulation, and they could not 
send meacopy. They said it had never been published in the Federal 
Register. And finally they wrote me back and said that if I sent 
$4.50 to some outfit here in Washington, they would send me this 
thing photostated. 

The Cuarrman. Do you want to put that in the record? 

Mr. McManvs. I will; yes, sir. 

The CHarrMan. That will be accepted in the record. 

(The Air Traffic Conference Agency resolution appears on p. 1317.) 
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The Carman. Now, is there any other travel agent acceptable to 
these associations located in Levittown ? 

Mr. McManvs. No, there is not. 

The Cuarrman. And the nearest travel agent is in Hempstead, 8 
miles away? 

Mr. McManus. Yes, sir. 

The Cuatrman. That is competitive ? 

Mr. McManvs. That is right. 

Mr. Materz. Has this travel agency in Hempstead interposed any 
objection to your being licensed by the ATC or IATA ? 

Mr. McManvs. I understand they have. I have been told they 
have. 

Mr. Materz. How do you understand that ? 

Mr. McManus. Mr. Lawrence Wafrock of American Airlines told 
us that they had, and as a matter of fact, he had left some display 
material which I was displaying in the window of one of the travel 
agencies showing trips to California for American Airlines for $99, 
and he called me up one day and asked me to take it out, saying that 
the agent in Hempstead had complained of it. 

Mr. Maerz. You do not know whether objection by the Hemp- 
stead agency was responsible for your being denied a license by the 
ATC, do you? 

Mr. McManvs. I could not contend that, because it is only one of 
the factors. Actually, the airlines do not want additional agents 

Mr. Materz. Why? 

Mr. McManvs. Pardon me? 

Mr. Maerz. How do you know that? 

Mr. McManvs. Well, that was contended by the American Society 
of Travel Agents in effect in the case—it was quite obvious in that 
case by an affidavit sworn to on the 17th of Jay 1953, by William 
McGrath, the executive secretary or vice president of ASTA, to the 
effect that the airlines were really trying to eliminate the travel 
agencies. 

Actually, what they did, they had a secret meeting—I believe it was 
ATC—in which they were cutting the travel agents’ commissions to 
such an extent that it would really put them out of business. 

Mr. Maverz. May I ask you this, Mr. McManus: You said there was 
a secret meeting. How do you know, if it was secret ? 

Mr. McManvs. It is alleged in that case that it was a secret meeting. 

Mr. Marerz. What case was that? Is that the case where the De- 
partment of Justice intervened, you mean ? 

Mr. McManus. No. That is another case. I have a copy of Mr. 
McGrath’s affidavit which I would like to enter in evidence here. 
Actually, it might be well for the committee to look into the cireum- 
stances under which all of this matter was withdrawn. Actually, 
some of the young men over in CAB told me that that was such a 
hot affidavit, it was just too hot to handle. 

Mr. Marerz. Mr. MeGrath—as I understand it—is the executive 
vice president of the American Travel Agents ? 

Mr. McManus. The American Travel Agents—the American So- 
ciety of Travel Agents. 

Mr. Matetz. Does he allege in this affidavit of his that there was 
a secret meeting of carriers 

Mr. McManus. Yes, sir. 
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Mr. Maerz. To cut down the number of travel agents? 

Mr. McManus. (No response. ) 

Mr. Materz. Or to cut down the commissions of travel agents? 

Mr. McManus. That is right, the commissions and the number of 
locations, I believe. 

Mr. Maerz. Is there anything in this affidavit with reference to 
this secret meeting, or so-called secret meeting ? 

Mr. McManus. He even says it was in Chicago. 

Mr. Marerz. It was in Mr. MeGrath’s affidavit ? 

Mr. McManus. As I recall it; yes, sir. 

Mr. Maerz. When did you first apply for a license to ATC and/or 
IATA? 

Mr. McManus. Well, I believe it was in March of 1954, but that 
isthe rub. You cannot apply for a license. You have got to find one 
of these sponsors, and they get around it very neatly by saying, “Well, 
we would be glad to cosponsor you if you can find a sponsor.” 

But you just cannot twist anybody’s arm to “sponsor” you. As I 
say, even if you are “sponsored,” there is an opportunity to be rejected 
without any court review of the grounds of the justice of the rejection. 

Mr. Matetz. I think you have testified that after you applied for a 
license, you were visited by representatives of several airlines; is 
that right ? 

Mr. McManvs. That is correct. 

Mr. Maerz. And did they inspect your premises ? 

Mr. McManvs. Yes, they did. 

Mr. Materz. Did they go over your books? 

Mr. McManvs. No, they did not go over any books. 

Mr. Materz. Is there any question about your financial status? 

Mr. McManvs. No, there would not be any question about that 
because, as a matter of fact, I know that I can get bonds. As a matter 
of fact, I have a Diner’s Club Card and Esso Standard Credit Card, 
and last year, in connection with income taxes, I went into a bank 
and got $3,500 on my signature. 

Mr. Materz. How many airlines did you request to sponsor you? 

Mr. McManus. Well, we wrote every member of ATC, and I would 
say the main representatives of LATA, and incidentally, in connection 
with that sponsorship, a fellow by the name of Max Newhouse—I 
forget what his name is—Max Newhouse. He was a representative 
for TWA. We asked him if he could sponsor us, and he said, “No, 
because there are no openings at the time.” 

So I said, “Well, now, suppose we were so good that you could 
make an opening for us; how much business would we have to give 
you the first year?” 

So he told us, “Well, you would have to give us at least $150,000 
worth of business the first year.” 

Now, this, mind you, is for TWA alone. 

They were setting up an impossible barrier. 

Mr. Marerz. You could not get that much business for them ? 

Mr. McManus. No, you could not. As a matter of fact, I have 
checked with other travel agencies and you could never get $150,000 
worth of business for TWA alone out in an area such as that. That 
was one of the conditions for the sponsorship. 

But then he said, “Now, after you create that business, we cannot 
assure you that we can sponsor you because there might not be any 
openings a year hence.” 





1314 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Now, in creating $150,000 worth of business, with the commissions 
on TWA business running between 5 and 7 percent, you might generate 
commissions of maybe some place between $7,500 and $9,000, the per- 
sonnel that you have to employ and the advertising and everything 
else like that, would be sainnakia’ to write that kind of business. 
You would have to do it without ticket stock. You would not be 
like their “conference” agents. You would have to do that without 
ticket stock, and there would be no commission on it, because there 
would be no assurance of the commission. 

So you would be just doing them a favor. Before they “sponsor” 
you, they want you to write an awful lot of business for them. They 
do not provide you with the ticket stock to write the business, and it is 
just an impossible barrier that they have set up right there, and then, 
in addition to that, after you are sponsored—I have known fellows 
who have been rejected—there is no right to a court hearing. 

Another thing that I wish to call to your attention 

The CuarrMan. Before you do that, may I ask you this—— 

Mr. McManvs. Yes, sir. 

The Cuatrman. If you get a license and you are sponsored, what do 
you get? Something that you can frame and call it a license, or what 
do you get? A medallion? 

Mr. McManus. No. You get an agreement signed by ATC to the 
effect that now you can enter into contracts between the airlines that 
are members of ATC. 

The Cuarrman. That is a sort of franchise, is it not? 

Mr. McMawnvs. It is that. 

The Cratrman. Can you sell that franchise? Is it assignable? 

Mr. McManvs. No, sir; it isnot. And that is one of the complaints 
that even the travel agents who have had these agreements have, be- 
cause their property is really not their own. They cannot sell it with- 
out the—— 

The Cuatrman. Now, do you know an association called the Ameri- 
can Society of Travel Agents, Inc. ? 

Mr. McManvs. Yes, sir. 

The CHarmrMan. Are you a member ? 

Mr. McManvs. No, sir. You have to be in business, in the travel 
business, 3 years before you can be a member. However 

The Cuaiman. Did that organization bring a complaint before the 
Civil Acronautics Board concerning the allocation of licenses of travel 
agents ¢ 

Mr. McManvs. No, I do not think that they brought that for that 
reason. 

The CuarrMan. You presented this complaint to the committee, did 
you not? 

Mr. McManus. Yes. 

The Cuarrman. Then you are aware of the fact that there was a 
complaint filed by the American Society of Travel Agents, Inc., called 
In the Matter of the Amendment of the Air Traffic Conference Agency 
Resolution, Amendatory Agreement, CAB 5044-A-16, which will be 
en in the record. 

(The document referred to appears on p. 1329.) 


The CuatrMan. Do you know what happened in that complaint! 
Mr. McManvs. As I understand it, it was adjusted and withdrawn. 
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The CuatrmMan. Was it withdrawn after some sort of an agree- 
ment was made between the Air Transport Association and IATA 
with the members of this organization ? 

Mr. McManus. The way I understand it, Mr. Celler, Mr. McGrath 
was complaining about a reduction in commissions and also some 
changes in general policies, and when that complaint was received, 
the agreements that the airlines would like to have seen approved 
by CAB were just withdrawn, and the whole matter was adjusted, 
because they called attention to the fact that the airlines were really 
conspiring to deprive the travel agents of their property rights. 

Mr. Keatine. They withdrew their effort to cut down the com- 
missions, did they ? 

Mr. McManvs. At that time, yes, I understand so. 

The Cuatmrman. Any questions? 

Mr. Harxtns. I have one question. 

Mr. McManus, the Civil Aeronautics Board has advised the com- 
mittee that subsequent to the withdrawal of this petition that we have 
been discussing, the ATC formally established a travel agents policy 
committee. Do you know anything about that travel agents policy 
committee’s activities ? 

Mr. McManvs. Well, I do not know much about it, and I do not 
think that they know too much about it themselves, because actually, 
the CAB once wrote to Senator Magnuson in connection with some 
of my complaints that the ATC set up its own rules. So I wrote to 
the ATC for its rules, and I will enter this in evidence now. It says: 

I regret that I apparently misunderstood your letter of June 21, 1955. 


I believe that the information you desire is contained in section IV of our 
agency resolution. 


(The letter and enclosures referred to are as follows:) 


AtrR TRAFFIC CONFERENCE OF AMERICA, 
Washington 6, D. C., June 30, 1955. 
Mr. JAMES F. McMANUsS, 
Levittown Travel Agency, 
64 Division Avenue, Levittown, N. Y. 


Deak Mr, McManus: I regret I apparently misunderstood your letter of 
June 21, 1955. 

I believe that the information you desire is contained in section IV of our 
agency resolution, and, while I furnished you a copy of that section on May 
26, 1954, another copy is being enclosed at this time. In addition, I am enclosing 
a copy of our questionnaire form which shows the basic information which 
must be furnished by an agent to the sponsoring airline and which represents 
most of the pertinent points which are considered by the agency committee in 
its consideration of applications to become an approved ATC agent. 

I trust this is the information you desire. 

Very truly yours, 
JoHN A. LUNDMARK, 
Assistant Executive Secretary. 


Atr TRAFFIC CONFERENCE OF AMERICA AGENCY QUESTION NAIRE 


The information requested in this questionnaire is required by the Air Traffic 
Conference for review by the agency committee. Your answers to the questions 
will be considered in determining your eligibility for appointment or retention as 
an agent of members of the Air Traffic Conference. It is important that you 
answer fully all the questions on your own letterhead in duplicate and numbered, 
a ho owe set forth below. If you wish, you may supplement this with addi- 

onal data. 








1316 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


1. State the name of your organization. 45 : 
2. State the address (including zone number) of your principal office. 


‘ 
‘ 
. 


3. Is your business conducted as an individual proprietorship, partnership, 
association, corporation, or other form of organization? 

(a) If it is an individual proprietorship, state name of owner and extent 
to which he actively participates in the operation of the business. 

(b) If it is a partnership, state the names of all partners, whether they 
are general or limited partners, and the extent to which each participates 
in the operation of the business. 

(c) If it is an association, state the type of association, when and where 
organized, and the names of the members, officers, and managers. 

(d) If it is a corporation, state when and where incorporated, and the 
names of all directors and officers. 

(e) If it is some other form of business organization, describe, and state 
names of all officials. 

4. In what type or types of business is your organization engaged? If more 
than one, what is your principal business? Approximately what proportion of 
the gross income of your organization is derived from the travel agency business? 

5. How long has your organization been engaged in the travel agency business? 

6. List the addresses of all offices at or through which you conduct a travel 
agency business. 

7. Has your organization been appointed as agent for other transportation 
companies or conferences? List names and date of appointment. 

8. Approximately what proportion of the transportation sold by you has been 
(a) domestic or (b) foreign, and what proportion of each has been (c) pleasure 
or (d) commercial. 

9. Are you agreeable to establishing a separate trust account for airline funds 
only, when and if you are approved as an Air Traffic Conference agent? 

(a) With what bank do you plan to establish such an account? 

The following questions relate only to the particular office being considered 
for appointment or retention. A separate questionnaire is required for each 
office. 

10. State the address (including zone number) of the office, and the name 
under which it is operated. 

11. How long has the office been open for business? 

12. Is the business conducted at that office exclusively a travel agency business? 
If not, is a portion of the office set aside exclusively for the travel agency busi- 
ness? Give details. 

13. State the names of the persons in the office who handle the travel agency 
business, their positions and their experience in the transportation business. Do 
any of them have other duties or responsibilities not connected with the travel 
agency business? If so, explain. 

14. Is the office open to the public generally? Is it advertised as a travel 
agency, and by what means? Describe the facilities, if any, devoted to the dis- 
play of travel advertising. 

15. Does the office undertake to make travel arrangements other than for 
transportation? For example, does it undertake to make arrangements for 
sightseeing trips, hotel reservations, guides, etc.? Does the office sell all-expense 
tours? 

16. Does the office arrange and organize all-expense tours? Give details. 

17. Is the office located in a hotel, club, bank, or private residence? 

18. If the office is located in a hotel or club, answer the following questions : 

(a) Is the office open for business all year-around? 

(b) Describe in detail the arrangement with the hotel or club in which 
the office is located. Does the hotel or club have any financial interest in the 
operation of the office? Does it have any voice in the operation or manage- 
ment of the office? 

(c) Is any person in your organization or employee in your office con- 
nected with the hotel or club as an owner, partner, principal stockholder, 
director, officer, or employee? If so, in what capacity? Give details. 

19. If the office is located in a bank, answer the following questions: 

(a) Is the office owned and operated by the bank? 

(b) If so, is the office operated as a separte department of the bank? 
Does the person in charge of the department or any employee of the depart- 
ment have duties or responsibilities not related to the travel agency business? 

— If the office is located in a private residence, answer the following ques- 
tions: 
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(a) Is the office also used for residential purposes? 

(b) Is anyone connected with the travel agency business employed by any 
other business of any sort? If so, by whom? What service does he per- 
form for such other business? 

(c) Is the office identified as a travel agency? If so, by what means? Is 
it open to the public generally? During what period is it open? Describe 
the arrangement in detail. 

21. Give any other information which you consider pertinent to your qualifi- 
cations as a travel agent. 

Mie iil eed edge 

ie allel cule 





Arr TRAFFIC CONFERENCE OF AMERICA, TRADE PRACTICE MANUAL 


AIR TRAFFIC CONFERENCE AGENCY RESOLUTION EXCERPT 


Section IV. The appointment and listing of agents 

A. The executive secretary shall maintain, for the information of the members, 
an air traffic conference agency list which shall be kept current, and shall be 
published at such intervals and in such manner as the agency committee may 
from time to time prescribe. The names of agents and authorized agency loca- 
tions shall be placed on, and removed from, the agency list only as provided in 
this section. The agency list in effect on the effective date of this section shall 
continue in effect until modified in accordance with this section. 

B. Any person who desires to be named as an agent on the agency list, or to 
have any place of business added to the agency list as an authorized agency 
location, shall make written application to the executive secretary through a 
member. The application shall be in such form and contain such information 
as may be prescribed from time to time by the agency committee. Promptly 
upon receipt of any such application, the executive secretary shall notify all 
members of the receipt of such application and shall refer it to the agency com- 
mittee for review. 

C. The agency committee is hereby empowered to approve or disapprove any 
such application. No person shall be approved as an agent unless such person 
has a satisfactory credit standing and a reputation for ethical practice in the 
sale of passenger transportation and services related thereto. No place of busi- 
ness shall be approved as an authorized agency location unless such place of 
business is a bank travel department, a transportation bureau, or a travel 
bureau; Provided, That the committee may, in exceptional cases and by unani- 
mous vote of the committee members present at any duly constituted meeting, 
approve not more than one place of business in any city or town not a part of 
a larger metropolitan area where no authorized agency location exists, as an 
authorized agency location, even though such place of business is not a bank 
travel department, transportation bureau, or travel bureau, as long as such place 
of business, in the opinion of the committee, does not conflict with the activities 
of any previously authorized agency location. In acting upon any such appli- 
cation, the agency committee shall consider the willingness, ability and activity 
of the agent in promoting and selling air passenger transportation, particularly 
vacation, pleasure and tour travel; the number of authorized agency locations 
in the area involved; and the need of members for agency representation in the 
area involved. The executive secretary shall place on the agency list the name 
of any person approved as an agent by the agency committee and any place of 
business approved as an authorized agency location by the agency committee. 

D. The agency committee shall meet no more frequently than once each year 
for the purpose of acting upon such applications. In acting upon any such 
application, the committee shall act by two-thirds vote of the committee mem- 
bers present at any duly constituted meeting. All members shall be notified 
at least 45 days prior to any such meeting of the applications to be considered at 
such meeting. 

B. As soon as practicable after the name of any person has been placed on the 
agency list as provided in paragraph C of this section, the executive secretary 
shall, as agent for and on behalf of all members, enter into a sales agency agree- 
ment with such person, and shall notify all members of the date on which the 
execution of such agreement is completed. After receipt of such notice from the 
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executive secretary, any member may appoint such person as its agent by exe- 
cuting and delivering to such person a certificate of appointment in such form 
and manner as may be prescribed from time to time by the agency committee: 
Provided, That no such certificate shall bear a date prior to, the date on which 
it is transmitted to the agent, A copy of each such certificate shall be forwarded 
to the executive secretary at the same time the original is transmitted to the 
agent, and the executive secretary shali promptly notify all other members of 
the receipt of such copy. 

F. Any member may authorize an agent appointed by it to represent it at a 
place of business not previously designated by it by executing and delivering to 
such agent a designation of additional authorized agency location in such form 
and manner as may be prescribed from time to time by the agency committee. 
A copy of each such designation shall be forwarded to the executive secretary 
at the same time the original is transmitted to the agent, and the executive secre- 
tary shall promptly notify all other members of the receipt of such copy. 

G. The committee may, from time to time, on its own initiative, and shall, 
upon the application of any member, review the eligibility of any agent or any 
authorized agency location. In any such review. the committee shall consider 
the same factors as would be considered in acting upon an original application, 
and in addition shall consider the experience of the members with such agent and 
the agent’s record in performing its sales agency agreement with the members. 
Approval of the eligibility of any agent or any authorized agency location shall 
require the affirmative vote of two-thirds of the persons present and entitled 
ito vote at a duly constituted meeting of the committee. All members shall be 
notified at least 45 days prior-to any such meeting of the names of the agents 
and of the authorized agency locations to be considered at such meeting, and the 
committee shall, at each such meeting, review the eligibility of each agent and 
each authorized agency location which was approved under paragraph C of this 
section at the last annual meeting of the committee held for the purpose of acting 
upon such applications. The executive secretary shall remove from the agency 
list the name of any agent or any authorized agency location disapproved by the 
agency committee. As soon as practicable after the name of any agent has been 
removed from the agency list, the executive secretary shall terminate the sales 
agency agreement with such agent on behalf of all members. 

H. No member shall appoint or retain any person as its agent unless the execu- 
tive secretary has entered into a sales agency agreement with such person and 
such agreement is then in effect. The executive secretary shall not enter into 
a sales agency agreement with any person unless the name of such person 
appears on the agency list then in effect: Provided, That if any person acquires 
the ownership of the business of any other person whose name appears on the 
agency list then in effect, the executive secretary; if so requested in writing by 
any member, shall place the name of the person acquiring the ownership of 
such business on the agency list, pending action by the committee on such 
person’s application, and shall, as agent for and on behalf of all members, 
enter into a sales agency agreement with such person; Provided further, That 
if any member desires representation in a community in which no other au- 
thorized agency location exists and desires to designate, as an authorized agency 
location, a place of business which is located in such community (but not within 
20 miles of any other authorized agency location) and which is operated by a 
person not named on the agency list then in effect, the executive secretary shall, 
if so requested in writing by such member, place the name of such person and 
such place of business on the agency list pending action by the committee on 
such person’s application, and shall, as agent for and on behalf of all members, 
enter into a sales agency agreement with such person. No member shall 
designate any place of business as an authorized agency location unless such 
place of business appears on the agency list then in effect: Provided, however, 
That any member who has appointed any agent may designate as an authorized 
agency location any place ‘of business operated by such agent which is located 
in a community in which no other authorized agency location exists (but not 
within 20 miles of any agency location operated by any other agent), until and 
unless such place of business is disapproved by the agency committee. For the 
purposes of this paragraph, the term “community” does not include military in- 
stallations or establishments. 

I. If, at any time or for any reason, any member cancels the appointment 
of any agent, or the designation of any authorized agency location, such member 
shall promptly so notify the executive secretary, giving the reasons for such 
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cancellation. The executive secretary shall promptly transmit such information 
to all other members, If all members who have appointed an agent, or who 
have designated an authorized agency location, cancel such appointment or 
designation, the name of the agent, or the authorized agency location, shall be 
removed from the agency list. 

J. Agents whose names appear on the agency list shall be provided by the 
executive secretary with such form of certificate or other evidence of approval 
as may be prescribed from time to time by the agency committee. The cost thereof 
shall be borne out of the fees collected from agents. Any deficiency in funds 
to pay such cost shall be assessed against the members on such basis as may 
be prescribed by action of the conference. 

Section V. Determination, collection and disposition of agent's fees 


A. The Airline Finance and Accounting Conference shall determine the amount 
necessary to defray the cost of implementing any agency program. The Air 
Traffic Conference may prescribe whether all or a portion of the cost of the 
implementing shall be defrayed by fees to be paid by the agents, and the fees 
to be charged shall be determined accordingly. 

B. As soon as practicable after the Air Traffic Conference, pursuant to 
paragraph A, has prescribed the annual fee, the executive secretary shall, 
each year, certify to the treasurer of the Air Transport Association the names 
and addresses of all agents whose names appear on the agency list, the amount 
of the annual fee due from each agent, and such other information as the treas- 
urer may require to collect and account for such fees. The treasurer of the Air 
Transport Association is hereby authorized and directed to send in the name 
of the executive secretary. 

The Cuarrman. Mr. McManus, it strikes me from what you have 
said and what we have gathered from other witnesses that these 
exclusionary conditions set forth by the Air Transport Association 
and IATA, particularly with reference to licensing agents, are not 
in the public interest. Apparently, here are private groups—the Air 
Transport Association and its counterpart, the International Air 
Transport Association, that have been given the power to include or 
exclude men like yourself from becoming registered travel agents. 

That exclusionary power is exacerbated by the fact that the public 
is becoming more and more air-minded, and I cannot conceive how a 
man could be a successful travel agent unless he is accredited by the 
Air Transport Association, or its counterpart. 

I state as chairman, and I am sure I reflect the opinion of most of 
the members, if not all the members of this committee, that there 
must be some corrective measures here; otherwise, I take it that 
Congress will have to step in. 

e certainly cannot see a group of men, you yourself are a good 
example, being deprived of their livelihood. You are a travel agent. 
You should have the right, all other things being considered—since 
you have the financial ability, the good character, a good location and 
the ability to attract business—to be in that business. You cannot be 
in that business if you have to overcome these, what one might call, 
barriers, and certainly the Civil Aeronautics Board must look into 
this. And if they have given approval to this kind of practice, this 
approval must be modified or withdrawn. And unless it is withdrawn 
or modified in the interest of the public, then the legislative branch 
will have to step in and do vinaathinn about it. 

Mr. McManus. Mr. Celler, in Docket No. 3350, I believe, the De- 
partment of Justice submitted that it was never within the inten- 
tion of Congress for the CAB to be doing what it was doing. Actually, 
the Department of Justice, under the signature of Stanley N. Barnes, 
the Assistant Attorney General, has written me to the effect that 
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they have on numerous occasions brought such matters to the attention 
of the CAB, that same were never within the intent of Congress. And 
actually, I have been told, and I know, because I am also an attorney, 
that I have my rights to go to CAB and complain. 

Of course I have, but CAB writes back that I must complain under 
their rules. They write in a letter to you that they have never had 
any “formal” complaints. They have had many complaints about 
this matter. Actually, they do not regard a complaint as a “formal” 
complaint unless they get a verified complaint with 19 copies thereof 
cerved on themselves and copies served on the ATC and the IATA. 

Actually, being an attorney, I know that that procedure over there 
is unpractical. I heard one of the gentlemen representing Air Car- 
riers this morning say it is too expensive a procedure. Actually, in 
my case, if I were to win it before the CAB, I am sure that the sirihe 
would then appeal to the Circuit Court of a I know I would, 
But actually, as a practical matter, with literally hundreds of airlines 
being able to interpose—and they certainly penis interpose—answers, 
the printing costs of an appeal would be absolutely prohibitive as far as 
I am concerned. 

The Cuarrman. In other words, you could not afford to go to those 
extremes ¢ 

Mr. McManus. I could not afford the time or the 

The Cuarrman. The money ? 

Mr. McManvs. I did not say I could not afford the money. I do 
not think that it is practical to subject anybody, especially an individ- 
ual, to start those procedures. They are lengthy, and actually they 
have got it such a nice, pat situation, that you cannot start it in a 


court, because of APGAR Travel—IATA 107 F. mee. 706. The 


judge in the Southern District of New York practically said on the 
face of his decision, staying that case until a man brought an action 
in the CAB, that it is fabulous to think that CAB can do what they 
have been doing so far as the travel agencies are concerned. 

The CHarrMaNn. Among the supplemental materials sent to this 
committee, there is a statement concerning travel agency agreements 
by the CAB, which states in part as follows: 

Although the agency resolution has since been amended a number of times, 
the basic procedure established by it and now in effect remains substantially 
unchanged and unchallenged by any formal protest by the ticket agents or any 
other interested parties. 

You challenge that; do you not? 

Mr. McManvs. Well, they used the word “formal” there. 

The CuatrmaNn. In other words, you feel it would be impractical to 
file a formal complaint? 

Mr. McManus. It would be impractical. Actually, there was a 
gentleman here who represented a number of nonscheduled aircar- 
riers, corporations, that said that it is not practical to go into that 
procedure. 

Actually, I think Your Honor is from New York, suppose that I 
was applying for a real-estate broker’s license (which 1 have), or 
an insurance agent’s license (which I have), and the department of 
State of New York were to reject my application. I could go in ona 
very short and simple procedure under article 78 and have a court 
review of it. But I cannot get that here. 
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The Cxarrman. Is it not true, Mr. McManus, that the reason why 
the Air Transport Association wants to limit the number of travel 

ents is that it does not want travel agents to sell tickets for those 
who are not members of the Air Transport Association, and thus 
wants to keep competition out of the air te 

Mr. McManvs. Well, I could not say that. 1 would not allege that 
directly. But actually —— 

The Cuatrman. What other reason could there be? 

Mr. McManvs. Actually, I have been told that if I sold for North 
American, that it would make my conference sponsorships and 
approvals harder, more difficult. Actually, I went ahead and sold 
for North American anyway. 

Mr. Matetz. We did not quite understand that last statement of 
yours, Mr. McManus, with respect to your selling tickets for North 
American. 

Mr. McManvs. I had been advised oy by some of those 
representatives of airlines that if I sold for North American the 
chances of a sponsorship or “conference” approval would be—— 

Mr. Marerz. The chances of what? 

Mr. McManvs. Of a sponsorship or a “conference” approval would 
be more difficult. 

Mr. Marerz. All right. 

Mr. Harkins. Mr. Chairman, I would like to introduce into the 
record the brief of the Department of Justice before the CAB Docket 
No. 3350 concerning travel agents with respect to the IATA. 

The Cuarrman. That will be accepted. 

(The brief referred to is as follows:) 


UNITED States oF AMERICA, CIVIL AERONAUTICS BOARD 


Washington, D. C. 
Docket No. 3350 


In the Matter of International Air Transportation Association Resolutions 
Proceeding ; Resolutions Adopted by Traffic Conferences 1, 2, and 3 Relating 
to Agents 


BRIEF FOR THE DEPARTMENT OF JUSTICE 


INTRODUCTORY STATEMENT 


This Department’s position has been set forth in our brief to the Examiner 
dated March 1, 1950, and in our exceptions to the findings, conclusions and rec- 
ommendations of the Examiner’s Report. Nothing has been developed in the 
course of these proceedings to furnish any reason for altering this Department’s 
opposition to all of the IATA resolutions for which approval is here sought, and 
the Board is respectfully referred to these documents previously filed. We will 
not, at this time, restate the factual background of this controversy except to 
summarize the resolutions in issue. There are three basic resolutions of IATA 
for which approval is sought: 

1. That general sales agents for non-IATA carriers shall not serve as IATA 
sales agents without approval of the respective conferences ; 

2. That no IATA sales agent shall be retained unless he agrees not to accept 
from non-IATA carriers a rate of commission higher than he would receive from 
IATA carriers ; and 

3. That no IATA sales agent shall be retained if he accepts traffic at fares 
lower than those charged by IATA members for the same or similar service. 

The examiner has recommended disapproval of (3), and approval of (1) and 
(2). He separates the resolutions into two categories on the ground that (3) 
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deals with an attempt to control fares whereas (1) and (2) deal with the rate 
of commissions to be paid to sales agents. 

It is our view, in essence, that this attempt to distinguish resolution (3) 
from (1) and (2) is totally without substance in that (1) and (2), while osten- 
sibly limited to controlling the rate of commissions paid to sales agents, is in 
substance an attempt to control and influence competitive fares of other car- 
riers the inevitable effect of which will be to penalize any attempt by non-IATA 
carriers to accomplish fare reductions by more efficient operation. It is a scheme 
on the part of IATA to do indirectly what the Examiner’s Report disapproved 
when it was attempted directly by resolution (3). We submit that the reason- 
ing of the Examiner’s Report in disapproving resolution (3) is correct, and that 
necessarily the basis for approving (1) and (2) is inconsistent with the dis- 
approval of (3) and without any basis in facts contained in the record or in 
applicable principles of law. 

It is not disputed that IATA controls approximately 90 percent of the traffic, 
and that by limiting its agents to a fixed commission rate IATA would in prac- 
tical effect fix identical commission rates for virtually all sales agents includ- 
ing these handling non-IATA traffic. The necessary result of this arrangement 
would be that, to the extent that any independent carrier reduced fares, its agent 
would be discouraged from selling the lower cost transportation and would be 
encouraged to sell the higher priced IATA transportation since, being paid at 
a fixed percentage, the lower the fare the less compensation for the agent. Thus 
through control of agents IATA would strike a severe blow at competition in 
fares by independent carriers. 

There is no real dispute that this scheme to boycott agents and fix commission 
rates constitutes on its face a violation of the antitrust laws (Lowe v. Lawlor, 
208 U. 8. 274; United States v. Socony-Vacuum Oil Company, 310 U, S. 150; 
United States v. Trans-Missouri Freight Association, 166 U. S. 290). Rather, 
the proponents of the resolutions seek exemption from the antitrust laws under 
Section 412 (b) of the Act. They have totally failed to meet the burden of 
the resolutions are not adverse to the public interest within the meaning. of 
Section 413 (b) of the Act. They have totally failed to meet the burden of 
demonstrating that the public interest requires such approval of this scheme to 
control sales commissions on transportation and thus to discourage competitive 
rates. The sole argument asserted by the proponents is to be destructive to the 
regulated commissions in competing for sales agents would be destructive to the 
rates and services of the airlines, There is not one scintilla of evidence in the 
record to indicate that any such situation has occurred in the past or is likely 
to occur in the immediate future. This contention is plainly insufficient to over- 
come the public interest in favor of competition reflected in the antitrust laws 
and Section 2 of the Civil Aeronautics Act, and adopted by the interpretations of 
this Board in past cases dealing with overseas carriers. The Examiner properly 
found with reference to resolution (3) that “when carriers are forced to set 
rates in accordance with other air carriers * * * not only would the Board 
be granting to IATA carriers powers not directly conferred on it by the Act, 
but it would be approving a limitation of freedom of independent action here- 
tofore feund to be in the public interest” (Examiner’s Report, p. 25). This 
reasoning is equally applicable to the fixing of commissions by IATA which 
would. inevitably restrict independent competition on rates. The Examiner’s 
Report is fatally inconsistent in its analysis of resolutions (1) and (2). Indeed, 
when discussing commissions, the Examiner’s Report jettisons the Board’s 
adherence to the principle of competition, and even appears to disapprove in 
this field the basic philosophy of a free enterprise system. The Report points 
out that “it is an established practice for competing enterprises to establish 
levels of expenses of one another”, and, as an example, “states that if one busi- 
ness spends more in advertising, its competitor must increase its advertising 
expenses to meet the competition. “In the last analysis, regardless of the Board’s 
decision on the commissions resolutions certain carriers will dictate to others the 
level of commissions to be paid’ (Examiner’s Report, p. 20). In short, there 
is no point in preserving a competitive economy, because one of the com- 
petitors will force the others into line regardless of governmental regulation. 

We vivorously take issue with this defeatist rationale for permitting IATA 
to dictate commission rates, just as we take issue with the thought that fixing 
commission rates will not strongly tend to control fares and kill the compe- 
tition of independent carriers striving for greater efficiency and greater service 
to the public. We now turn to a discussion of our exceptions to the Examiners 
Report in greater detail. 
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ARGUMENT IN SUPPORT OF EXCEPTIONS 


1. The public interest would suffer if IATA were permitted to fiz a standard 
commission rate 

Exception has been taken to the findings contained in paragraph 3, page 18, 
of the Report as not supported by evidence. The Examiner here concludes that 
“the traveling public would realize no benefits by disapproval of the commis- 
sion’s resolutions.” The Examiner fails to recognize the fact, established over 
long years of experience, that where there is normal competition in the trans- 
portation field, the traveling public usually benefits by increased service, lower 
fares and improved equipment. The comparatively recent advantages according 
to air travelers as the result of increased competition between air carriers in 
South America are an example. In the last sentence of this paragraph the 
Examiner describes benefits which he considers would accrue to the traveling 
public with approval of the resolutions. He finds: 

“Users would not be subjected to the possibility of pressure on the part of 
the agents, for the sake of higher commissions, to patronize service not as well 
suited to their needs; they would reap the benefits which accrue from greater 
competition in schedules and service; and finally, they would not run the risk 
of being burdened with higher fares to offset the increased costs of transporta- 
tion which would attend high commissions.” 

With respect to this finding we submit there is no evidence in this record 
that any such situations have developed as a result of competition with respect 
to commissions. 

Exception is taken to the statements appearing on page 21 of the Examiner's 
report where, based upon completely undemonstrated hypothetical situations, 
the Examiner attempts to weigh the competitive advantages between IATA and 
non-IATA carriers if commissions were fixed by IATA. There is nothing in the 
record to support his factual determination of comparative competitive advan- 
tages arising from regulated as contrasted to unregulated commissions. But, 
quite aside from this fact, in admitting that IATA carriers would enjoy a com- 
petitive advantage under a system of fixed commissions, the Examiner neglects 
to find also that IATA’s advantage would be produced by a concert of action of 
its members which constitutes coercion and boycott the impact of which would 
be upon competitive fares of independent carriers inseparable from the impact 
of this combination upon commissions. 


2. There is no evidence in the record that competition in commissions is contrary 
to the public interest 


In support of our exceptions we submit that upon the record here the Examiner 
should have found that the commissions resolutions would result in restraint of 
trade and commerce, would impede and prevent the promotion by the Board of 
“adequate, economical and efficient service by air carriers” by instituting, main- 
taining and enforcing unjust discriminations, undue preferences for IATA car- 
riers, and unfair competitive practices with regard to non-IATA carriers; that 
said resolutions would thus be contrary to established national policy, the anti- 
trust laws and provisions of the Civil Aeronautics Act, adverse to the public 
interest, and immediately and continuously detrimental to all agents and all car- 
riers, without substantial or persuasive evidence to support either the applicant’s 
claim or the Examiner’s contention that there would be commensurate, compen- 
sating public benefit. The evidence in this record is conclusive to the effect that 
the benefits or advantages resulting from approval of these resolutions or any of 
them would accrue to IATA members at the expense and to the disadvantage of 
the public generally and all agents and non-IATA carriers specificallv. (R., pp. 
162, 163, 183, 184, 210, 228 through 231, 238, 246, 247, 283, 285, 370, 371, 379, 380, 
387, 388, 412, 441, 506, 524, 526, 536, 542, 547, 553, 554, 575, 624.) 

In view of the mandate of Congress contained in section 2 of the act which 
has been steadfastly implemented by decisions of the Board and the courts it is 
inconsistent with national policy as regards competition to conclude (as the 
Examiner has in part) that avoidance of competitive bidding is desirable per se. 
There is clear authority and precedent for adherence to the principle that the 
public interest is best served by and through competition, and this principle is 
particularly controlling in the absence of persuasive evidence that countervailing 
publie benefit will acerue from any abandonment of the established competitive 
system. There is no evidence in this record of any such compensatory benefits. 
The testimony of the witnesses Hudson (R., p. 503), Shapiro (R., p. 591), and 
Gamburg (R., p. 616) is convincing in establishing the adverse effect the operation 
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of these resolutions would have on wide and varied segments of the public. 
Granting that so-called rate wars, cutthroat price cutting, etc., are not economi- 
eally healthy practices, there is no evidence in this record that absence, up to 
now, of the fixed rate which those resolutions would establish has resulted in 
price wars or economically unsound rates of commissions. The Examiner’s as- 
sumption that competitive bidding for agency business should be avoided without 
evidence that such competition is other than a normal, reasonable, and healthy 
competitive practice is not justified by this record. The extent to which the 
Examiner has deviated from this record is evidenced particularly by two state- 
ments in his Report to the effect that avoidance of rate wars “* * * can be accom- 
plished only through elimination of price cutting” (Report, p. 9) and that 
“Competitive bidding by carriers for agency business would create a spiral of 
rising selling costs which would be governed solely by the limits of the bidding.” 
(Report, p 17.) 

Nothing in this record sustains or supports in any way such findings. As we 
pointed out in our brief to the Examiner (p. 14), “the proponents have attempted 
to prophesy as to the dire consequences which would result if these resolutions 
are not permitted to become operative. Their testimony is grounded upon the 
opinions and conclusions of various of the proponent’s witnesses as to what might 
or could happen. They speak of chaos or cutthroat competition in the air 
transport industry * * * but there is no evidence in the record * * *.” [Ttalic 
Supplied.] The Examiner’s statements in this regard appear to be lacking in 
any factual foundation. In addition to pointing out that there is nothing in this 
record nor in other public records to sustain these abstractions, we urge upon the 
Board the warning of the late Justice Brandeis: 

“The only argument that has been seriously in favor of providing monopoly is 
that competition involves waste, while the monopoly prevents waste and leads 
to efficiency. This argument is essentially unsound because the wastes of com- 
petition are negligible. The economies of monopoly are superficial and delusive. 
The efficiency of monopoly is at the best temporary.” (Brandeis, The Curse of 
Bigness, The Viking Press, 1984). 


8. There is no evidence in the record that IATA members hav any vested interest 
in sales agents. To the contrary, sales agents are independent contractors. 
The record does not disclose any justification for IATA claims that the present 
agency system is one which IATA members created or wholly sustain and as such 
should be protected. In general the record shows quite the contrary to be true 
(R., p. 507). IATA has only been organized since 1946 and one non-IATA 
carrier, Colonial, has been dealing with, training and helping many present 
agents since 1928 (R., pp. 521,522). There is nothing to warrant the Examiner’s 
conclusion that IATA’s agency setup must be protected in anyway. The 
Examiner here proposes to extend to IATA the rights of coercion, boycott and 
concerted price fixing which have been repeatedly condemned by the Congress, 
the courts, and the Board. There is nothing in this record to indicate any 
present need by IATA carriers for this so-called protection. For example, 
witness the experience of non-IATA Colonial and its 10 percent commission on 
Bermuda traffic. Certain IATA members persuaded the British Government 
to deny Bermuda landing rights to Colonial unless Colonial complied with the 
IATA commission rate (R., p. 503 et seq.). The proponents of these resolutions 
make representations as to the time, effort, money, and promotion they have 
expended in developing and training sales agents, and it is conceded that they 
have been active in educating and promoting agents and agencies, but their 
relationship to such agents is no different than that between vendor and sales 
agent in other lines of business. There can be no question that such sales agents 
are independent contractors, and that the IATA carriers have no peculiar pro- 
prietary interest in their business. Most of the agents certificated by IATA 
are well- and long-established steamship and railroad agents, many of whom 
had agencies antedating international air transportation. 

There is no evidence of any substance whatsoever to support the IATA’s claim 
to some proporty interest in the business of sales agents who are independent 
businessmen, and who have a prior and more basic right to be free of the control 
of a private group, such as IATA, who are motivated by their own self-serving 
economic aims. 


4. The resolutions contravene national law and policy and establish coercive con- 
trol and boycott by agreement 


The resolutions are basically repugnant to established national policy in gen- 
eral and to the Board’s recognition and interpretation of that policy in particular. 
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Moreover we urge that the resolutions further contravene in letter and spirit the 
Board’s specific mandate in its opinion approving (but restricting) United States- 
flag carrier participation in IATA (6 C. A. B. 639, 1946). There the Board 
authorized limited participation by our carriers but made clear that such ap- 
proval was only extended because of the voluntary character of the participation 
with each carrier retaining a right to independent action if desired, Here the 
coercive control is extended to agents and non-IATA carriers. Public counsel, 
in brief to the examiner (p. 1), raised the pertinent question : 

“Will the Board permit the machinery of the International Air Transport Asso- 
ciation (IATA) to be used to coerce nonmembers to adhere to the practices 
agreed upon by the IATA members?” 

This record clearly shows that these resolutions are the product of a determined 
and admitted intent to eliminate competition. Approval of the resolutions would 
put the Board in the position of approving a restriction on the free development 
of traffic by agents and non-IATA carriers, and any such restriction is contrary to 
the Board’s steadfast adherence to the promotion of air transportation with the 
aid of such competition as is proper and necessary to carry out the mandates of 
Congress. The result would be the restraint and elimina of much of the 
reasonable competition as presently exists and which is an ple of the regu- 
lated competition that Congress and the court’s have declared to be in the pub- 
lic interest. 

The resolutions are so framed as to permit IATA to dictate to sales agents the 
manner and method of contracting with other carriers thus leaving the door open 
for discrimination against competitors. Heretofore sales agents have been free to 
contract with any carriers or group of air carriers with relation to commissions. 
IATA members are fully aware that nearly every well-established sales agent in 
the world, who is active in selling air transport, is a registered or certificated 
agent, and that no agent could long survive in business if prohibited or prevented 
from selling air transport for member carriers. It is freely admitted by pro- 
ponents that IATA controls 90 percent of the air transport business and that a 
sales agent either sells for IATA or doesn’t sell much air transport. The revenue 
of sales agents, as far as air service is concerned, is entirely dependent upon 
commissions received from member carriers. It follows, therefore, that sales 
agents are obligated to accept the dictates of IATA or be virtually forced out of 
business. 

Because of the dominant position of IATA in the air transport field and its 
power to'coerce agents under the terms and conditions of the resolutions, it will be 
left free to curtail or eliminate other manifestations of competition by discrimi- 
nating against competitors. The effect of this will be in serious conflict with 
normal competitive practices, and work adversely to the public interest. 

The record shows that nonmembers will be eliminated from competition with 
IATA members as a direct result of the resolutions, because agents confronted 
with the alternative of selling IATA carriers or just an individual nonmember 
carrier would drop the individual nonmember carrier. Traffic would be diverted 
from nonmembers to member carriers with consequent loss in revenue to the 
nonmembers. This loss might eventually have to be absorbed by the public in 
the form of mail pay to the nonmembers. 

Those resolutions contemplate and result in a combination in restraint of, and 
an attempt to monopolize, trade and commerce to such an extent as to preclude 
their approval. The decisions of the courts, with regard to the part combina- 
tions may play in restraining trade and commerce are so well known as to require 
but little exposition here. In Loewe v. Lawlor, 208 U. 8. 274, the Court held un- 
lawful a boycotting combination the effect of which was to coerce or compel 
third parties or strangers not to engage ina course of trade except upon condi- 
tions which the combination imposed. 

In United States v. Patten, 226 U. S. 525, 541, the Court said: referring to the 
Sherman Act: 

“Section 1 of the Act * * * is not confined to voluntary restraints * * * but 
includes as well involuntary restraints, as where persons * * * conspire to com- 
pel action by others, or to create artificial conditions, which necessarily impede 
or burden the due course of such trade and commerce or restrict the common 
liberty to engage therein.” 

The courts have consistently held that the question of reasonable or unreason- 
able restraints is not present in price fixing or boycott cases; that an agreement 
to fix prices, whether any prices be actually fixed or not, is an unreasonable re- 
straint upon commerce per se; and that the public interest is best protected from 
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the evils of monopoly, boycotting and price fixing by the maintenance of com- 
petition. United States v. Socony-Vacuum Oil Co., 310 U. 8. 150; United States 
v. Trans-Missouri Freight Association, 166 U. S. 290; Standard Oil Co. v. United 
States, 221 U. 8.1; United States v. American Linseed Oil Co., 262 U. 8. 371. 

The elimination of competition which is the planned and reasonably antici- 
pated result of those resolutions thus stands entirely condemned, in the absence 
of immunization, as do the methods which the parties have adopted. The courts 
under the law have insisted that equality of opportunity be preserved and that the 
public be fully protected against evils commonly incident to monopolies and 
those abnormal contracts and combinations which tend directly to suppress the 
conflict for advantage called competition. United States v. American Linseed 
Oil Co., 262 U. 8. 371, 388. 

The Board should not delegate to IATA, or allow IATA to appropriate to it- 
self, the power to decide what is and what is not “destructive, oppressive, or waste- 
ful” competition, and on the basis of such a decision to engage in such restrictive, 
coercive, and discriminatory activities as are here proposed. Particularly is this 
so when there is no conclusive showing that additional regulation of competition 
is necessary or warranted under existing or reasonably foreseeable conditions. 
The Board is charged by Congress to exercise its power to prevent “unjust 
discriminations, undue preferences or advantages, or unfair or destructive com- 
petitive practices” (Section 2 of the Act). Thus, when the Board is presented 
with a proposal which would advance one or more of those evils the Board 
should, of necessity, find that those elements are adverse to the public interest 
and withhold approval. 


Respectfully submitted. 
LAMBERT S. O’MALLEY, 


Special Assistant to the Attorney General. 
JAMES E. KILpay, 
JoHN F. BAECHER, 
Special Assistants to the Attorney General. 
SEPTEMBER 22, 1950. 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing brief have been served upon all 
parties to this proceeding by mailing copies thereof to counsel of record. 


LAMBERT 8. O’MALLEY. 
SEPTEMBER 22, 1950. 


Mr. McManus. Mr. Chairman, I would like to introduce this letter 
from International Air Transport Association, dated June 30, 1955, 
in which they say: 

This is in reply to your letter of June 28 requesting a copy of our standards 
for the operation of a travel agency. 

I regret to advise that IATA does not have such standards listed. However, 
generally speaking, one must be a generator of air traffic, in proper premises, etc. 
I suggest therefore that you see a local district sales manager of an airline who 
will tell you what local requirements would be. 

The Cuarrman. That will be accepted. 

Mr. McManvs. My contention here is that CAB never had the right 
to license a travel agency from Congress. Although they never had 
that right, they have delegated a right they never had to the airlines, 
and the airlines have set up andants which they admit themselves are 
vague and not in writing, and you cannot find them out any place. 

The Cuarrman. We are very grateful to you for your testimony, 
Mr. McManus. You have been very patient. I know that you had to 
9 ea your coming here a number of times, and we are sorry for 
that. 

Mr. McManus. I am grateful to the committee. 

The CHatrman. Is there anything else you want to add to your 
testimony ? 

Mr. McManvs. Yes, sir. 
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Senator Sparkman has written me for a suggestion as to how this 
legislation may be amended, and I think it is appropriate at this time, 
especially inasmuch as this committee is thinking of amending legis- 
lation, that the Congress of the United States confirm the position 
taken by the Justice Department that it was never the intention of the 
Congress to—— 

The Cuarrman. The position of the Department of Justice, I take 
it, is that these arrangements which you are testifying about and 
against which you inveigh amount to a boycott. 

Mr. McManvs. Well, no. I think that their position is pretty well 
stated. It amounts to a deprivation of constitutional rights. And 
frankly, I would like the Congress, by way of resolution or something 
like that, right now, before it takes too long, to let the CAB know that 
the CAB’s actions in this regard were never intended. 

The CHatrman. Apparently the position of the Department of 
Justice is that this whole procedure amounts to a boycott which is ut- 
terly unwarranted and unlawful. 

Mr. MoManvs. Yes, it can, very easily, yes, sir. 

The Cuarrman. Unlawful, were it not for the CAB’s putting its 
approval on it. 

Mr. McManus. That is right. 

The Cuairman. I will put it that way. 

Is there‘anything else, sir? 

Mr. McManus. Yes. I would also like to call the attention of this 
committee to the fact that the carriers are going beyond being carriers 
in their competition. The carriers are setting themselves up in the 
travel agency business themselves. Actually, I would like to present 
in evidence—— 

The Cuarrman. I do not think that we would care to go into that 
since it is a little beside our activities here. If, however, you wish to 
provide a supplemental statement, you can do so in writing as to that 
phase of the carriers’ activities. 

Mr. McManvs. Yes. 

The Cuatrman. Do you have any other exhibits? 

Mr. McManvs. Yes. I would like to put in the record a letter from 
Western Hemisphere Passenger Conference, dated April 23, 1954, in 
which it is quite clear that they are not licensing any travel agents 
within a 50-mile radius of New York. 

The Cuatrman. That will be accepted. 

(The letter referred to is as follows: ) 

WESTERN HEMISPHERE PASSENGER CONFERENCE, 
New York, N. Y., Aprit 23, 1954. 
Mr. JaMes F. McManvs, 


Levittown Travel Agency, 
Levittown, N. Y. 

Dear Mr. McManus: We have your letter of April 21 with reference to your 
recent request for an approved travel agent’s status with this conference. 

For your information, the Western Hemisphere Passenger Conference has a 
set quota of travel agents for the metropolitan area. This area covers all towns 
within a 50-mile radius of Columbus Circle, New York City. At the present time 
this quota is full and until such time as vacancies occur, we will be unable to 
furnish you with any favorable advices. 

In the meantime, should your organization be successful in developing pas- 
senger traffic for our member lines, we would appreciate your calling this to our 
attention. 








1328 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


As requested, we are attaching a list of the current membership of the 
conference. 


Very truly yours, 
A. J. Paso, Chairman. 


CURBRENT MEMBERSHIP 


T. L. Williamson, passenger traffic manager, Alcoa Steamship Co., Inc., 17 Battery 
Place, New York, N. Y. 

M. J. Winsch, passenger traffic manager, Flota mercante del Estado-Republica 
Argentina (Argentine State Line), 24 State Street, New York, N. Y. 

G. Macdonald, vice president, Grace Line, Inc., 10 Hanover Square, New York, 
N, X& 

A. J. Keenan, Jr., general passenger traffic manager, Moore-McCormack Lines, 
Inc., 5 Broadway, New York, N. Y. 

W. C. Harban, vice president, New York and Cuba Mail Steamship Co., 80 Broad 
Street, New: York, N. Y. 

J. S. Baker, passenger traffic manager, United Fruit Co., pier 3, North River, 
New York, N. Y. 


LevitTrowNn, N. Y., April 2, 1956, 
Hon. EMANUEL CELLER, 
Antitrust Subcommittee, 
House Committee on the Judiciary, 
House Office Building, Washington, D. O. 

Dear Sir: I am returning herewith the transcript of my testimony together 
with a supplemental statement, which you gave me permission to file at the time 
of the hearing. 

Cordially, 
James F. McMAnvs, 
Counselor at Law. 


SUPPLEMENTAL STATEMENT OF James F. McManus In CONNECTION WITH THE 
STuDY OF THE ANTITRUST LAws 


At the hearing the chairman gave me permission to file a supplemental state 
ment with regard to an exhibit that I wished to enter. 

That I annex hereto make a part hereof and mark “Exhibit A” a photostatic 
copy of an advertising circular of Eastern Air Lines, Inc. That from the said 
exhibit A it readily appears that Eastern Air Lines, Inc., is engaging in all of 
the functions of a travel agent in that in addition to being an airlines carrier 
they are also making hotel and resort reservations. 

Many other certificated scheduled airlines, members of both A. T. C. and 


~ J, A. T. A. are also performing all of the functions of a travel agent. 


It is admitted that one cannot conduct a successful travel agency business 
unless he can sell for air transportation I. A. T. A. and A. T. C. members. 

A most inequitable situation has thereby arisen under the system of “sponsor- 
ships” and conference approvals whereby Eastern Air Lines, Inc., and other 
members of A. T. C. and I. A. T. A. (who operate their own travel agencies) can 
have a voice in saying who may or who may not be sponsored and approved to 
sell air transportation on certificated scheduled airlines. 

Eastern Air Lines, Inc., and such other conference members are in a position 
to stop competition with their travel agency departments from the very beginning 
from individuals who might wish to begin to operate a travel agency business. 


Hxursit A 


Eastern Ark Lines, 
New York, N. Y. 

DEAR VACATIONER: You requested information from us last year concerning 
our low-cost “Happy Holidays” vacations, 

We are taking the liberty, therefore, of sending you information about our 1955 
program, which is bigger and better than ever. More hotels have been added, 
and other phases of the plan have been improved upon to make “Happy Holidays” 
truly “Your Best Vacation Buy for ’55.” 
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Call us now at MUrray Hill 8-8000 for immediate reservations or further 
information. 

Bven if you aren’t going to take your vacation until late summer or fall, we 
would be pleased to accept your reservation now and give you a very reasonable 
time in which to purchase your tickets! 

We look forward to the pleasure of starting you on the most unforgettable 
vacation you have ever had! 

Yours, for the best in air transportation, 


AnpREw G. DipvEL, Trafic and Sales Manager, 


The Cuarrman. Anything else? 
Mr. McManvs. That is all. 

The Cuarrman. Thank you very much. 
Mr. McManvs. Thank you, sir. 


BEFORE THE CiviL AERONAUTICS BOARD 
Washington, D. C. 
Amendatory Agreement, CAB 5044-A-16 
In the Matter of the Amendment of the Air Traffic Conference Agency Resolution 


Prorest AGAINST APPROVAL OF THE AMENDATORY AGREEMENT AND COMPLAINT 
AGAINST CERTAIN UNFAIR PRACTICES 


Communications with respect to this matter are to be sent to: Cahill, Gordon, 
Zachry & Reindel, counsel for American Society of Travel Agents, Inc., 63 Wall 
Street, New York, N. Y. 


Dated: July 17, 1953. 
INTRODUCTORY STATEMENT 


The American Society of Travel Agents, Inc. (herein called ASTA), and on 
behalf of its members, respectfully protests to the Board against the approval, 
under section 412 of the Civil Aeronautics Act, or amendatory agreement, CAB 
5044-A-16 (herein referred to as the ATC resolution) heretofore filed herein by 
the Air Traffic Conference (herein called ATC), and makes complaint pursuant 
to sections 411 and 1022 of the Civil Aeronautics Act against the unfair prac- 
tices, the unfair methods of competition, and the unjust and unreasonable 
practices of the ATC and its members. 

In support thereof ASTA alleges as follows: 

1. ASTA is a voluntary membership corporation composed of some 900 
active members located throughout the United States and having offices in ap- 
proximately 256 communities. The travel agents are for the most part small 
organizations with very few employees. 

2. The members of ASTA are engaged in business as travel agents offering for 
sale and selling to the public transportation and travel services of various kinds, 
including specifically domestic air passenger transportation. Agents who are 
accredited by ATC give the public the service of making bookings on all do- 
mestic airlines on a commission basis and thus afford a service to the entire air 
transport industry on the most economical basis. The sale of domestic air pas- 
senger transportation constitutes a substantial element in the business of all 
ASTA members; with respect to a considerable number, it constitutes the prin- 
cipal part of their business. 

3. ATC is a combination of all the domestic scheduled air carriers which, upon 
joining the conference, agreed to be bound by all actions taken by the conference 
Sane the scope of the bylaws. The bylaws have never been approved by the 


4. None of the offices of the domestic carriers offers the broad services offered 
by ATC-accredited agents since they offer transportation only on their own indi- 
vidual lines and on connecting lines, but do not offer bookings on airlines gener- 
ally and on competing lines in particular. Domestic carriers have jointly 
designated a large number of agents to sell transportation on their lines. 
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The ATC resolution 


5, At a secret meeting of the ATC in Chicago held on April 28-30, 1953, the 
ATC resolution was adopted by representatives of all the domestic airlines and 
was thereafter filed with the CAB for approval under section 412 of the Civyij 
Aeronautics Act under date of May 14, 1953. 

6. The ATC resolution provided, among other things, that on and after the 
effective date of said resolution: 

A. A straight 5-percent commission on domestic point-to-point air travel there- 
tofore payable to authorized travel agents would be terminated, and in lien 
thereof there would be substituted a 5-percent commission with a maximum of 
$1.50 on one-way tickets and $3 on round-trips, or approximately 1 percent on 
long-distance traffic. 

B. If, but only if, the office of an agent is located 20 miles or more from the 
nearest other authorized agent, might the agent having said office be designated 
by an ATC member airline as a special agent to continue to receive a straight 
5-percent commission on such sales. 

C. An agent might also be designated as a special agent to continue to receive 
a straight 5-percent commission for such sales where an airline serves a com- 
munity but has no ticket office therein. 

7. This would make the commission payable on domestic traffic the lowest 
rate of commission offered by any aircarrier and drastically below the 7-percent 
rate of commission recently approved for international air traffic by the CAB. 
The resolution also introduces elements of arbitrary discrimination by its ex- 
emption of certain agents from this drastic reduction in commissions, by reason 
of their location or by reason of their being the sole representative in their lo- 
eality of the carrier, though performing the same service as agents whose com- 
mission rate is to be drastically reduced. 


Summary of grounds of protest and complaint 


8. The grounds of this protest and complaint against the actions of ATC are 
as follows: 

(1) Proponents have made no showing whatsoever to support approval of the 
ATC resolution, which cannot be approved by the Board without full hearing 
and an extraordinary showing that this action is required by a serious trans- 
portation need or in order to secure important public benefits, because the 
resolution— 

Interferes with valuable property rights of the travel agents which are 
entitled to due protection under the act and other applicable statutes and 
under the Constitution of the United States, and 

Constitutes a violation of the antitrust laws. 

(2) The ATC resolution is intended, and its anticipated effect would be, to 
reduce or eliminate the handling of bookings of domestic point-to-point trans- 
portation by agents, to the detriment of services now available to the traveling 
public. There is no showing of public interest in support of the ATC resolu- 
tion. There is no showing that the new commission rates are just and reason- 
able. The public interest is opposed to the ATC resolution. 

(3) The ATC has assumed power to determine and enforce the commission 
rates payable to agents and to otherwise regulate agents without adequate safe- 
guards or standards covering ATC action. The approval of such action would 
constitute an improper delegation of power by the Board to ATC. The result 
of this would be an unfair and illegal oppression of the independent agents. 


9. Summary of relief requested 


(1) That the Board refuse its approval of the ATC resolution and refuse to 
exempt the proposed action from the antitrust laws. 

(2) That the Board, in the event that the ATC resolution is not peremptorily 
rejected by it, grant a full hearing on the ATC resolution, and that in connection 
with such hearing the Board (a) require the proponents of the ATC resolution 
to sustain their burden of justifying it, and (b) direct that the carriers submit 
themselves to examination in respect to matters that are pertinent to the deter- 
mination of the legality of their activities in formulating the ATC resolution, 
and as to the purposes of the carriers and anticipated effects of carrying out 
said ATC resolution. 

(3) That the Board institute an investigation of ATC procedures in respect 
to agency matters, with a view to setting up proper rules: 

(a) To govern ATO procedure where joint action by carriers with respect to 
agents is contemplated, and to make provision for the attendance at meetings by 
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representatives of the Board and representatives of the agents, where such at- 
tendance is appropriate ; 

(b) To govern the procedure for the review of agency resolutions by the 
Board, and to require the proponents of any change in agency resolutions to 
present the justification for such change to the Board; 

(c) To set up appropriate standards to govern any agency resolutions pro- 
viding for joint action that will affect the relations of carriers with their 
agents ; 
and that the Board thereafter refuse to approve any ATC resolutions sub- 
mitted to it where such rules and regulations have not been complied with. 


I. PROPONENTS HAVE MADE NO SHOWING WHATSOEVER TO. SUPPORT APPROVAL OF THE 
ATC RESOLUTION, WHICH CANNOT BE APPROVED BY THE BOARD WITH°UT FULL HEAR- 
ING AND AN EXTRAORDINARY SHOWING THAT THIS ACTION IS REQUIRED BY A SERIOUS 
TRANSPORTATION NEED OR IN ORDER TO SECURE IMPORTANT PUBLIC BENEFITS 


10. The ATC resolution, if approved, will deprive travel agents of valuable 
property rights. 

11. For many travel agents, the ATO resolution is the equivalent of the 
“death sentence” provisions of the Public Utility Holding Company Act. 

12. A number of representative travel agents presently rendering service to 
the public intend to withdraw from the business of selling domestic point-to- 
point air transportation if the ATC resolution is approved, because under the 
ATC resolution their business of booking domestic air transportation will be 
substantially destroyed. 

13. It is the position of ASTA that the property rights of its members— 
constituting in many instances their economic life—are entitled to due protection 
under the Civil Aeronautics Act, under the Administrative Procedures Act and 
other applicable statutes, and under the Constitution of the United States, In 
this case due protection of these rights will require that: 

A full hearing be held on the merits of the ATC resolution, in which the 
travel agents are afforded an opportunity to present the true facts through 
witnesses of their own choice ; and 

The resolution be disapproved on the ground that it will operate to deprive 
travel agents of their just property rights, unless the proponents make an 
affirmative and substantial showing that such extraordinary action is re- 
quired by the public interest. 

14. Section 412 of the act should not be construed to authorize summary 
approval by the Board of an agreement between carriers which will affect the 
vital property interests of the members of a nonregulated industry. If it is to 
be so construed, the section itself is unconstitutional. 

15. To hold otherwise would be to afford the travel agents, members of a 
nonregulated industry, less protection than the act provides for the carriers 
themselves. 

16. Sections 401 (c), 401 (e), 406, and 408 of the act demonstrate beyond 
question the congressional intent which is apparent on the face of the act read 
as a whole that this Board should not take action directly affecting the property 
rights of the carriers regulated thereunder without affording those affected a 
full hearing on the merits of such taking. 

17. A fortiori this elementary legal and constitutional protection should and 
must be given to the property rights of the travel agents. 

18. Particular attention should be directed to section 401 (e), protecting the 
carriers’ so-called grandfather rights, bearing in mind that travel agents had 
built up a remunerative business of selling point-to-point transportation, thereby 
promoting air travel, many years before the act was passed and this Board 
created. 

19. In the light of the act as a whole it is imperative to construe section 412 
as requiring due notice and full hearing whenever the agreement for which 
approval is sought impinges directly upon the business and property rights of 
noncarriers. Naturally, the right to such a hearing may be waived and in those 
instances when it is not requested, it may be dispensed with. But the case at 
bar is not such a case. 

20. The fact that it was felt necessary to amend section 411 in order to bring 
travel agents within its terms should give pause in arriving at any loose con- 
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clusion that anyone whose activities “affect” air transportation can be dealt 
with more severely than a carrier under the act. 

21, We rely also on the principle that an act of Congress should be construed, 
wherever possible, so as to avoid grave doubts as to its constitutionality. Where 
businesses and property rights are at stake, fundamental constitutional rights 
are involved under the fifth amendment to the Constitution of the United States, 
The congressional provisions for regulating the air-transportation industry do 
not authorize arbitrary disregard of those basic rights of the travel agents. In- 
deed, a congressional intention to preserve those rights of carriers and non- 
carriers alike arises by plain implication from the terms of the act as a whole. 

22. In the light of what has been said above, it is the position of ASTA that 
Board action in the present case would constitute an “adjudication” within the 
meaning of the Administrative Procedure Act (5 U. 8. C. A. 1004), and accord- 
ingly the hearing afforded must conform to the requirements of 5 USCA 102 
including specifically the provision of 1006 (c) : 

“Except as statutes otherwise provide, the proponent of a rule or order shall 
have the burden of proof * * *.” 


A. Because the ATO resolution interferes with valuable property rights of the 
travel agents, the Board lacks power to approve the resolution upon the 
showing thus far made by its proponents 

23. The fact that substantial property interests of the travel agents are here 
at stake not only requires that the agents be given an opportunity to be heard, 
but also limits the authority of the Board to act in the premises. 

24. Under well established legal and constitutional principles, the Board lacks 
power to approve the ATC resolution as in the public interest upon the showing 
thus far made by its proponents. The only submission made by the carriers in 
connection with the ATC resolution was a letter in explanation thereof sent to 
the agents by the ATC. The resolution on its face establishes beyond question 
an infringement and interference with the property rights of the agents. 

25. We submit that as a matter of law, intercarrier agreements such as the 
ATC resolution here under consideration, which interfere with the business and 
property rights of third parties should not and cannot be approved as in the 
public interest unless and until an affirmative and substantial showing is made 
that such action is required in the interests of air transportation. 

26. The existence of such property rights does not prevent an exercise of the 
power of regulation in a proper case, but it does require that such regulation be 
made only upon a substantial factual record and findings based thereon. 

27. No whatever has been laid for such findings in the record 
the ATC lution here under consideration and this, we maintain, precludes 
summary approval by the Board. 


B. The ATO resolution violates the antitrust laws and its proponents must show 
that its approval is required by a serious transportation need or in order to 
secure important public benefits, which they have not done, in order to justify 
approval 

28. There can be no dispute that the resolution is per se violative of the anti- 
trust laws. It contains a price-fixing provision, namely, the flat maximum rate 
of commission to be paid by competing airlines to their agents. It tends to 
eliminate agents from handling domestic point-to-point transportaion and, as 
such, constitutes a boycott. It also contains elements of discrimination and 
attempted monopolization in that it proposes to discriminate against certain 
of the travel agents, it gives carriers the right to pick and choose arbitrarily 
among agents performing the same services and delivering a satisfactory volume 
of business, and it gives the carriers the right under certain circumstances to 
refuse to pay any commission at all. 

29. The carriers have filed the ATC resolution with the Board with a view 
to obtaining the approval of the Board under section 412 of the CAA, so as to 
gain the relief from the antitrust laws for action taken under the resolution as 
provided for in section 414 of the act. 

30. No showing of any kind as to why this should be approved and for the 
granting of this exemption has been submitted by the ATC. 

31. On the present record, approval of the ATC resolution would contravene 
the principle announced by the Board in Local Cartage Agreement Case, Docket 
No. 4850, decided June 4, 1952, in which it is stated at page 5: 








BSSRa fea 


o 


id 
1e 
le 


ae 60 


ss 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1333 


“Where an agreement has among its significant aspects elements which are 
plainly repugnant to established antitrust principles, approval should not be 
granted unless these is a clear showing that the agreement is required by a 
serious transportation need or in order to secure important public benefits.” 

32. The agreement here under consideration does not merely contain elements 
repugnant to the established antitrust principles; the agreement itself is illegal 
and void under the antitrust laws. 


ll. THE ATC RESOLUTION SEEKS BY SUBTERFUGE TO REDUCE OR ELIMINATE THE HAN- 
DLING OF BOOKINGS FOR DOMESTIC POINT-TO-POINT TRANSPORTATION BY AGENTS, TO 
THE DETRIMENT OF SERVICES NOW AVAILABLE’ TO THE TRAVELING PUBLIC. THERE 
IS NO SHOWING OF PUBLIC INTEREST IN SUPPORT OF THE ATC RESOLUTION, OR THAT 
THE NEW RATES ARE JUST AND REASONABLE 
33. No disclosure has been made by ATC to the Board with respect to the 

motives of the ATC resolution or the anticipated consequences of its application ; 

nor has there been any disclosure of the circumstances of the adoption in secret 
meetings by the ATC of the various provisions of the ATO resolution. Ina 
circular letter, dated May 8, 1953, addressed to all Air Traffic Conference agents 
and filed with the Board, the ATC made statements concerning this resolution 
which are palpably deceptive and false, in that it is stated that the aim of the 

ATC resolution is to provide “adequate compensation to the travel agents for 

the service function of issuing tickets” and (referring to the reduced commis- 

sions on domestic point-to-point travel) that “It is believed that this part of the 
program may encourage airlines to make greater use of the services of travel 
agents.” 

34. Upon information and belief, the true purpose of the ATC resolution is 
not, aS stated in said circular letter, to provide adequate compensation to the 
travel agents and to encourage airlines to make greater use of the services of 
travel agents, but, on the contrary, to eliminate the handling of bookings of 
domestic point-to-point transportation by agents. 

35. Upon information and belief, these latter objectives were advanced by 
the carriers at the Chicago conference of ATC and elsewhere and are the true 
purposes sought to be accomplished by the ATC resolution. 

36. Upon information and belief, the air carrier’s own books and records will 
show that their overall cost of booking is well in excess of 5 percent of the fare. 

37. Upon information and belief, the air carriers’ own books and records will 
show that the total business booked through agents, on which a 5 percent com- 
mission is paid, costs less pro rata than the total business booked direct through 
company owned offices. 

38. Upon information and belief, the carriers have jointly acted to eliminate 
agents from booking certain types of business without submitting their agree- 
ments to the Board. 

39. The facts in respect to the foregoing lie within the knowledge of the repre- 
sentatives of the carriers. One crucial question of fact for the Board is whether 
the true purpose and anticipated effect of the carriers is to achieve by subterfuge 
of unreasonable low commission payments the elimination of agents from the 
handling of bookings of domestic point-to-point transportation in cities where 
the carriers maintain offices. A determination of the facts in this regard can 
only be secured by interrogation of the representatives of the carriers with 
a to all the circumstances of the ATC meetings having to do with this 
question. 

40. In the matter of IATA Trafic Conference Resolution (9 C. A. B. 221 (1948), 
the Board required the conference of carriers to justify a rate proposal and to 
disclose the considerations which resulted in its conclusion. 

“* * * The Board will regard as reasonable cause for prompt disapproval or 
rate resolutions the failure to support such resolutions with this minimum of 
information covering the operations of the principal carrier-participants in 
the rates included in the resolutions, for not less than the most current half 
year preceding the adoption of the resolutions. It is our opinion that neither 
the members of IATA nor the reviewing agencies of their respective govern- 
ments can adequately appraise the economic soundness of rate resolutions except 
upon consideration of such minimum data.” 

The Board also said: 

“* * * ‘it will be of great value if the conference, in reaching rate agreements 
hereafter, will make a record of the data considered by it and of the considera- 
tions which resulted in its conclusion that the rates fixed by it meet the required 
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standards of economic soundness, and will make that record available to the 
Board, and to the appropriate aeronautical agencies of other nations which 
may undertake to review the conference action on rates.’ ” 

41. This ruling should apply to the determination of the rates of commission 
payable to agents. The submission of justifying data and the disclosure of al} 
the consideration motivating the ATC resolution should be required of the 
conference. 

There is no showing of public interest in support of the ATC resolution: 

42. The 5 percent rate of commission was approved in 1946 by the Board as 
a reasonable rate of commission for services rendered by agents in booking 
domestic air transportation. 

43. In 1952 a 7 percent rate of commission was approved by the Board as a 
reasonable commission for services rendered by agents in booking international 
air transportation. 

44. No showing has been made that the proposed scale, which ranges from 
1 percent to 5 percent, is fair or adequate. 

45. There is no showing whatever as to the public interest that such a reduc- 
tion would serve. 

46. The utility of agents as a sales medium, the Board has stated, “cannot 
be questioned.” Again, the Board has stated: 

“Through the maintenance of agency relationships carriers are provided 
extensive sales outlets to aid in the development of business without maintaining 
ticket and information offices at numerous points. Increased sales representa- 
tion is provided, which in many instances otherwise would be costwise pro- 
hibitive.” LATA Agency Resolutions Proceeding, CAB No. 3350, Opinion of 
January 26, 1951. 

47. The fact that an agreement was reached in secret conference by officials 
of the domestic carriers to reduce the rate of commission of agents, without 
consultation with the agents and without their approval, does not of itself 
constitute any showing that such reduction is in furtherance of the public 
interest or serves some beneficial purpose. 

The ATC resolution directly contravenes the public interest : 

48. The elimination of agents from the handling of point-to-point domestic air 
transportation would greatly deteriorate. the service presently afforded the 
public. 

49. The public is entitled to, and has in the past enjoyed, the benefits of widely 
dispersed ticket booking facilities operated by agents and direct access to the 
advice of these travel counselors having the objectivity of a consolidated booking 
office. Serving all ATC members, there are approximately 2,000 agents scattered 
throughout the United States who are prepared to furnish, and do furnish, such 
services. The individual airline offices are not in a position to render such 
service, since they do not offer bookings on airlines generally and on competing 
lines in particular—though in many instances such competing lines offer a 
service more convenient to a particular passenger, 

50. Moreover, the great majority of the ticket offices of the carriers are situ- 
ated in the center of the larger cities and at the airports and do not offer the 
convenience and service to the public that is offered by the numerous independent 
agents, who have their offices scattered not only in various parts of the larger 
cities, but also in the environs and suburbs, where, by reason of distance from 
the carrier’s office and the expense of telephone toll charges for calls to carriers’ 
offices, the traveling public would be inconvenienced if forced to do business 
exclusively at the ticket offices of the carriers. 

51. Moreover, the carriers cannot through their ticket offices offer a general 
travel service to the public which includes items related to the point-to-point 
transportation offered by the agents. 

52. The factual situation here is closely analogous to that in the Local Cartage 
case, supra, in which the Board rejected as adverse to the public interest a similar 
attempt by the carriers to eliminate by subterfuge the services of an industry not 
subject to the jurisdiction of the Board. The Board there noted that the 
asserted public benefits in support of the agreement fell far short of the clear 
showing necessary to overbalance the agreement's adverse effect as a restraint 
of competition on the public interest. The Board further noted that the agree- 
ment, by jeopardizing the existence of the independent cartage operators, 
imperiled certain public benefits which the independent cartage operators 
offered. The efficiency of the air transportation system is enhanced by the 
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existence of independent travel agents in much the same way that the Board 
found it to be enhanced by the existence of independent cartage operators, 


Public Benefits from Independent Cart- 
age Operators, pp. 13-14 of Board 
Decision 


Shippers having several air freight 
consignments to points served by differ- 
ent air carriers can arrange for pickup 
and shipment with a single telephone 
eall to an independent trucker, whereas, 
if the airline cartage agent were the 
sole available means of pickup, the 
shipper would have to make separate 
telephone calls. 


The independent cartage operator 
offers better routing service. An air 
carrier would accept a shipment and 
arrange to have the airline cartage 
agent pick it up, despite the fact that 
another air carrier might offer a more 
direct or more expeditious service. 
The independent trucker, on the other 
hand, is free to advise objectively as to 
the most rapid routing. Better rout- 
ings tend towards speedier movement 
of freight. 

One independent trucker performs a 
promotional function to increase the 
overall volume of their freight. The 
existence of independent truckers is in 
the public interest to the extent that it 
brings into play affirmative efforts 
pointed to the further growth of air 
freight. 


Public Benefits From Independent 
Travel Agents 


Organizations, such as fraternal 
organizations attending conventions or 
student travel groups, can meet the 
diverse needs of their individual mem- 
bers through one phone call to a travel 
agent, whereas, it might be necessary 
to make many phone calls to different 
airlines and possibly other means of 
transportation to achieve the same 
result. 

Travel agents can give objective ad- 
vice as to the best routing. When a 
passenger calls a certain air carrier, 
that air carrier will book his passage 
despite the fact that another air carrier 
might offer a more direct or more ex- 
peditious service. Better routings of 
passengers tend toward more efficient 
and satisfactory service to the public. 


The vast majority of travel agents 
have for many years engaged in inten- 
sive promotional efforts in which they 
have expended considerable time and 
money amounting in the aggregate to 
millions of dollars annually for the 
promotion of air transportation and 
have been recognized to have contrib- 
uted in large measure to the public 
acceptance of air transportation. 
There is every reason to believe that, if 
confiscatory ceilings are placed on the 
commissions derived from domestic air 
transportation, the travel agents will 
be unable to continue in the develop- 
ment and growth of air passenger 
service. 


‘ 53. The record of bookings by agents shows that large segments of the travel- 
ing public have preferred to deal with agents in securing domestic air transporta- 


tion. 


The effect of the ATC resolution in destroying an economic basis for 





rendering this service, and thus eliminating agents from the business of selling 
domestic air transportation, would seriously hamper and inconvenience these 
segments of the traveling public in their patronage of air carriers. Only the 
strongest necessity can justify the curtailing of these services. In a mere 
— of convenience, the interest of the public must prevail over that of the 
carriers, 


I, THE ATC HAS ASSUMED POWER TO DETERMINE AND ENFORCE THE COMMISSION 
RATES PAYABLE TO AGENTS AND TO OTHERWISE REGULATE AGENTS WITHOUT ADE- 
QUATE SAFEGUARDS OR STANDARDS COVERING ATC ACTION. THE APPROVAL OF SUCH 
ACTION WOULD CONSTITUTE AN IMPROPER DELEGATION OF POWER BY THE BOARD TO 
ATC. THE RESULT OF THIS WOULD BE AN UNFAIR AND ILLEGAL OPPRESSION OF 
THE INDEPENDENT AGENTS 


54. The procedure followed at the conference and here sought to be approved 
by the Board is as follows: 

7 1) Members of the conference are bound by all action taken by the conference 
within the scope of its bylaws, though these bylaws have never been approved 
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by the Board. ‘The conference bylaws purport to give it “exclusive jurisdiction 
over all matters involving, directly or indirectly, traffic and sales problems upon 
which the members of the conference desire joint and coordinated action (bylaws 
par. II). 

(2) The conference confers in secret, without any répresentative of the 
Board in attendance, to determine how and upon what terms the members of 
the conference will jointly deal with the individual agents. 

(3) The considerations entering into its conclusion are not disclosed either 
to the agents or to the Board, whose duty if is to determine whether the conclu- 
sion is in the public interest. 

(4) The unanimous conclusion (be it the result of trading or pressure of 
one group of carriers upon others) is announced to the agents without any pro- 
vision for discussion or mutual accommodation with the agents. 

(5) The conclusion, even though violative of the antitrust laws is submitted 
to the Board as an ATC resolution without any data showing justification or 
any disclosure of the circumstances of its formulation. 

(6) The Board has on occasion in the past approved agreements without a 
hearing and without making findings, and thereby automatically conferred im- 
munity under the antitrust laws upon the agreement of the carriers. 

(7) The ATC then submits to the agents an amended uniform agency agree- 
ment binding on all members of the conference and not subject to any variation. 

(8) The uniform agency agreement inter alia sets forth the rates of commis- 
sion and requires each agent to submit to the uncontrolled discretion of the 
earriers in respect to his continued activity as an agent. The appointments are 
cancellable at the whim of the carrier. The carriers reserve the right to cancel 
his appointment at any time “for any reason which is deemed sufficient by the 
carrier,” without obligation upon the carrier to justify such termination to 
anyone. The agreement contains no standards and specifically provides that the 
agent is without recourse against the carrier or the ATC. 

(9) ‘The individual agent, confronted by the monopoly of carriers, must accept 
the amendment or cease to do business with any member of the conference. 

55. It is respectfully submitted that this procedure for the imposition of 
the will of a monopoly of carriers upon individual agents violates the constitu- 
tional rights of the agents and involves an illegal delegation of power to the 
carriers. It is submitted that it is beyond the power of the Board to approve, 
and to exempt from the antitrust laws, actions taken by a combination pursuant 
to such procedures. 

56. No authority is vested in the Board to broadly delegate the resolution of 
relations between the carriers and their agents to a combination of carriers 
without supervision or safeguards required by law. The automatic approval 
of such resolutions subject only to a substantial showing of injury by third 
parties constitutes an illegal delegation. The Board should be governed in regu- 
lating ATC by the provisions applicable to industrial committees under the 
Defense Production Act, which specify that such meetings must be supervised 
by Government representatives, must have complete minutes, must only advise 
and recommend and not attempt to determine policies of the industry or to 
coerce or compel compliance with the committee’s actions. The Board must 
also take cognizance of the admonitions of the Supreme Court in McLean Truck- 
ing Co. v. United States (821 U. 8. 67 (1944) ), and the provisions of the Admin- 
istrative Procedure Act in respect to any action taken by it exempting a combi- 
nation under the antitrust laws and imposing a commission rate structure upon 
agents. 

57. In the instant case none of these elementary safeguards of the public 
interest and the interests of affected parties has been afforded. No overriding 
public interest is shown to be served by the proposed violation of the antitrust 
laws. 

58. The resolution here protested discloses that further illegal delegations of 
authority are sought thereunder. The carriers seek approval in advance for 
their exercise of uncontrolled discretion in the conduct of their joint dealings 
with the travel agents. For example, the carriers seek to be permitted to pick 
and choose among agents as to whom they will give special rewards for selling 
air tours. They also seek to vest in themselves wide latitude in determining 
what commissions to pay and, under certain circumstances, whether to pay any 
commission at all. Such arbitrary power is to be exercised without adequate 
standards or any opportunity for the Board to determine whether or not the 
manner in which it is exercised is adverse to the public interest. 
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IV. THE ACTS ALLEGED IN THE FOREGOING SECTIONS OF THIS PROTEST AND COMPLAINT 
ALSO CONSTITUTE VIOLATIONS OF SECTION 411 OF THE ACT 


vy. THE CIRCUMSTANCES WITH RESPECT TO THE RESOLUTION CALL FOR A FULL INVES- 
TIGATION AND HEARING 


59. The facts with respect to the adoption of the Chicago resolution and its 
purposes lie within the exclusive cognizance of the members of the ATC com- 
bination. In addition, significant facts with respect to the airlines’ own cost 
of boeking-are contained in the ATC members’ files and records. Moreover, 
the facts with respect to the volume and nature of the services actually rendered 
to the public by travel agents in the sale of domestic air tickets are most 
readily found in the files and records of the ATC carriers relating to the pay- 
ment of commissions. 

60. None of these facts was produced by the carriers when they filed the 
Chicago resolution with the Board and thereby requested approval thereof under 
section 412 of the act. 

‘61,, None of these facts will be produced by the AT€ or its members if the 
Board here grants no more than an opportunity to the parties to present written, 
arguments and statements of fact based on their own knowledge and data. 

62. This is a case which calis for a full and thorough examination into the 
facts—including specifically an opportunity for adversary pretrial proceedings 
in which the carriers can be compelled to go forward with the facts and docu- 
ments establishing the true nature and effect of their agreement. 

63. Such procedure, we submit, is here required in order that the Board may 
be fully informed as to this agreement before it grants such sweeping antitrust 
immunity to a combination of carriers. It is required moreover, in order to try 
out in an orderly manner the serious charge herein made against the ATO 
combination. And such a full adversary hearing and investigation is the only 
appropriate means of protecting the legal and constitutional rights of the travel 
agents whose livelihood is at stake in this proceeding. 


PRAYER FOR BELIEF 


1. It is respectfully requested that the Board peremptorily disapprove the ATC 
resolution, for the reasons heretofore stated. 

2. In the event that the Board does not peremptorily disapprove said resolu- 
tion, it is requested that the Board afford all interested parties a full and com- 
plete hearing on the question of approval or disapproval thereof. The order 
granting such hearing should give an opportunity for protestants to examine the 
ATC members and require the production of their papers so that the Board may 
be advised as to all relevant facts respecting the nature and purposes of the 
ATC resolution. 

3. The Board is also requested to initiate an investigation into the procedures 
used by the ATC, with a view to setting up appropriate rules which will afford 
adequate safeguards to all parties directly affected by such procedures. Pending 
such investigation and the determination of such rules, ATC resolutions should 
be disapproved, or Board action thereon should be deferred. 

Dated: July 17, 1953. 


Respectfully submitted. 
AMERICAN Soctery or TRAVEL AGENTS, INC., 
By Wiri11amM F. MoGrars. 


VERIFICATION 
Untrrep States oF AMERICA, 
Strate or New York, 
County of Nassau, 88: 

William F. McGrath, being duly sworn, deposes and says that he is the execu- 
tive vice president of the American Society of Travel Agents, Inc., that he has 
been authorized to sign the foregoing protest and complaint on behalf of said 
society, that he has read and is familiar with the contents thereof and that he 
intends and desires that the Board shall place full and complete reliance upon 
the accuracy of each and every statement therein contained; that he is familiar 
with the facts therein set forth and that to the best of his information and 
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belief, every statement contained in the foregoing is true and no such statement is 


misleading. 
WirtiaM F.. McGratTuH. 


Subscribed and sworn to before me this 17th day of July, 1953. 
W. VANCE KNIFFIN. 
Notary Public, State of New York (No. 30-—7314100). 
Qualified in Nassau County, term expires March 30, 1954. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Protest has heen served upon 
Air Traffic Conference of American by mailing a copy thereof properly addressed 
and with postage prepaid. 

IrnwIn SCHNEIDERMAN, 


Dated: July 20, 1953. 
The Cuarrman. This will close this phase of the hearings, and the 
Chairman will announce the time and date for appearances subse- 


quently. 
(Whereupon, at 11: 55 a. m., the subcommittee adjourned.) 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
(Airlines) 


WEDNESDAY, MAY 2, 1956 


Hovse or REPRESENTATIVES 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Present Representatives Celler, Quigley, Keating, and McCul- 
loch. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel. 

The Caarrman. The meeting will come to order. 

Our first witness this morning is Mr. Joseph Campbell, Comptroller 
General of the United States. 

I understand, Mr. Campbell, that you have some of your associates 
with you: Mr. Eckert, the legislative attorney in your Office, and Mr. 
Newman, deputy director of the Defense Accounting and Auditing 
Division. If you have any other gentlemen that you would like to 
have with you, have them come forward and sit at your table. 


TESTIMONY OF HON. JOSEPH CAMPBELL, COMPTROLLER GENERAL 
OF THE UNITED STATES, ACCOMPANIED BY ROBERT F. KELLER, 
ASSISTANT TO THE COMPTROLLER GENERAL; CHARLES E. 
ECKERT, LEGISLATIVE ATTORNEY, OFFICE OF THE COMPTROLLER 
GENERAL; WILLIAM A, NEWMAN, DEPUTY DIRECTOR, DEFENSE 
ACCOUNTING AND AUDITING DIVISION; A. B: BROWN, ATTORNEY, 
OFFICE OF THE GENERAL COUNSEL; AND EARL S. WARNER, AC- 
COUNTING AND AUDITING DIVISION 


The CuatrMan. Suppose they come forward and sit with you. 

Mr. Campsety. And my principal assistant, Mr. Keller. 

The CHamrman. We are very, very happy to have you with us, Mr. 
Campbell. 

Mr. CampseLt, I am very glad to be here. 

The Cuarrman. I have great respect for you and your Office. You 
might proceed. 

Mr. Campseti. Mr. Chairman, we appreciate this opportunity to 
(iseuss our report on our review of the operations of the Civil Aero- 
nautics Board, performed pursuant to the provisions of the Budget 
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and Accounting Act, 1921, and the Accounting and Auditing Act of 
1950. Our report was transmitted to the Congress on April 9, 1956. 

Our audit was directed generally to a review of some of the Board’s 
activities for the purpose of determining whether its policies conform 
with the intent. of the Congress, and are designed to carry out au- 
thorized activities in an efficient and reasonable manner. Our audit 
was extended to include a special study embracing certain of its rate- 
making policies. 

The CHarrman. Would you mind if we interrupted you as you went 
along or would you prefer to read the entire statement ? 

Mr. CampsEtL. I would prefer'to read the statement, Mr. Chairman, 
if it is agreeable to you. 

The CHatrMAN. That is all right. 

Mr. Campsett, In this connection, we wish it to be clearly under- 
stood that the function of rate determinations falls squarely within 
the broad discretionary powers vested by the Con in the Civil 
Aeronautics Board, whose findings are to be regarded as final in the 
absence of a contrary opinion resulting from sy no riate judicial 
review. In view thereof, our comments on rates should not be con- 
— as an attempt to superimpose our opinions upon those of the 

oard. 

The rate study, for the most part, was undertaken to ascertain the 
Board’s method of administering section 406 of the Civil Aeronautics 
Act of 1938, as amended, which results in the payment of vast sums 
of money to air carriers in the form of service mail pay and the “need” 
element of the rate commonly referred to as subsidy. The reater part 


of our report is directly or indirectly concerned with the subsidy prob- 


lem, including the establishment of subsidy levels and the administra- 
tion of the subsidy program. 

During the course of our study, to acquaint ourselves with the 
policies and practices of the Board in its ratemaking function, we re- 
viewed certain mail-rate cases, the more important of which were the 
Transatlantic Final Mail Rate case and the Big Four case. Our re- 
view did not include a complete study of the principles and methods 
used in establishing mail, passenger, and cargo rates, routes, mergers, 
and safety regulations; nor have we studied the procedures involved 
in pune permits, the investigative and oe alae functions, and 
legal, and other administrative procedures. e would like, at this 
point, to discuss briefly those of our findngs which, we feel, should be 
of particular interest to your committee. 

omestic passenger fares: Section 403 of the act requires each 
carrier to file with the Board— 
tariffs showing all rates, fares, and charges for air transportation between points 
served by it, and between points served by it and points served by any other air 
comet a ut when through service and through rates shall have been estab- 
s ° > 

The section further provides that no change may be made in these 
fares, rates, or charges except after 30 days’ notice. The Board may, 
in the public interest, allow such change to take effect before expira- 
tion of the required waiting period. 

Under section 1002 (d) of the act, if the Board decides, after notice 
and hearing, that. any individuai or joint fare or any rule is “* * * 
unjust or unreasonable, or unjustly discriminatory, or unduly prefer- 
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ential, or unduly prejudicial * * *,” it “* * * shall determine and 
rescribe the lawful rate, fare, or charge * * *” to be collected. 
uch seeps: may be taken by the Board on its own initiative or on 
com t. 

Section 1002 (e) of the act establishes standards to be observed by 
the Board regarding nonmail rates. This section states: 

In exercising and performing its powers and duties with respect to the determi- 
nation of rates for the carriage of persons or property, the Board shall take 
into consideration, among other factors— 

(1) The effect of such rates upon the movement of traffic ; 

(2) The need in the public interest of adequate and efficient transportation of 
persons and property by air carrier at the lowest cost consistent with the fur- 
nishing of such service ; 

(3) Sueh standards respecting the character and quality of service to be 
rendered by air carriers as may be prescribed by or pursuant to law; 

(4) The inherent advantages of transportation by aircraft ; and 

(5) The need of each air carrier for revenue sufficient to enable such air 
carrier, under honest, economical, and efficient management, to provide adequate 
and efficient air carrier service. 

The Board is authorized by section 1002 (g) to suspend tariff 
changes and make investigations to determine whether a proposed 
change should be pennaltted to go into effect. However, this suspen- 
sion authority does not apply to a carrier’s initial tariffs. 

All proposed tariffs oo tariff revisions are studied by the Board 
staff, first for conformance to the technical requirements of the Board 
and then for the probable effect the revisions will have on the economy 
of the carrier, the industry, and on the public. After review, a memo- 
randum setting forth the facts in the case is submitted to the Board 
together with recommendations. In practically all cases examined 
we found that the Board adopted the recommendations of the staff. 

The Board has established few specific policies regarding tariff 
changes for the guidance of the industry or the staff. Accordingly, 
the Board staff pa not follow fixed standards in recommending ap- 
proval or disapproval of proposed tariff revisions. The staff makes 
its recommendations in accordance with previous Board decisions or 
the few statements of general policy pertaining to rate cases, 

The Cuarrman, We are going to ask you some questions as to that 
later. That is very important. 

Mr. CAMPBELL. The oard staff considers the rate of return on in- 
vestment as only one factor in determining the adequacy of passenger 
fares. In an effort to maintain a stable passenger rate—one that will 
not be subject to frequent change—the staff looks at the rate of returns 
achieved over a period of time rather than for any 1 year. Other 
significant factors considered are the effect on other air carriers, the 
competition from surface carriers and other air carriers, economic 
conditions, and the ability and willingness of the traveling public to 
absorb an increase. 

The average yield for the trunklines rose from a low of 4.71 cents 
per passenger-mile in 1946 to a ue of 5.82 cents in 1949, and then 
declined to 5.35 cents in 1955. e trunkline p r-fare yield 
increased shghtly in 1952 when the Board permitted a $1 increase for 
each 1-way fare. The general trend in 1953 and 1954 was downward 


because of the increasing use of coach travel at reduced rates. The 
full effect of the $1 increase was reflected in the increase in standard 
first-class fares between 1952 and 1953. For local-service lines the 
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average yield has risen steadily from 4.71 cents a passenger-mile in 
1946 to 6.24 cents in 1955. 

The peak yield for the trunkline carriers occurred in 1949 when 
regular passenger fares were increased by approximately 10 percent. 
This action was taken partially, at least, as a result of a meeting called 
by the Board to discuss the relation of airline costs to the fevel of 
passenger fares. The reduction in the yield from 1950 and thereafter 
coincided with the growth of the air-coach service which was 9.4 per- 
cent of the total revenue-passenger-miles in fiscal year 1950, increasing 
to 34.64 percent in 1955, 

During this period the Board encouraged and fostered the growth 
and extension of the coach service by establishing standards for fares 
to be charged, types of aircraft to be used, and service to be given. 
The Board’s most recent statement of policy pertaining to coach serv- 
ice, issued in October 1953, pointed out that the coach service had con- 
tributed significantly to the growth in air traffic while apparently 
causing little diversion from other services. The Board stated that 
as a matter of policy it would permit indefinite extension of existing 
coach services at fares no higher than those in effect, without further 
review, and also established minimum seating densities for coach 
aircraft. The Board also stated its belief that— 

* * * the continued development of an adequate air transportation system re- 
quires the extension of coach services to new points and over new routes, in 
addition to the expansion of existing services. 

The Board policy statement on coach service listed the minimum 
seating capacity for coach aircraft, but failed to establish the seating 
standards distinguishing coach service from first-class service. The 
Board urged the carriers to consider the feasibility of adopting a rule 
requiring that refunds be made where high-density coach aircraft are 
used in first-class service but did not issue a regulation requiring such 
a refund. Thus, air carriers may use coach equipment in first-class 
service, and first-class passengers who are thus imposed upon have no 
recourse except to complain to the carriers. 

The CuatrmMan. Forgive me for interrupting. I want to get the 
sense of this. Does this mean that where airlines charged first-class 
fares they gave second-class service, or coach service ? 

Mr. Campsety. They could do that, yes. 

Early in 1952 the domestic trunklines filed tariffs which provided 
for a general increase of $1 in each regular one-way fare—— 

The Cuarrman. Was it $1.90 for a round trip? 

Mr. Campsety. Mr. Newman has the details on that. 

Mr. Newman. That is correct. 

The Cuamman. I am sure that is correct. 

Mr. Newman. We say $1, but it is $1.90 for a round trip. 

The Cuamman. For each ticket it is $1 but you get a 5-percent dis- 
count for the round trip? 

Mr. Campse.t. Five percent. Early in 1952 the domestic trunklines 
filed tariffs which provided for a general increase of $1 in each regular 
one-way fare and for the elimination of the 5-percent round-trip dis- 
count, The Board staff recommended that the proposed tariff changes 
be suspended and investigated. The staff recommendation which was 
dated March 27, 1952, gave as some of the reasons for its recommenda- 
tion that the proposed increases would cost the traveling public an 
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additional $28 million annually and that, even at the existing rates, 
the air industry’s return on investment in 1951 averaged 28.8 percent 
before taxes. The staff recommendation noted that all but four of 
the domestic trunklines could absorb increased expenses ranging from 
4.6 to 18.7 percent of operating costs without reducing their returns 
on investment below 8 percent after taxes. 

The Board did not accept the staff recommendation and permitted 
the $1 increase to go into effect. The air carriers subsequently with- 
drew their request for elimination of the round-trip discount. 

The general increase which went into effect in 1952 was limited to 
the trunklines. Subsequently, however, local service lines, requesting 
oe a change, were also permitted to increase their one-way fares 

7, 

i calendar year 1951, just before the requested increase, the do- 
mestic trunklines had earned net profits amounting to an average re- 
turn of 14.9 percent on their investments. The rate of return for 1950 
had. been 12.4 percent, and the overall rate of return for the period 
from 1939 through 1951—including the loss years of 1946, 1947, and 
1948—was 7.2 percent: The Board allowed the increase despite the 
most. recent history of high earnings and despite the fact that most 
of the carriers had current earnings far in excess of the rate of return 
allowed in domestic mail rate cases. 

When the Board permitted the increase, it ordered an investigation 
of the general level and structure of fares. However, in May 1953 
the Board dismissed its order for this general passenger fare investi- 
gation, but stated that there were— 

* * * a number of problems relating to fare structure and fare level whieh 
require further study so as to provide the necessary background for Board 
consideration of future fare and rate problems. 

The Board therefore instructed its staff to prepare such a study. 

Board members Lee and Adams disagreed with the decision, pointin 
out in their separate dissents that a general fare investigation ha 
never been conducted by the Board. In his dissent, Mr, Adams stated 
that the investigation— 
“t * * was meant to adduce facts, upon which the Board would evolve a sound, 
well-reasoned, passenger-fare policy; such a policy as this Board has never had, 
and won't have until a true investigation has been held” [Emphasis by Mr. 
Adams, ] 

On May 26, 1953, the staff submitted to the Board its Outline of 
Study With Respect to the Domestic Passenger Fare Level and Struc- 
ture of the Air Transport Industry. The outline indicated the pro- 
posed.study would be divided into three major areas: 

1. Characteristics of present fare level and structure. 

; 2. Guidelines in the regulation of the level of air transportation 
ares. 

3. Appraisal of present fare level and structure. 

As part of its study on the characteristics of the present fare struc- 
ture the staff, on June 7, 1954, issued its Preliminary Report on the 
Domestic Passenger Fare Structure Based on a Sampling of Indi- 
vidual Fares. is was a factual report based on a sampling of 
fares between 536 pairs of cities. The report stated that prior to the 
adoption of the $1 increase for each one-way fare, airline fares per 
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mile were approximately level, irrespective of distance. The $1 in- 
crease provided a slight tapering effect so that the rates per mile for 
shorter distances generally were higher than the rates for longer dis- 
tances. However, the report contained no indication as to the ade- 
quacy of the fares charged nor was there any attempt to relate fares 
either to the cost of service or the rate of return earned on investment. 

The staff did not issue any further reports on its study of passenger 
fares nor was any additional work done. There is no indication, 
however, that instructions were issued by the Board to terminate the 
study. We are of the impression that the study ended short of com- 
pees because of an nearer lack of interest by the Board and 

cause of the pressure of other work in the organizational unit that 
was conducting the study. 

The Board has spent much time and effort investigating the air- 
mail and freight revenues which amount to only 15 percent of the 
total airline revenues. But the Board has never made a general in- 
vestigation of the passenger-fare revenues, which, since 1938, have 
amounted to more than 80 percent of all revenues received by the 
domestic certificated carriers. 

The maintenance of stable passenger fares is necessary to the pro- 
motion of a sound commercial air transportation system. For this 
reason, we can understand the reluctance of the Board to reduce fares 
if it is believed that the present rates of return will not be maintained. 
However, we do not understand why the high rates earned in more 
recent years should be averaged with earlier loss years so that the 
resultant overall rate of return could warrant er fare increase. 

One reason advanced by a member of the Board for his concurrence 
in permitting the general $1 fare increase was the desire to attain a 
taper pattern under which the mileage rates would be higher for 
shorter distances and lower for longer distances. On the other hand, 
if it was believed that a taper pattern was desirable, the Board could 
have attained this pattern by adjusting fares without any increase. 

We think serious doubt exists as to whether a general fare increase 
was justified at a time when the trunkline carriers were enjoying high 
rates of return, or was necessary to attain the taper pattern. We be- 
lieve that an overall study of the passenger rate structure is essen- 
tial before an important adjustment is made. Such a study should 
enable the Board to establish whether the existing fare structure for 
the air transport industry is reasonable and equitable to the traveling 
public and air carriers. 

We have recommended that the Board institute a full-scale investi- 

tion of the current level of armen a fares, and accumulate the 
information necessary for formulating additional sound industrywide 
passenger fare policies. The investigation should be along the lines 
proposed by the staff in its outline of proposed study of May 26, 1953. 

On November 10, 1955, after reviewing a draft of our report, the 
Board informed us that— 

* * * it will again give consideration to the need for a formal investigation of 
passenger fares * * * 

and will advise us of its conclusions. To our knowledge no decision 
has been reached by the Board as yet. 

The Cuamman. That is, you got word on November 10, 1955, that 
they would give consideration to the need for a formal investigation, 
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but to this day you have received no word that they are actually going 
to investigate ? 

Mr. Campsett.. That is correct. 

Similarity between mail and freight service: The service rendered 
by the carriers in transporting airmail is almost identical to that 
furnished for airfreight except for the factor of priority, which, the 
Post Office Department has stated, exists in theory only. Yet the 
service mail rates are considerably higher than airfreight rates. For 
instance, @ carrier receives a maximum of $577.60 for carrying a ton 
of general commodity merchandise westbound from New York to 
Los Angeles at the highest freight rate of $28.88 per 100 pounds. Most 
other items are carried at a specific commodity rate of $24.55 per 100 
pounds, or $491 a ton between the same 2 points. 

Eastbound, the rate may be as little as 60 percent of the westbound 
rates. For carrying a ton of mail the same distance, 2,469 miles, a 
trunkline carrier now receives service mail pay of $811, based on the 
current multielement service rate. At the lowest previous service mail 
rate of 45 cents a ton-mile, it formerly received $1,111. 

Mr. Katine. Why do they get more for carrying mail than for 
pe ? 

Mr. Campseti. That is a question we are posing here, Mr. Keating. 

A comparison of service mail rates and usthl eremanantity freight 
rates currently in effect between various other pairs of cities, ranging 
from short-haul to long-haul operations, shows the following: 


| Per ton 
From— General 
Distance Service mail commodity 
in miles pay freight cost 
CII i I iis cincinincndcndiieauinibedbicieddaaedael 1, 734 . 55 $400. 00 
FG I nin ccincititines icennpicaminientned tainting eceniinl 1,093 396. 16 250. 00 
Sem tti Re IN, oo «dn Ss ceintinnsdasovnpanebunedeaiion 680 271. 56 174. 60 
Gistonpol te Sti Tpettie. is skins Sse basic seas issccndsess~ 251 142. 13 95. 60 


We have been advised by Post Office Department officials that mail 
and freight have similar characteristics in that (1) both airmail and 
airfreight are loaded and handled by cargo handlers and (2) both are 
loaded and transported in storage compartments.. In addition, mail 
in sacks or pouches is easier to handle and has a regularity of volume 
not found in freight. With respect to the cost to the carrier, the car- 
riage of freight involves such items as sales effort, credit collections, 
damage claims, and other costs common to commercial traffic but not 
encountered in mail service. If the carriers can economically car 
freight at their published tariffs, then it appears that service mail 
rates could be considered to be too high. 

Conversely, if freight rates are not economically sound, then service 
mail rates and ibly passenger rates are subsidizing the airfreight 
business, We falians that the airlines should be able to carry mail at 


rates and yields that are closely related to those of freight. 

In our report we have recommended that in any future review of 
service mail rates the Board study the comparability of airmail to air- 
freight and that any service rates then established take into account 
this comparison. 
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Route development and expansion : The promotion and development 
of adequate air transportation routes both on an individual carrier 
basis and on national and international bases is one of the most impor- 
tant functions and responsibilities of the Board. The complexity of 
this task is increased by apparently conflicting aims: (1) The need to 
obtain service required in the public interest, commerce, the postal 
service, and the national defense may be offset at times by the desire 
to reduce the Government’s subsidy payments; and (2) the statutory 
requirement to consider competition as being in the public interest may 
be at odds with the requirement to develop a financially sound trans- 
portation system. 

The Board’s power with respect to routes are extensive. The Civil 
Aeronautics Act provides that a carrier must obtain a certificate of 
public convenience and necessity from the Board in order to engage 
in regularly scheduled air transportation. The certificate specifies 
the routes to be served, as well as such terms, conditions, and limitations 
as may be required in the public interest. In addition, the Board has 
authority, after due notice and hearing, to “alter, amend, modify, or 
suspend” the certificate, in whole or in part; under certain conditions 
the certificate may be revoked. 

In evaluating the proposed authorization of additional air service 
or the elimination of existing air service, the Board considers such 
factors as: 

1. Adequacy and extent of other available means of transportation 
including other air service. 

2. The economic and industrial characteristics, both current and 
potential, of the area to be served. 

3. The points to and from which the public probably would travel. 

4. The effect on existing air-carrier systems. 

5. The possibility of integrating the proposed point or points with 
the carrier’s existing route pattern. 

6. Which carrier can best provide the required service. 

7. The traffic that can be reasonably expected as a result of new 
service. 

8. The estimated cost to the Government in subsidy payments. _ 

9. The requirements of the postal service for additional airmail 
facilities. 

10. The needs of the Departments of State and Defense, and other 
Government agencies. 

To compile as complete a record as possible on these and other 
questions, the Board obtains briefs and statements from all interested 
parties, including the affected carriers, representatives of the com- 
munities under consideration for service, and the Post Office, State, 
and Defense Departments. 

In addition to the record, there is involved a judgment factor on 
the part of the Board, based on its overall knowledge and experience, 
and familiarity with the airline industry. 

The financial well-being of any carrier is almost wholly dependent 
upon the existence of a generally strong route system, a system which 
will provide access to major population centers and permit reasonably 
long-haul operations. Under their present route structures the local 
service carriers cannot be expected to achieve financially self-suffi- 
cient routes in the foreseeable future. 
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The Board has not formulated a long-range route development ane 
m. It has, however, demonstrated in recent decisions setthi 
major area proup cases that it is reappraising important portions o 
the national air-route structure. These decisions, each of which in- 
volves most of the carriers operating within a particular area, provide 
for additional competitive services intended to give the public better 
transportation facilities and at the same time strengthen some of the 

smaller trunklines. 

We believe, however, that the Board should turn its attention, in 
part at least, to developing a program of research which would take 
into consideration such matters as the potential effects upon the na- 
tional route pattern of the forthcoming commercial jet aircraft. The 
lack of such a program may well be the result of a condition reported 
in the Board’s 1956 budget request, that— 

* * * only a minor part of the staff’s time can be devoted to independent study of 
existing route systems with a view toward initiating Board actions looking to 
possible improvements. 

We have recommended that the Board institute a full-scale and 
continuing study delving into all aspects of the routes of the domestic, 
international, and overseas, and territorial carriers to determine the 
need for existing services as well as the services that may be required 
in the foreseeable future. Based upon its findings, the Board should 
then be in a better ewe to formulate a long-range route-develop- 
ment plan to provide a logical program for the efficient expansion and 
promotion of air transportation. 

The Board has informed us, after a review of our report draft, that: 

The ability to make such studies and to do other route planning work is, of 
course, a factor limited by staff time which can be devoted to such studies * * *. 
In this connection, arrangements are being made pursuant to which certain key 
staff members will be able to devote a greater portion of their time to developing 
procedures for expenditing the flow of the routes work and to the development 
of appropriate studies to assist the Board in programing such work. 


Recognition to Significant Audit Findings: During our review of 
the Board’s air carrier audit activity we found that, although the 
Board auditors had frequently taken exception to certain air-carrier 
accounting and reporting practices, there was no indication that such 
practices were brought to the attention of the Board. Until recentl 
the Board had not instituted remedial or preventive measures pearl 
ing reported practices which were not in conformity with the pre- 
scribed accounting and reporting requirements. Under these condi- 
tions, the economic regulations are circumvented and auditing for 
compliance is ineffective, thus weakening the Board’s position as a 
regulatory body. 

A principal use of audit findings is to correct nonconforming prac- 
tices of a recurring nature and to assure that accounting and report- 
ing methods will be in accordance with Board policy. If certain un- 
warranted practices are not corrected, they may become known indus- 
trywide ad could eventually affect the validity of the whole reporting 


system of the Board, which, of course, is the foundation for its regu- 
latory activities. These practices become difficult to control because 
audits of carriers are not current, and unaudited periods of one or 
more years often exist between some examinations. 

The failure to institute any form of remedial action at the Board 
level impairs the initiative and incentive of subordinates charged with 
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the responsibility of disclosing noncompliance with regulations. 
Time and effort are wasted if important points of differences between 
the Board’s staff and the carriers are unresolved and are permitted 
to remain so. Moreover, we believe that the failure to enforce corree- 
tive action by offending carriers may be unfair to those carriers who 
do conform to the Board’s regulations. 

We would like to cite a few specific examples of practices engaged 
in by one carrier and which were not in conformance with the Board’s 
regulations. Although they refer to one large trunkline, hey apply 
equally to other carriers, particularly those not subsidized. The 
sources of information in all cases have been working papers prepared 
by the Board’s auditors. 

In a limited review of expenditures of this carrier, the Board audi- 
tors found that during the period from October 1, 1951 to September 
30, 1952, capital items in the amount of at least $1,600,000 were 
charged to expense. 

The Cuarrman. Would you care to state what company that was! 
Do you know ? 

Mr. Newman. Eastern Airlines, 

Mr, Keatina. I assume, Mr. Chairman, that Eastern Airlines will 
have an opportunity to present en ring that they want to. 

The CuairMan. Dorteialy, I will say at this point that any airline 
that might be subject. to any degree of criticism by this report will 
have an opportunity to express its views, 

Mr. Keratrtne. It looks to me as though they all are, including the 
Postmaster General. 

Mr. Campse... Their review—that is the Board’s auditors—was 
based on an examination of expenditure authorizations (work orders) 
of $500 or more and a selective analysis of certain expense accounts. 
The charging of capital items to expense necessarily inflates the car- 
rier’s operating expenses which are considered by the Board in its 
ratemaking function. 

Included in the $1,600,000 was an item of $184,776 for “construc- 
tion and building equipment required to provide adequate facilities 
at Idlewild Airport for maintenance base.’ 

Mr. McCutiocn. Notwithstanding the fact Mr. Campbell said he 
did not like to be interrupted I would like to inquire at that point 
whether or not the Internal Revenue Department has approved the 
type of accounting which is mentioned here. 

r. Camppett. That is a question, Mr. McCulloch, that I can’t 
answer. I don’t know. 

Mr. McCuxxrocn. Do you think that that would be an important 
thing for us to find out? 

Mr. Campsetu. It is a very definite tax question. 

Mr. McCuisocn. Mr. Chairman, I suggest that we find out whether 
or not this matter has been examined by the Internal Revenue Depart- 
ment and what finding was made upon this item of accounting. 

Mr. Campsetit. Mr. McCulloch, you realize we do not have access 
to their returns. 

This amount was charged to ground operations and ground and 
indirect maintenance expense accounts. 

Costs of $51,708 to “construct an extension 410 feet long by 40 feet 
wide to west wing of Miami Terminal Building to adequately handle 
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expanded operations” were also charged to expense accounts as were 
costs of $50,725 for “miscellaneous work to convert 11 DC—4 airplanes 
from 60 to 68 passengers.” 

The Board auditors also noted that the carrier had recorded costs 
of $655,150 for overhaul and modification of 82 L-1049 Constellation- 
type C-18CA-1 engines to type C~18CB-1. 

The Cuatirman. Is this still Eastern Airlines that you are talking 
about ¢ 

Mr. Campsety. Yes, sir. This is an example that we used. 

The costs related to modification were charged to operating expense 
instead of capital accounts. Converting the engines to greater horse- 
power than at the time of acquisition is an improvement or betterment 
of an asset. 

The examples listed above are a few of the larger items, typical of 
some of the costs charged to expense. Other items were for alcorshien| 
construction, or installation of passenger or operating facilities, modi- 
fication of planes or equnipment, additional spare parts, crew facili- 
ties, and passenger or operating equipment. 

The Board auditors stated that the items included in the $1,600,000— 

* * * are more or less recurrent in nature to the extent that similar items are 
constantly being expensed and consequently the practice would continue in 
subsequent periods. 

Our examination of working papers for previous audits disclosed 
that it is the regular practice of the carrier to charge items of this 
nature to expense accounts rather than capital (asset) accounts. 

The carrier has declined also to capitalize and amortize in tion 
costs incurred in connection with introduction of new aircraft. In 
the 12-month period ended September 30, 1952, integration costs in- 
cluding direct aircraft operating expense, advertising and publicity, 
and training of mechanics totaled $3,042,000. 

The Cuatrman. Is this still Eastern Airlines? 

Mr. Campse.u. This is still the example that we have used. East- 
ern Airlines. 

The full amount was charged to expense although such treatment 
is contrary to the Board’s policy. 

Mr. Keatrne. Is this typical of what all the airlines are doing? 

Mr. Camps. No, it is not typical. There are other cases. But 
it is not typical. 

The Cuairman, Can you submit to us other examples of this char- 
acter engaged in by other airlines? You need not do that now. Your 
staff could submit that data later. 

Mr. Campsett. We could make such information avilable, Mr. 
Chairman. 

Mr, Keatrne. I think we should not only develop Mr. McCulloch’s 
suggestion but we should turn over to the Internal Revenue De- 
partment the testimony taken here in this hearing. 

4 The Cuarrman. I think that is a good suggestion. That will be 
one. 

Going. back to age 16 of your statement, you state on the second 
paragraph thereof, “Although they refer to one large trunkline they 


apply equally to other carriers, particularly those not subsidized 
That is on page 16 of your statement. 
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Mr. Campsen. Yes, sir. I think, Mr. Chairman, as I intended to 
read that, there were other carriers; not all other carriers. Is that 
clear ¢ 

Correspondence and discussions between the Board staff and the 
carrier in question failed to have any remedial effect, and the car- 
rier has declined to correct its practices. However, in February of 
this year a formal enforcement proceeding was instituted against this 
carrier by the Board’s Office of Compliance, with the intention of 
causing the carrier to cease and desist intin specified violations of the 
Board’s accounting and reporting regulations. 

Although this action is still in its initial stages, it represents, we 
believe, a significant step in the right direction. If successful, it 
should prove a major deterrent to future violations of the Board’s 
requirements by this carrier as well as the other carriers in this regu- 
lated industry. 

Subsidiaries and affiliates: The effect of investments in subsidiary 
companies on the financial condition and operating results of invest- 
ting carriers becomes important principally where carriers are receiy- 
ing subsidy support. Only one subsidized carrier, Pan American 
World Airways, Inc., has stockholdings in a large number of affiliat- 
ed and associated companies, most of which are in Latin America, 
Accordingly, the following discussion relates entirely to that corpora- 
tion. 

Substantially all of Pan America’s investments are in companies 
servicing the carriers’ operations. These companies, for the most part, 
provide airport, terminal, and ticket sales facilities, and radio com- 
munication and meteorological services. In addition to companies 
providing the types of services mentioned above, this carrier’s sub- 
sidiaries and affiliates are engaged in airline operations, hotel opera- 
tions, and real estate and development activities. 

“Affiliates” as defined for purposes of air-carrier accounting and 
reporting to the Civil Aeronautics Board are— 
companies controlling, or controlled by the air carrier; or companies controlled 
jointly by the air carrier and others under a joint agreement. 

The word “control” is not defined in the Civil Aeronautics Act, al- 
though section 413 provides that— 
whenever reference is made to control, it is immaterial whether such control 
is direct or indirect. 

It, of course, is recognized that control may be exercised in other 
ways than through a majority of stock ownership. 

As an indication of the substantial volume of open-account transac- 
tions between the air carrier and the more significant of its affiliated 
and associated companies, we draw attention to the latest figures avail- 
able as compiled by the Audits Division of the Board. For the cal- 
endar year 1953 the billings made by the carrier against, and cash 
payments made to the affiliates and associates aggregated $33,171,000, 
whereas billings and cash payments received by the carrier from the 
same affiliates and associates totaled $29,847,000. 

The types of transactions between this carrier and its air carrier 
affiliates and associates vary somewhat as between carriers, except that 
billings for sales collections and servicing operations are applicable 
generally to most carriers. The types of transactions include: 
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Billings by the carrier to affiliates and associates covering: Pas- 
senger and cargo transportation over the carrier’s routes—sales collec- 
tions made by others. 

Materials and fuel purchases. 

Commissions on purchasing and shipping. 

Maintenance and overhaul of engines and aircraft. 

Ground servicing operations—passenger supplies, line maintenance, 
fueling, landing fees, etc. 

Training personnel. 

Salaries paid to personnel of affiliates and associates. 

Rebilling of invoices paid by the carrier for account of others. 

Rental of flight equipment. 

Cash advances. 

Billings by affiliates and associates to the carrier covering: Sales 
collections made for account of the carrier, materials and fuel fur- 
nished, ground servicing operations and other services, and cash 
remittances. 

While the billings to affiliates and associates are susceptible to com- 
plete audit verification, such is not the case regarding the billings from 
them, aside from those relating to traffic sales. For the most part, 
the billings from the affiliates and associates originate in foreign coun- 
tries and largely represent charges for servicing the carrier’s opera- 
tions in those countries. Included in these billings are joint facilities 
charges, consisting mainly of allocated costs and expenses. 

Section 407 (e) of the Civil Aeronautics Act reads as follows: 

The Board shall at all times have access to all lands, buildings, and equipment 
of any carrier and to all accounts, records, and memoranda, including all docu- 
ments, papers, and correspondence, now or hereafter existing, and kept or re- 
quired to be kept by air carriers; and it may employ special agents or auditors, 
who shall have authority under the orders of the Board to inspect and examine 
any and all such lands, buildings, equipment, accounts, records, and memoranda. 

The provisions of this section shall apply, to the extent found by the Board 
to be reasonably necessary for the administration of this Act, to persons hav- 
ing control over any air carrier, or affiliated with any air carrier within the 
meaning of section 5 (8) of the Interstate Commerce Act, as amended. 

This section obviously confers authority upon the Civil Aeronautics 
Board to inspect and audit the books of certain persons and com- 
panies other than air carriers, subject, of course, to the requirement 
that the Board must, prior to such inspection or audit, find that. it is 
reese ny necessary for the administration of the Civil Aeronautics 
Act. 

Manifestly, therefore, since the Board, in addition to being a 
regulatory body over the air industry as a whole, has the statutory 
responsibility for determining the total amount of mail compensation 
due the carriers—both service pay and subsidy—it legally may find 
that such inspection and audit is necessary to the administration of the 
act in any case where the information is relevant to the determination 
of the rates of an air carrier under section 406. 

Such authority, however, is vested solely within the Board, and no- 
where has there been found authority for the General Accounting 
Office or any other body to perform such a function. 

However, we know of no legal authority for the Board to audit 
at the site those transactions originating with foreign subsidiaries. 
As a practical matter, there is doubt that Pan American has the legal 
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right to audit the books and records of its many associated companies 
(those companies in which 50 percent or less of the outstanding capi- 
tal stock is held by Pan American) although we understand that 
— of the associates have voluntarily granted Pan American such 
right. 

he Board is currently auditing the books and records of this car- 
rier for the calendar year 1954. We have been informed that the 
audit will include a review of the books of domestic subsidiaries where 
it is determined that transactions between them and the parent could 
have a significant impact upon the air carrier’s financial position, 
operating results, or the subsidy liability of the Government. 

Concerning foreign subsidiaries, we understand the Board is audit- 
ing both transactions originating with the air carrier and transactions 
originating with the subsidiaries for conformance with contracts, 
agreements, and other documentary support. 

We recognize that there are areas in the parent subsidiary relation- 
ship where something less than arm’s-len, atthe could obtain. De- 
scribed simply, these would be, among others, where the parent is not 
receiving its full costs with a reasonable profit from its purchases 
for and services to its subsidiaries and, conversely, where the sub- 
sidiary is permitted to ne naone « for its services to the parent. 

In this connection, we reviewed the relationship between Pan Amer- 
ican and one of its associated foreign companies. Although Pan 
American appears to have less than majority stock control in this as- 
sociate, the facts indicate that it wholly controls the ground servicing 
operations, and related financing and accounting. 

The associate performs primarily ground services for Pan Amer- 
ican and for several of the latter’s subsidiaries—a wholly owned 
domestic subsidiary, a 50-percent-owned domestic associate, and 2 
foreign associates. 

Billings are made to the parent and rebilled to the subsidiaries. We 
were unsuccessful in obtaining information from the carrier as to 
whether Pan American rebilled the charges in the same amounts. 

The results of our review were inconclusive and support our opinion 
that it is impracticable to verify transactions originating with foreign 
subsidiaries without an on-site investigation and audit. 

Because of the limitations of the Board’s authority to audit foreign 
subsidiaries, as previously discussed, it would seem that without 
permission of the foreign subsidiaries, the Board is compelled to 
restrict its audit scope to that of reviewing whatever data is available 
at Pan American’s offices. 

We hope that the current audit by the Board of this carrier will 
provide more information on the financial relationships between the 
carrier and its foreign affiliates and associates. 

The following major areas involve transactions with and invest- 
ments in subsidiary companies, and, in our opinion, should require 
adequate audit and rate staff investigation to bring to the attention 
of the Board the basic facts necessary to establish appropriate policies 
to protect fully the interests of the Government. 

The CuarrMan. Pan American is presently receiving subsidy from 
the Government ? 

Mr. Campsety. Yes, sir. ; 

1. It is possible for subsidiaries to retain earnings until the subsi- 
dized carrier is on a final rate. Any distribution of dividends to the 
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carrier during a final rate period would not be subject to application 
toward the reduction of the carrier’s need for Government subsidy. 

2. A carrier’s equity in subsidiaries may be several times the acqui- 
sition cost of the stock investment, which may result in substantial 
potential income to the carrier. Here again, if any or all of the in- 
vestments were liquidated during a final rate period, the gains would 
not be offset against the carrier’s need. In the case of Pan American, 
its reported stock investments in affiliated and associated companies 
at December 31, 1955, totaled $11,456,000 while its estimated equity, 
based on their book values, was $25,900,000. The amounts at De- 
cember 31, 1953, were $6,697,000 and $18 million respectively. The 
market, value of these investments are not known. 

3. Joint facilities charges to the air carrier, and any other charges 
determined by allocations of expenses might contain a disproportion- 
ate share of total expenses. 

4. Charges to subsidiaries for maintenance and overhaul work, 
pilot training, technical assistance, lease of aircraft, sales of aircraft 
and equipment, and for all other services performed by the parent 
company could be more favorable to the subsidiaries than sound busi- 
ness practices might warrant. 

Regarding the treatment of investments in subsidiary companies 
in past period mail-rate cases, the only time that investments in an 
affiliated or associated company are included in the base in mail-rate 
proceedings of a subsidized carrier is when the investment in such 
affiliate or associate produces a return of 7 percent or more to the 
parent. Then the earnings in excess of the 7-percent return are treated 
as “other revenue” by the Board, and are used to offset the carriers’ 
“need.” The application of this policy works only one way in that 
the net losses of an affiliate or associate, the investment in which does 
not produce a 7-percent return, are not recognized by the Board either 
as an offset to “other revenue” or otherwise. 

The Supreme Court decision in the Western Air Lines case (347 
U. S. 67) dealt with the Board’s treatment of Western’s nonflight 
income. The decision stated in part: 

It seems too clear for argument that “all other revenue” would include non- 
flight income from incidental air carrier activities. 

The Cuatrman. It might be interesting, referring to the first para- 
graph of page 25 of your statement, to note the amount of subsidies 
paid to Pan American by the Government, which amount to $202,977,- 
000 from 1946 to 1957. 

Mr. Campseti. Those are the figures that were included in the 
schedule which I am now presenting. 

Since we are here dealing with “other revenue” derived by Pan 
American from activities other than those covered under its certificate 
of public convenience and necessity, it is reasonable to assume that the 
cited statement of the Court applies equally in the instant case. In 
our opinion, the “need” of an air carrier should be decreased by the 
total amount of income from investments in noncertificated activities, 
not merely that portion in excess of the rate of return allowed. Ap- 
paar the Board has considered, but not adopted, this tenet for it 
1as stated : 


* * * it is also to be noted that a respectable argument could be made for a 
more restrictive position than taken by the Board; that is to include as “other 
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revenue” all income from investment in other companies without recognition 
of any return on investment. 

We believe the Board should reconsider its policy regarding its 
treatment of income from investments in subsidiary companies. 

We wish to make it clear that we are in no way opposed to a carrier’s 
investing in affiliates and associates when dictated by sound manage- 
ment considerations. However, the risk of so doing should rest 
squarely upon the stockholders, whether or not the investment pro- 
vides an adequate return. 

If losses are sustained the stockholder must bear that loss. If gains 
are realized, whatever the amount, then all such gains should, in our 
opinion, be offset against any subsidy requirements, in accordance 
with the Supreme Court decision. 

Subsidies to Pan American: In accordance with the request of the 
committee counsel, we have prepared for the information of the com- 
mittee the accompanying table, which shows subsidies accruing to 
Pan American for each fiscal] year from 1946 through 1957. The fig- 
ures represent the most recent information available to the Board. It 
will be noted that the amounts for fiscal years 1955 and 1956 show an 
appreciable decrease over those for prior years. Some of the factors 
midleg the reductions are (1) the high level of economic ar 

e 


(2) the ever-increasing acceptance of air transportation as a m 
of travel, (3) the increased volume of military mail being moved by 
commercial air carriers, and (4) the Board’s recognition of these im- 
provements in its current rate orders. In general, then, the overall 
economic advances made by the air transportation industry have 
materially affected the level of subsidy required by this carrier. 


A specific reason for declines in recent years is, of course, applica- 
tion by the Board of the Supreme Court’s decision that in determin- 
ing the need of a carrier the Board must consider the carrier’s opera- 
tions as a whole rather than by department or division. 

The increase in fiscal year 1957 over 1956 may be explained as 
follows: In December 1955 the Board fixed final system mail rates 
for this carrier for the year beginning January 1, 1955, and each cal- 
endar year thereafter. For calendar year 1955 the system subsidy 
was set at about $9.3 million, and then reduced by $7.8 million of 
capital gains earned by the carrier from the sale or retirement of 
equipment and securities. 

For calendar year 1956 and each calendar year thereafter, the 
subsidy was fixed at about $9.8 million, reflecting a decrease of $500,000 
in service mail pay. (As service mail pay decreases, subsidy auto- 
matically increases, with the total mail pay remaining static.) The 
subsidy shown for fiscal year 1956 covers one-half of the calendar 
year 1955 and half of the calendar year 1956. 

The current status of this carrier’s subsidy rates is as follows: 

Since January 1, 1955, the carrier has been on a final system rate 
fixed by the Board in December 1955. While this is essentially a closed 
rate, it is subject to change depending upon Board action in a cur- 
rent proceeding which reopened the rates of all subsidized carriers for 
the sole purpose of determining whether such rates should be adjusted 
to reflect the results of gains and losses on the retirement of property. 

Such gains and losses have been considered in the past only when 
occurring during open rate periods. For calendar year 1954 the rate 
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for the Pacific division of Pan American is open and the Atlantic 
division is open for consideration of offset of any excess earnings from 
the Pacific division. The rates for the period from 1946 through 1953 
are closed, with the exception of calendar year 1952 for the Latin 
American division. It should be remembered that the rates for closed 
periods prior to January 1, 1955, are final as far as the Board is con- 
cerned. However, the carrier has protested to the court. 

It is to be noted from the attached table that the total subsidy 
accruing to Pan American in 1946 was some $7.5 million, reaching a 
peak in 1949 of some $26 million and declining to an estimated $10 
million for fiscal year 1957. 

We have attempted to review those findings contained in our —pen 
which we felt would be of real interest to this committee. Many 
other significant matters were developed during the course of the 
audit. A summary of these findings and our recommendations to 
the Congress and to the Board are contained on page 3 of the report, 
copies of which have previously been furnished to the committee. 


Pan American World Airways, Inc., subsidy accruing for air carrier operations 
during the fiscal years 1946 through 1957 


{In thousands] 





Division 
Fiscal year $4 Total 
atin 
Atlantic Amesies Pacific Alaska 

ie ic E ls aT. i hdd $2, 273 $6, 227 j.---..-.-... $1, 377 $9, 877 
ti ante beatin cieheekidca a tiariniel ohare 635 SP Eas 4.2 nates 1, 204 6, 141 
BS xv dndk On bb tokdodthnucidth sbdecks shies aedbdwnnaeiek 6, 939 $378 1, 255 8, 572 
Ee oe ws ca eaine Reumin nineae () 11, 481 1 5, 906 1, 367 18, 754 
I he Se ees. Breathe aiiiph @ ok 1 4, 182 11, 110 8, 280 1, 351 2A, 923 
Be ss6 . nik 1 he - hed 1 5, 837 8, 599 8, 224 898 23, 558 
I I Ea at i etal a a ce eae hereee 18,473 4, 931 7,779 792 21,975 
BE oe dhe pew tha bebocsbhbbne~antieasdods 11, 130 4, 935 8, 070 1,042 25, 177 
OU 60.455 a ieetenks 6 ~ cient dinate oem seers 10, 393 6, 160 8, 135 1, 369 26, 057 
BEER ta ocr oddtctdacynigudideasdudmedsas 7, 413 1, 204 8, 646 1,793 19, 056 
Mecca as ETL Cia cSSchs 404i 4-4 5, 254 1, 835 11, 442 
Nt a a a a nn eae pest aie oil 2, 557 632 2, 570 1, 686 7, 445 

TE diceth ds ndutidiccenc.peopie ime 57, 246 66, 520 63, 242 15, 969 202, 977 


! Adjusted to reflect Board’s offset decision of Apr. 9, 1956. 
Source: Information furnished by the Board. 


Mr. Keatine. With reference to these mail rates, what reason do 
the carriers give for charging Uncle Sam more than they do for carry- 
ing other items for commercial concerns. 

r. CampseLt. Mr. Newman of our Audit Division will answer 
that. 

Mr. Newman. Mr. Keating, the Board will determine what the 
rate should be. At the present time, taking a carrier that does not 
receive subsidy, it will just have a service mail rate. That rate is 
determined after the Board has made a full study. In the course 
of those studies and if I may at this point, I would like to explain 
just the factual procedure. I notice, Mr. Chairman, that you gentle- 
men were interested in Eastern Airlines. In the Big Four case, 
Eastern Airlines was included as one of the Big Four. Their costs 
were higher than American and the other trunklines. As a result, 
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in taking an arithmetical average rather than a weighted average, 
the rate was high. 

American walked home with more money than it apparently needed. 
As a result thereof, it is important that these types of expenses we 
ave talking about should be capitalized consistent with good sound ac- 
counting; that when those items of a capital nature are charged to ex- 
penses, Kastern’s costs for mail rise. 

Eastern Airlines, gentlemen—we want to be absolutely fair—is a 
good —, I have known Eastern Airlines even during the war 
when they had war contracts. They are very efficient. But it is hard 
to reconcile when you visit their operations and see how they cut 
corners, and then look at the cost figures. 

Mr. Keatrne. What I am getting at is this: These airlines must 
have some excuse or reason for saying, “We need more to carry 
Uncle Sam’s mail than we do to carry a bundle of shirts for some 
commercial concern.” 

They are getting a very much greater amount here. 

Mr. Campset. I think the emphasis here over the years has been 
on the matter of priority; the fact that the mail must go through. | 
think that is fundamental. 

Mr. Keartne. That is the principal reason they give for charging 
more ¢ 

Mr. Camrse.y. That is my opinion, yes. 

Mr. Keatine. Do you have figures as to how much in dollars this 
amounts to in a year—what I would call overcharge? I don’t mean 
that in an invidious sense in any way. I am referring to the difference 
between what they charge for freight and the amount they charge 
for mail? 

Mr. Campsetn. No, we don’t have that. 

Mr. Keratina. It looks to me as if the Postmaster General is up 
here asking for increases in postal rates. 

Before Congress takes action to raise rates on postage, this matter 
had better be reviewed with these air carriers to determine whether 
they are getting more—I don’t know that they are getting more— 
than they are entitled to for carrying the mail. And that is a sub- 
sidy, no matter how thin you cut it. The airlines say there is only 
one domestic trunk carrier getting a subsidy. It is a subsidy if they 
are getting more for carrying Uncle Sam’s mail than they are fairly 
entitled to. 

The CuatrMan, Counsel ? 

Mr. Materz. I would like to mention the carrier’s point. of view. 

Mr. Camppeti. May I point out that a copy of our audit report 
has gone to the Postmaster General ? 

The Cuarmman, As to that report I want to place in the record 
your audit report concerning the Civil Aeronautics Board, dated 
October 1955. There is a great demand for it. We are getting re- 
quests for it. I am going to put it into the record. ‘ 

The audit report referred to appears on p. 1376.) 

The Cuarrman. How long did it take you to complete this study? 

Mr. NewMan. Two years. 

The Cuarrman, So that the conclusions that you have reached in 
your report are not a result of a cursory examination; they are the 
result of a very mature and comprehensive study that you made? 

Mr. CampsewL. We believe it was, in the areas reviewed. 
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Mr. Keattne. Were these considerations which you have advanced 
to this committee about the rate for carrying mail, presented in any 
form to the Committee on the Post Office and Civil Service that is now 
considering the raising of rates? 

Mr. Campsetn. A copy of our report was furnished that committee. 

Mr. Keating. I think this committee might call this to the atten- 
tion of the Post Office Committee. It might have an important 
bearing on their consideration in raising postal rates. 

The Cuairman. I hope the Committee on Post Office was as vigilant 
as this committee was. This audit report wasn’t specifically sent to us. 
We read it. We felt there was a great deal of meat in it. That is 
why we have you here this morning, Mr. Campbell. I hope the Com- 
mittee on the Post Office will take notice of what is happening here 
this morning. 

Counsel has a question. 

Mr. Materz. I would like to ask you this, Mr. Campbell and Mr. 
Newman: Is it not correct that until either 1954 or 1955 the ton-mile 
airmail rate was 45 cents? As I understand it in 1955 it was reduced 
to 37 cents a ton-mile, based on a multielement airmail rate. Is that 
correct ? 

Mr. Newman. It was 30 or 37. 

Mr. Maerz. It ranges between 37 and 38 cents. Are you familiar 
with the fact that a pilot study’ was made several years ago by the 
airlmes which indicated that if air freight tariffs were used for air- 
mail, then possibly airmail rates would be higher than they are now? 

Mr. Newman. | am not familiar with that study. 

Mr. Keatine. I don’t understand how that would come about. 

Mr. Campsett. May I ask what year that was? Several years ago? 

Mr. Maerz. I am just indicating the point of view of the carriers. 
We have been informed that they did have a study, about 2 or 3 
years ago, and that because of the fact that there is a minimum 
charge for air freight shipments, if that minimum charge were actu- 
o applied to air mail shipments, then the airmail rate might be 

igher. 

Mr. Keatine. Because there are so many times when 

Mr. Maerz. Because of situations, where you don’t have bulk ship- 
ments of airmail. For instance in one particular town you may have 
only one bag of mail a day moving out. And if you apply the air 
freight tariff to that particular sack of mail, the charge might be 
higher than the present rate. I don’t know whether that is correct or 
not. I do understand that that is the position taken by the Board at 
the present time. 

Mr. Newman. There is another area which we hadn’t mentioned in 
the statement, but it is in the report, I believe, and that is when the 
Postmaster General wanted to experiment sending 3-cent mail by air. 
At that time the Postmaster General stated to the Board that it could 
pay just somuch. They had figured out a figure of around 18 to 20 
cents because that rate was about what they felt the railroads were 
getting. The airlines are now carrying that 3-cent mail by air at 
a 18 to 20 cents, as compared with the 37 to 38 cents that you talked 
about. 
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Query: Same mail bags, same mail. The only difference is it is a 
3-cent stamp instead of a6. None of that 3-cent mail we understand 
from the Post Office is laying at the airports waiting to get out. 

There is no trouble with priority. 

Mr. Maerz. Did the General Accounting Office make a similar 
study with respect to the disparity between air freight rates and air- 
mail rates in international traffic ? 

Mr. Newman. No. 

Mr. Campesety.. I think in my statement, Counsel, that I merel 
pointed out that there was a discrepancy in the domestic field. We 
couldn’t understand it. We would like to know why it is. 

Mr. Maerz. As I understand it, Mr. Campbell, insofar as inter- 
national traffic is concerned, until quite recently the ton-mile rate for 
airmail was 85 cents, whereas the ton-mile rate for air freight was 
about 25 cents. 

Quite recently, within the last year or two, the airmail ton-mile rate 
was reduced to 531% cents, but there still is a disparity. On the one 
hand air freight is 25 cents per ton-mile as compared to airmail of 
53% cents. 

In your jud ent, are the same considerations that you have men- 
tioned applicable to the carriage of airmail and air freight in inter- 
national traffic ? 

Mr. Campseut. I don’t think it would follow necessarily. Take for 
example the run down from Lisbon to Accra and down to Johannes- 
burg. There you have a mail route and a passenger route which is 
not too active. I would think that the cost of getting that mail down 
there would be very expensive. 

The Cuarrman. Mr. Campbell, you state that the Board adopted the 
recommendations of the staff in practically all cases with regard to 
tariff changes. You also say the Board staff does not follow fixed 
standards in recommending approval or disapproval of proposed tariff 
rates but that the staff makes its recommendations in accordance with 
previous Board decisions or the few statements of general policy per- 
taining to rate cases. 

If the Board staff does not follow fixed standards in recommending 
approval or disapproval of proposed tariff rates, how can there be any 
consistency in the treatment of various applications for rate increases 
by carriers ¢ 

Mr. Campse.t. In the first place there are very few standards for 
the staff to follow. One of our points is that they should develop, the 
Board should develop more specific policies regarding tariff changes 
for guidance of the staff and industry, also. 

The Cuarrman. That is a rather thoroughly inadequate way of 
doing business, wouldn’t you say ? 

Mr. Campsett. We do feel that there is a shortcoming here which 
should be corrected. The only way it can be corrected would be by 
having more complete studies by the staff or by the Board. 

The Cuarmman. So that they could at least set up some kind of 
standards. 

Now, because of the absence of fixed standards, does not the sub- 
jective judgment of the Board’s staff, with respect to rates, become 
more or less controlling? 

Mr. Camppe.tu. Yes, I think that is a fair conclusion. 
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The Cuarrman. Would you say that the Board: gives more than 
cursory examination to staff recommendations with respect to tariff 
revisions by individual carriers? Or is it only a cursory review? 

Mr. Campse.u. I don’t think we would be in a position to know 
that, Mr. Chairman. 

The Cuarrman. You state under the Board’s policies, “An air car- 
rier may charge first-class fare and still provide only coach equip- 
ment.” Is that correct? 

Mr. CAMPBELL. Yes, sir. 

Mr. Kxatine. I just got a $2 refund the other day because I had a 
first-class ticket and I flew coach. They gave me $2 back. 

Mr. CampseLt. The question, as I understand it, is that you buy 
first-class fare, and ride in coach-class aircraft. 

Mr. Keating. I have often had a shift from first class to a coach 
flight and I would always get a refund. And then I have been on a 
coach flight several times and wanted to get there earlier or some- 
thing else, and change to first class, and I would have to pay $2 or 3 
more. 

The Cuarrman. Was that a coach flight that you were on or was it 
a regular flight? 

Mr. Keatine. Yes, coach. 

Mr. Camppext. I think where you go through the motions of trans- 
ferring your passage from one to another, you would get your refund. 
We are discussing the equipment used. In other world, you ae 
a first-class fare, for example, from a point in Florida to New York, 


or—— 
nr Washington to New York, because I never get to 
orida. 

Mr. Campse.u. On a long flight where you do have first-class ac- 
commodations that would desirable, yet you might find yourself 
on a coach-class aircraft. 

The Cuarrman. I will repeat my question. You state that under 
the Board’s policies an air carrier may charge first-class fare and 
still provide only coach equipment. 

Mr. CAMPBELL. Yes, sir. 

The CHarrMan. This is true, is it not, because the Board has failed 
to issue a regulation establishing the seating standards, distinguish- 
ing coach service from first-class service ? 

Mr. CampsBexu. Yes; I think that is it. 

Mr. Keatine. Is that the distinction between coach and firstclass, 
that the coach carries more people, you are more crowded and the 
seats are a little narrower ? 

Mr. CampsELL. That is a good part of it. There are other things 
in first-class travel. 

The Cuarrman. And they don’t serve meals on coach? 

Mr. CampBeLu. Not to my knowledge. 

Mr. Keattne. Do you mean that under the Board’s rules if I go in 
and buy a first-class ticket, they can give me coach accommodations? 

Mr. Newman. And call it a first-class flight. 

Mr. Ecxerr. It wouldn’t be designated as coach service. You 
would go on presumably what is first class, but you would be riding in 
the coach type of equipment, and the same service being performed 
as is normally performed in a coach flight except for a Free meal. 
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Mr. Keatine. That is just a subterfuge. 

The Cuarman. That amounts really, does it not, to an increase in 
fare? 

Mr. Newman. Of the coach fare; that is correct. 

The Cuarrman. That is really an increase in fare. 

Mr. Keatrne. When did the Board issue any regulations! 

Mr. Campsett. Our point is that the Board should have the carriers 
adopt a rule that refunds be made in a case like this. I don’t think 
that the traveling public would mind it too much if the refunds came 
through automatically, sucha ‘ie refund that you speak of for trans- 
fer of ticket from one to another. 

Mr. Keatrne. I am amazed at this. Frequently it is more a time 
element than anything else that is involved. I don’t know which are 
coach flights and which aren’t. I get to an airport and I have a flight 
an hour away and there happens to be a plane eaving right away, and 
they will put me on that. Many times they will say, “You are entitled 
toa refund.” They have automatically done that. 

I probably wouldn’t know the difference if they put me on a coach 
flight after I paid for a first-class ticket. I didn’t know they could do 
that. 

The CuarrmMan. You just increase your weight and see what they 
will do. 

Mr. Keatine. I am doing that. 

The CuarrmAn. Has the Board, to your knowledge or the know]- 
edge of your colleagues, Mr. Cam bell, made any effort to ascertain 
to what extent the carriers are charging first-class fares for coach 
service? 

Mr. Campse.u. I don’t believe we have that information. It would 
be very difficult to gather. 

The Carman. you know if the Board has ever made any study 
as to that? 

Mr. Campseity. We know they have urged the carriers to do some- 
thing about it. They haven’t issued a regulation on it, which is most 
important. 

The Cuarrman. When did you call that to their attention? When 
did you offer any complaint in that regard ? 

Mr. Campsett. In this report that has been submitted ? 

The Cuatrman. Yes. 

Mr. Campse.y. It was not contained in our report and thus has not 
officially been brought to the Board’s attention. However, it was dis- 
cussed at staff level. 

Mr. Keatine. What is the date of the report? 

Mr. Eckert. The date of issuance is April 9, 1956. 

Mr. Newman. October 1955 is the date of the report. 

Mr. Kratine. Last October ? 

Mr. Eckert. In October 1955. This report, we might add at this 
point, was reviewed and considered by the Board before it was issued. 

The Cuarrman. But the Congress received it in April of this year? 

Mr. Eckert. That is correct. April 9. 

The Cuatrman. Is there any justification that you know of for the 
Board failing to establish any kind of regulation prohibiting a carrier 
from engaging in this practice ? 

Mr. Campseit. We don’t see an y reason why there shouldn’t be 
a regulation on it. 
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Mr. Keatine. I don’t either. I will say that. This is one time I am 
quite in agreement with the chairman. 

The Cuairman, On page 8, Mr, Campbell, you indicated that the 
staff on June 7, 1954, issued a preliminary report. I think it is right 
down near the middle of the page—it issued a preliminary report on 
the domestic passenger-fare structure based on the sampling of in- 
dividual fares. To your knowledge and the knowledge of your staff, 
was this the kind of staff study envisaged by the Board when it dis- 
missed the general passenger-fare investigation ! 

- CamppetL. We think that that would be a small part of the 
study. 

The CuHarrMAN. Does this report conform to the type of staff study 
pro’ in the May 26, 1953, outline of the proposed study submitted 
by the CAB staff to the Board ? 

Mr. Campse.n. No; it does not. 

The Cuatrrman. You state that the staff has not completed its study 
because of an apparent lack of interest by the Board. What is the 
basis for that conclusion ? 

Mr. Campsesa. That is just an impression that our people have 
received in the course of their work. 

The Cuarrman. In other words, you feel you can reasonably char- 
acterize it as a lack of interest ? 

Mr. Campsetu. That is our impression. 

The CHarmman. Do you think there is any justification for the 
Board losing interest in the matter ? 

Mr. Campsett. No. We would like to see them go forward with it. 

The Cuatrman. Do you think under the circumstances which you 
outline, that there was any justification for the Board dropping the 
general passenger-fare investigation ¢ 

Mr. Campsetn. We don’t know just what reason there could be for 
dropping it. There is the problem of staff, and the problem of priority 
of other matters that they have before them. 

The CuarrmMan. On page 9 you refer to the high rate of return in 
recent years by the carriers. Would not that have reasonably caused 
the Board to go into a general passenger-fare investigation? Should 
that not have prompted it ? 

Mr. Campse.tt. We are very firm in our view that they should go 
into this matter of passenger fares. 

The CHatrman. And you have expressed yourself, rather your 
department has stated to the CAB, that they should actually go into 
a general fare and passenger investigation. 

r. CampsBetn. Yes, sir. 

The Cuamman. In view of that recommendation, that the Board 
should reinstate its general passenger-fare investigation to deter- 
mine whether the existing fare structure for the air transport indus- 
try is reasonable and equitable, isn’t there a probability that the pres- 
ent level of fares is unreasonable or even inequitable, or both? 

Mr. Campse.ti. We haven’t any idea, Mr. Chairman, of what they 
may come up with. It may be that way and it may be the other. 

he Cuarrman. Do you know whether the Board has any idea as 
to whether the fares presently charged are reasonable or equitable? 

Mr. Camppnetyt. We don’t know that, either. 

The Cuarrman. As a matter of fact the Board couldn’t know at 
all unless they made some investigation. 
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Mr. Camppett. They may think they are fair, but we don’t know 
whether they know or not. 

The Cuatmrman. How can the Board know if they don’t make an 
investigation ? 

Mr. Eckert. We have this point, if I may interject this: In the 
individual cases they do make an investigation and go into it, but 
without an overall study of the pattern we feel that they are not 
fully informed. 

The CHairman. In other words, unless they make a general overall 
investigation, they haven’t got the facts adequate to make a proper 
determination. 

Mr. Eckert. That is our feeling, Mr. Chairman. 

The Cuarrman. Are you aware of the fact that since April 1952, 
the dollar increase in fares authorized by the CAB has meant about 
$97 million increased revenue to the trunkline carriers? Are you 
aware of that? 

Mr. Camese.t. I haven't had that figure presented to me. 

The Cuatrman. You state that serious doubt exists as to whether 
this dollar increase for one way, and $1.90 for a round trip was justi- 
fied. It is your conclusion then, is it not, that the carriers have been 
allowed to collect, since April 1955, approximately $97 million in extra 
revenue, to which they were probably not entitled? Is that a fair 
conclusion to be drawn from your statement ? 

Mr. Newman. We have certain carriers that are receiving subsidy. 
Those carriers that are receiving subsidy, as the passenger revenue 
increases it means less money is needed to make the air carrier self- 
sustaining. So that the subsidy would drop. Now with regard to 
those carriers that are not receiving subsidy, they naturally have had 
an increase in income. 

The Cuareman. Am I not correct that it is the domestic trunkline 
carriers who got the $1 increase, or $1.90 for roundtrips, and that 
there is only one carrier, Northeast Airlines, that is being subsidized’ 

Mr. Newman. They are not a trunkline. 

The Cuarrman. Oh, yes; they are. 

Mr. Newman. Northwest is. Northeast is still on subsidy. 

The Cuatrman. Northeast is the only one of the domestic trunk- 
lines on subsidy. So your answer only applies to Northeast. 

Mr. Newman. Don’t forget that all this increase went to the feeder 
lines, all over the country, which now receive the bulk of our subsidy. 

The CuatrMan. Yes; but this $97 million applies only to the trunk- 
lines. 

Mr. Newman. Mr. Chairman, we don’t know anything about the 
$97 million figure. Wecan verify it. 

The Cuarrman. Whatever the figure is, it only went to the trunk- 
lines and not the feeder lines. The feeder lines you say made appli- 
cation for the extra $1 and got it. 

Mr. Keatine. Do you say that the $1 and $1.90 increase overall 
amounted to $97 million ? 

Mr. Eckert. We would have to say that we couldn’t verify that 
figure this morning. The information we had was the estimate of 
the Board’s staff that it would increase $28 million annually. 

The CHarrmMan. Counsel will read the testimony. 
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Mr. Mauerz. Page 563 of the transcript, testimony of Mr. Roth, 
of the CAB: 

We have made an approximation of what it would amount to. It is only 
an approximation but I think for the purpose for which you want the figure 
it should be reasonably accurate, 

Through the first of this year, we calculate the figure to be approximately 
$84 million. We estimate that on the basis of 1951 traffic. It was an annual 
increase of $16 million. And what we have done is to take the percentage 
inerease.in the number of passengers since 1951, and by 1955 we arrive at a 
figure of $26,700,000 as the current annual figure involved in the $1 increase. 

Mr. Matetz. Mr. Chairman, may I ask the witness this question? Mr. Roth, 
assuming the $1 per ticket charge that has been eliminated on May 14, 1953, how 
much would the airline passengers have saved from that date to the present date, 
approximately ? 

Mr. RorH. In 1953, they would have saved approximately $12 million. In 
1954, approximately $22,800,000. In 1955 calendar year, approximately $26,- 


700, 

We are talking, about the increase from April 1952, whereas Mr. 
Roth’s second statement begins with May 1953. 

Mr. Camppety. Mr. Chairman, may I refer you to page 6 again of 
my statement, in which I mention the $28 million annually. 1 would 
like to point out that on the basis of information available to us the 

ublic did pay the companies $28 million, or thereabouts in that year. 
Bat whether it was an overcharge or not is something that we are not 
able to comment upon, 

The Cuarrman. I understand. 

Mr. Maerz. Mr. Keating, I did not read the question of the chair- 
man on page 563 : 

Will you tell the committee—can Mr. Roth tell the committee—how much addi- 


tional revenue the airlines have received from April 1952 to date as a result of 
this $1 per ticket. increase? 


Then Mr. Roth states: 


ee the first of this year we calculate the figure to be approximately $54 
mution. 

Based on Mr. Roth’s estimates of the figure of $26 million a year, 
presumably the increased charge from January of this year to the 
presen date would be approximately $13 million. Adding $13 mil- 
ion to $84 million gives a figure of $97 million. 

Mr. Campseiy. We can’t verify that at the moment. Obviously 
our $28 million, multiplied by 3, would be $84 million. 

The Cuarrman. Are you aware, Mr. Campbell, that the Board on 
April 10, 1953, voted actually to continue the general passenger-fare 
investigation ? 

Mr. Camppe.y. Yes. 

The Cuarrman. Are you also aware that because of the switch, in- 
voked by Commissioner Denny, the fare investigation was dismissed 
by the Board ? 

Mr. Campsety, I don’t know whether we know how the Board 
voted. Ihave mentioned the fact that Board members Lee and Adams 
gid disagree with a decision. I believe that was the decision, wasn’t 
it ¢ 

Mr. Newman. That’s right. 

The Cuatrman. You, as Comptroller General of the United States, 
have recommended that the Board institute a full scale investigation 
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of the current level of passenger fares. You do not regard that type 
of recommendation, as in any wise political, do you? 

Mr. Campsetu. Oh, I should say not. 

The Cxatrman. Of course, charges have been made that we are 
asking questions, and. particularly questions as to that passenger- 
fare recommendation, for political motives. I am very happy that 
you have stated that there is nothing political about your recom- 
mendation for a general passenger-fare investigation. You point 
out;——— 

Mr. Keatine. Mr. Campbell is nonpolitical. 

The Cuarman. I am very happy. I want to state that. I most will- 
ingly voted to set up Mr. Campbell’s office back in the early days of 
my voting down here, because it was to be an independent agency. | 
am very happy to state that it always has been, in its operations as an 
independent agency, free from political considerations, 

Mr. Campbell, Y want to compliment you likewise on your work, 
us well as your predecessor, Mr. Lindsey Warren. 

Mr. Camppe.L. I hope it has been so. I can assure you that it is 
going to be so. 

The Cuarrman. You point out, referring to some of your comments 
on page 15, under the title, “Recognition to Significant Audit Find- 
ings,” you state among other things that there was no indication that 
such practices were brought to the attention of the Board and that 
until recently the Board had not instituted remedial or preventive 
measures regarding practices which were not in conformity with pre- 
scribed accounting and reporting requirements. Did the Board give 
any reason for their action or lack of action in that regard ? 

Mr. Newman. In reviewing the documents we found that the 
findings didn’t get to the Board. In other words, that the Board had 
never been presented with the problem. 

The Cuairman. Who is guilty of that lack of presentation? 

Mr. Newman. Someone down the line decided that it wasn’t import- 
ant enough. As a result, the audit findings weren’t given proper 
recognition. 

The Cuarmman. Who down the line? 

Mr. Newman. I can’t mention the names at the moment because 
there have been changes in the personnel over the years. We talk 
on it as an organizational pattern, and the peomgnutbalite of various 
offices. 

Mr. Maerz. Forgetting about names, Mr. Newman, I take it that 
officials in the Board would not pass on these auditors’ recommenda- 
tions to the Board itself. Is that correct? 

Mr. Newman. That is correct. 

Mr. Masars. Without naming names what positions did they 
occupy ? 

Mr. Newman. They were reported in to Washington to the Office of 
Carrier Accounts and Statistics. In many cases they didn’t get out 
of that office to the next level. 

Mr. Materz. Whose fault is that? Is it the fault of the Director of 
that office? 

Mr. Newman. I would say if he was following the trend of the 
soard’s policies and thinking, he made the determination that prob- 
ably the Board wasn’t interested in the matter. 
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Mr. Maerz. What did your investigation indicate? That is was 
the fault of the director of this accounting and auditing division of the 
Board ¢ 

Mr. Newman. I would say so. 

Mr. Maerz. I beg your pardon. 

Mr. Newman. I would say yes. 

Mr. Marerz. Or would you say on the other hand that it was be- 
cause o fthe policies of the Board itself that these auditors’ recommen- 
dations were never received by the Board ¢ 

Mr. Eckert. I think we might put in at this point, Mr. Newman, 
that we looked over these cases and found a general pattern. Whether 
you could even tie it down in a case, Mr. Counsel as to where there was 
a fault, or if there was a fault, of matters being considered sufficient 
to be brought to the attention of the Board, but I don’t know that we 
could say that it would lie particularly in any area. You have gen- 
erally a question of administration in those types of things, too, 
whether instructions were issued as to the type of things that should 
be brought up, or whether they were clearing things below the level 
of the Board that should have gone up and didn’t go up because of 
actions of the subordinates. We were merely faced here with bring- 
ing to your attention a pattern, it seemed to us, of matters not getting 
appropriate attention. 

Mr. Mauerz. Did the Board itself indicate any lack of interest in 
the recommendations of the auditors? 

Mr. Eckert. I don’t believe that we could answer that. 

Mr. Newman. We found no evidence that they were not interested. 

Mr. Keattne. I have the impression that it had been stated here that 
there was a lack of interest on the part of the Board. 

Mr. Eckert. In the fare investigation problem, I think that was, 
Mr. Keating. The question as to whether the staff went on and com- 
pleted its survey that it had apparently decided to do. As to why it 
wasn’t completed, we made the statement that there appeared to be a 
lack of interest on the part of the Board, the purpose for that being 
that if the Board had said, “Come on, boys, let’s get this investigation 
out,” we assume it would have gotten out. 

Mr. CampseLt. We are discussing here the audit reports and the 
field auditing problem. 

The Cuatrman. I take it a reasonable conclusion would be that 
their suggestions were disregarded generally / 

Mr. me. No, sir. We want to make it clear for the record 
that since we have been at the Civil Aeronautics Board they have 
cooperated a thousand percent. These recommendations we have in 
our report in many many cases are now actually in operation. 

Mr. Mauetz. The chairman is referring to the auditors’ recom- 
mendations. As we have understood Mr. Campbell’s testimony, audi- 
tors would examine the books of an airline 





Mr. Campse.i. These are Board auditors ? 

Mr. Maerz. I understood auditors of the Board would examine 
the books of an airline and would discover in many instances that 
items were being charged to operating expenses which should have 
been charged to capital, appropriate recommendations were made 
by the Board auditors to Washington; and those recommendations 
never got to the Board itself. 
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Mr. Newman. That is correct. On those that we examined. 

Mr. Kearine. It sounds like an administrative deficiency there. 

Mr. Newman. That’s right. 

Mr. Keatine. That is a very important matter that should be dealt 
with at the top level. 

Mr. McCutzocn. Mr. Chairman, I would like to inquire over how 
long a period did you find that this was going on ? 

Mr. Newman. Many of these practices have been the basic account- 
ing policies of the air carrier for years and years. 

Mr. McCuxtocu. Did you find that these recommendations were 
made by the field auditors over a period of years and years, which 
never reached the Board ? 

Mr. Newman. Yes, sir. 

Mr. McCuttocu. Did you find that these carrier accounting and 
reporting practices were universal in the air carrier field? 

Mr. Newman. Many of the carriers were complying with the eco- 
nomic regulations for maintaining their accounts and establishing 
sound capitalization and depreciation policies. 

Mr. McCutiocn. Did you check with reputable certified public 
accountants as to whether or not this carrier’s accounting practices, 
of which we are complaining, was a standard accepted accounting 
practice ¢ 

Mr. Newman. We have checked with them, yes, sir, and also the 
other regulatory bodies. 

Mr. McCuttocu. Have you checked with the companies that fol- 
lowed this practice for justification ? 

Mr. Newman. We didn’t go to the carrier itself. 

Mr. McCutiocu. Would you have authority to go to the carrier for 
that purpose, to an individual carrier ? 

Mr. Newman. Actually we have no authority to audit the books 
of the carriers. 

Mr. McCunsnocu. You have no authority to ask questions about 
matters of accounting and so forth ? 

Mr. Newman. Some of the carriers did volunteer. They had no 
objection to talking with us. 

Mr. McCutxocn. Along this line, since this does raise some very 
serious questions, of course I understand from Mr. Keating’s question, 
that the companies who are particularly involved will be given full 
opportunity to explain their practices and to submit statements or 
testimony in this whole field. 

The Cuatrman. That is correct. 

Mr. Campsete. Mr. Chairman, I would like to call attention to our 
report again. I think on page 88 and page 89 of our report this 
whole matter is discussed in some detail, with our recommendations. 
[ think it fills in the gaps which Mr. Newman was unable to recall a 
few minutes ago. 

We can put that in the record separately here—— 

The Cuarrman. The whole report is in the record. We may, how- 
ever, for clarity, when you recheck your testimony, put that in at 
this point. 

Mr. Campsett. The heading is, “Failure To Give Proper Recogni- 
tion to Significance of Audit Findings.” There you have on two 
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pages the situation we saw, and our recommendations to the Board 
to improve the situation. 


Failure to give proper recognition to significance of audit findings 

In our review of the audit activity, we found that the Audits Division has 
frequently taken exception to certain accounting and reporting practices of air 
carriers. (See p. 76.) Although these practices were reported to the Office of 
Carrier Accounts and Statistics, there is no indication that they were brought 
to the attention of the Board. 

We were not apprised of any Board action instituting remedial or preventive 
measures to correct reported practices which were not in conformity with the 
Board’s accounting and reporting requirements. The acceptance of these prac- 
tices, without corrective action by the Board, obviously tends to weaken its 
position as a regulatory body. Under these conditions the economic regulations 
are circumvented and auditing for compliance is ineffective. 

A principal use of audit findings is to correct nonconforming practices of a 
recurring nature and to assure that accounting and reporting methods will be 
in accordance with Board policy. If certain unwarranted practices are not 
corrected, they may become known industrywide and could eventually affect 
the validity of the whole reporting system of the Board. These practices become 
difficult to control because audits of carriers are not current, and unaudited 
periods of one or more years often exist between some examinations. (See p. 
91.) 

The failure to institute any form of remedial action at the Board level impairs 
the initiative and incentive of subordinates charged with the responsibility of 
disclosing noncompliance with regulations. Time and effort are wasted if im- 
portant points of differences between the Board's staff and the carriers are unre- 
solved and are permitted to remain so. Moreover, we believe that the failure 
to enforce corrective action by offending carriers is inequitable to those carriers 
who do conform to the Board’s regulations. 

The Board established the Office of Carrier Accounts and Statistics on Novem- 
ber 23, 1953; OCAS formerly had been a subordinate unit of the Bureau of Air 
Operations. The Audits Division is at present a unit of the OCAS and its 
findings must be reported to the Board through the Chief of OCAS, who in turn, 
reports through the Executive Director. 

The Office of Carrier Accounts and Statistics, among other things, is respon- 
sible for originating and interpreting the Uniform System of Accounts for Air 
Carriers, while one of the primary responsibilities of its Audits Division is to 
determine whether the air carriers are complying with the uniform system. 
The removal of the audit responsibility from OCAS would appear to be desirable 
as it would give independence to each. 

Inasmuch as the audit of air carriers is a service function of the Board and 
assists all other organizational units, including OCAS, it is our opinion that the 
audit activity would be better carried out by establishing an Office of Carrier 
Audits responsible to the Board through the Executive Director. In addition, 
an independent Office of Carrier Audits would be completely free to report and 
make recommendations on the accounting and reporting requirements of the 
Board, and should be more objective in passing on conformance, We believe 
also that the independence attained and the closer communication with the 
Board would afford distinct advantages not now held by the Audits Division, 
and would eliminate the stalemating of significant audit findings at the OCAS 
level. 

The Chief. of the proposed Office of Carrier Audits should be completely free 
to determine the scope of the audit activities, He should be given latitude to 
initiate actions and make decisions necessary to carry out his audit responsi- 
hilities, and appraise the accomplishments of the field audit units and report 
any deficiencies to the Board. Furthermore, the new Office would be in a position 
to evaluate and recommend necessary changes in the uniform system of accounts. 

Regarding the organization of the field audit activity, our study indicates that 
the volume of audit work warrants permanent staffs at Miami and either Chi- 
cago or Kansas City, in addition to those located at New York and San Fran- 
cisco. The establishment of new permanent audit sections at these locations 
would -have the effect of decentralizing the audit workload and reducing travel 
and per diem costs to a minimum. Reduction in travel should prove to be an 
aid. in recruiting qualified auditors locally. It is pertinent that the Board has 
recently established an office in Miami. 
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Recommendations to the Board.—We recommend that the Audits Division re- 
port to the Board through the Board’s Executive Director and be redesignated 
as the Office of Carrier Audits. We recommend also that one additional Field 
Audit Section be established. 

The Board has informed us that it believes that the carrier audit activities are 
properly located in OCAS, but will further evaluate the advantages of our rec- 
ommended change after allowing time for its revised audit program to operate 
within the existing organizational setup. The Board concurs in the idea of 
establishing an additional field audit section and will do so when additional 
personnel are available. 

The Caarrman. You mentioned Eastern Airlines as one airline that 
has engaged in practices of which you complain. Can you give us at 
this point any other airlines that have followed these same practices 
in that regard ? 

Mr. Campse.u. I cannot offhand, sir. 

In our statement, we very carefully avoided bringing out the car- 
rier’s name or description, because we merely presented it as an exam- 
ple of what could take place. 

The Cuamman., In other words, you didn’t care to single out a 
particular airline as an example? 

Biel Yes, sir. And of course this is taken from the Board 
records. 

The Cuarrman. I don’t want it to be implied that Eastern is more 
of an offender than any other airline. 

Mr. Eckert. I think we want to be clear in that regard, too, Mr. 
Chairman, that we do not pick out this particular airline. These are 
examples of capitalization policy which we think—and the Board 
obviously feels—should be looked into, as we have pointed out in our 
statement. They would affect the industry as a whole. 

Mr. Quietey. Mr. Chairman, just to get this clear in my own mind: 
Does your investigation show that field audits made by representatives 
of the Board disclosed accounting practices on the part of some of the 
airlines that were not in accordance with the Board’s own regulations; 
were sent to Washington and that these audits, over a period of time, 
were never brought formally to the attention of the Board ? 

Mr. Eckert. That is correct. 

Mr. Quietey. You have no findings or have reached no conclusions 
as to why that happened ? 

Mr. Ecxerrt. No, sir. 

Mr. Quictey. Whether the Board indicated that it was not neces- 
sary to bother with that sort of thing, or whether somebody on the 
lower level decided that they weren’t going to show it to the Board 
is a question that you leave completely open ¢ 

Mr. Ecxerr. Yes, sir. We cannot answer that question. 

Mr. Quieter. You do say that reports were sent in from the field 
that showed noncompliance with the Board’s regulation, and then you 
show that the Board, as such, never considered the problem of non- 
ser go or took any action on it? 

Mr. Eckert. That is correct. 


Mr. Quietey. As a result of your study in November of last year, 
the Board is now proceeding in the case of Eastern Airlines at least 
to look into the question, to make that particular airline comply with 
the Board’s accounting procedures. Is that right? 

Mr. Ecxert. Yes, I would like to think and state that that probably 
is a step into the overall field. I don’t think we should imply, either, 
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that they picked out a particular airline, although they are looking 
into this particular situation and others. 

Mr. Quietry. You did include this in your report. 

Mr. Ecxerr. As an example. 

Mr. Quietey. And now for the first time the Board is going into 
the question. 

Mr. Ecxerr. That is correct. 

Mr. Campseti. Mr. Chairman, I don’t like to take any credit nor 
are we sure that the Board has followed solely our recommendation in 
pursuing this matter which I referred to on page 18. It may have 
been contemplated by them before. 

Mr. Quiatey. In any event, you did indicate in your report that the 
Board finally initiated some steps to look into this? 

Mr. CAMPBELL. Yes, sir. 

Mr. Quie.ry. That is all, Mr. Chairman. 

The Caarrman. Mr. Campbell, I take it that one of your complaints 
is that Eastern Airlines, to give an example, is charging capital items 
to operating expenses for the purpose of, shall we say, rigging its 
accounts for ratemaking purpose ¢ 

Mr. CampseEt.. I don’t think that that would follow. I don’t think 
there is any matter of manipulation here, or a deliberate attempt 
oo 

The Cuatrman. What would be the reason for charging capital 
items to operating expenses ¢ 

Mr. Campsett. Mr. Chairman, this could be a matter where the 
Board of that company may have set up this practice to be followed 
and given directions to the management to do it. 

The Cuarrman. You do state on page 16, Mr. Campbell, in the next 
to the last paragraph, “Charging of capital items to expense neces- 
sarily inflates the carrier’s operating expenses which are considered 
by the Board in its ratemaking function.” 

Mr. Campse.tu. That is correct, but whether it was done for that 
purpose or not we don’t know. 

r. Keatine. You were asking him to characterize what is going 
on in the minds of the Eastern officials. 

The Cuatrman. What other effect can it possibly have? 

Mr. Campsetu. It might be a tax problem. 

The Cuarrman. Then they are rigging for purposes of getting a 
better break on taxes and paying less taxes? 

Mr. Campseny. I don’t think that anyone who does what he thinks 
is _ in keeping records, keeping accounts, necessarily is—— 

The Cuamrman. Maybe I shouldn’t use the bad or evil word “rig- 
ging.” It makes one a little bit suspicious in any event. 

Mr. Campsext. It is hard to say just why those policies are set up. 

The Cuatrman. What purpose can you assign, speaking generally, 
for that kind of a practice? 

Mr. Newman. Mr. Chairman, if I may inject here, more or less de- 
ferring for the moment in accordance with your request, Eastern 
Airlines’ records are audited by a very reputable firm of public ac- 
countants, It has been the practice, the long practice of Eastern Air- 
lines, to follow this policy, a very, very, conservative policy. You 
could probably find that maybe in other types of industry that are 
not regulated. 
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In this case the industry is regulated by the CAB. For example, 
Eastern Airlines has a very conservative depreciation policy. It uses 
4 years instead of the usual Board’s practice of taking 7. However, 
in determining the mail rate the Board's rate staff adjusted that 4-year 
period to a 7-year period. 

From the standpoint of the accounting profession we have a very 
reputable firm that has accepted it. I have no doubt—although I 
don’t know a thing about it—that it has been accepted by Internal 
Revenue. The point at issue really is that the Board, as a regulatory 
body, has not been specific enough, let’s say, in some areas, in setting a 
policy like the ICC does. We feel that it just isn’t fair for one carrier 
to go along following the policy, and this carrier to remain—and there 
are a few others which we could give you the names of, as you re- 
— at a later date. But it boils down to the point that the 
Board—and justifiably so, and we so recommend—has never had the 
power to get in and have the civil penalties. If they had civil pen- 
alties I believe, my personal feeling is, that the airline would more or 
less comply. 

The Cuarrman. In any event, by this practice one carrier is fa- 
vored as against another one ? 

Mr. Newman. That is as Mr. Campbell stated. 

Mr. McCuttocu. Mr. Chairman, that would only be the case if 
taxes were reduced during the period of the life of the capital equip- 
ment, or the equipment that was so depreciated, wouldn’t it? If 
your tax rate remains constant throughout the life of a plane, if there 
is a rapid depreciation, ultimately the company which takes the 
rapid depreciation will pay over a decade the same taxes as if it were 
depreciated over a period of a decade. 

Mr. Newman. In a hypothetical case, yes. If the tax rate stays the 
same for 5 or 7 years. This $1,600,000 that we are talking about is 
only a test made by the auditors. If you want to determine all the 
items it means that you would have to take a whole year’s transactions 
after the transactions were over, and go back and do them all over 
again. It is just impossible to make an audit of all the transactions to 
see if they are proper or not. 

Mr. Harkins. There is a regulation of the Board that prohibits the 
practice. 

Mr. Newman. What practice? 

Mr. Harkins. Of charging capital items to expense. 

Mr. Eckert. The type of items that we have stated here, yes. 

Mr. Harxrns. There is an existing regulation. When was that 
regulation promulgated ? 

Mr. Newman. It is what the Board calls their economic regulation. 

Mr. Harkins. When was it promulgated / 

Mr. Newman. The exact date? 

Mr. Harkins. It has been in effect for a long time. 

Mr. Newman. Yes, it has been there a long time. 

Mr. Harkins. Then carriers and any engaging in this practice have 
been violating the regulations of the Board for a considerable period 
of time, have they not ? 

Th Cuatrman. Mr. Roth, you are back there. Would you mind 
stepping forward to answer the question. Have airlines been vio- 
lating the regulation promulgated by the Board in this regard? 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1371 


Mr. Roru. I am not responsible for this area of the Board’s regu- 
latory activities. But from general knowledge I think that the regu- 
lation under discussion is the uniform system of accounts for certifi- 
cated air carriers. The Manual of Accounts I believe was adopted by 
the Board as of January 1, 1947. It is my understanding that the Man- 
ual of Accounts does require that items of a capital nature not be 
charged to operating expense. 

The CHarrMAn. So that if any line like Eastern Airlines does that, 
they are violating the regulation ¢ 

Mr. Rorn. That is my understanding. That is without regard to 
whether any one individual transaction is properly treated as a capital 
item or an operating expense. There is a great deal of judgment in- 
volved. But asa general proposition, if the item by its nature is clearly 
a capital item, it is not supposed to be charged directly to operating 
expense. 

The Cuairman. Thank you, Mr. Roth. 

Mr. Keuuer. If I may refer to page 77 of our audit report, the 
Board, in commenting on our recommendation for a clearer policy for 
capitalization has stated to us that they concurred in our recommenda- 
tion and that a definite capitalization policy will be prescribed by the 
Board to become effective January 1, 1956, as a part of the revision of 
the uniform system of accounts now in process. 

The Board states that they will attempt to sharpen up their defini- 
tions of what should be considered expense and what should be con- 
sidered as capital expenditures. 

The CuHamman. We will hold you for just a few more minutes, 
Mr. Campbell, and then we will conclude. 

On the subject of subsidiaries and affiliates which you covered on 
page 25 and following: As I understand it, the point you are makin 
on the question of subsidiaries and affiliates, is that you feel that i 
a carrier, Pan American, for example, has an investment in another 
company, then Pan American’s entire income from that investment 
should be subtracted from its subsidy payment? Is that. correct ? 

Mr, CamppeLt. That is the Supreme Court case which we have 
mentioned. 

The CuairmMan. And you feel that that is sound ? 

Mr. Camppe.i. We feel it is; yes. 

The Cuarmman. And you feel that that practice should prevail? In 
other words, that the entire income from that investment should be 
subtracted from the subsidy ¢ 

Mr. Newman. It should be included in the formula. In other 
words, in calculation of the subsidy the total income should be in- 
cluded and not just in excess of 7 percent. 

The Cuarrman. And should be used as a sort of offset ? 

Mr. Newman. Yes. 

Mr. Camppeww. In fixing the rate. 

Mr. Newman. In fixing the rate for subsidy and mail. 

The Cuarrman. The CAB takes the position that only that income 
from the investment in excess of 7 percent should be used as an offset 
for subsidy purposes. Is that correct ? 

Mr. Newman. Yes, sir. 

The CuatrMan. That is where the Board differs with you? 
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Mr. Newman. Yes, sir. 

The Cuatrman. And with the Supreme Court decision. 

To take a specific example, if Pan American had an investment in 
hotel companies, say in South America, and received 6 percent return 
on its investment, then under your theory the entire return should 
be used as an offset for subsidy purposes, on the Board’s theory no 
part of this return should be used as an offset since it is less than 7 
percent. Is that correct ? 

Mr. Newman. That is correct. 

The Cuarrman. In your survey of Pan American records concern- 
ing services performed by Pan American for its foreign affiliates and 
its oe subsidiaries, have you found that any of these services 
were performed at less than cost ? 

Mr. Newman. We couldn’t audit the books at the site. As a matter 
of fact, the Board’s auditors couldn’t audit the records, either. 

The CuHarrMan. I am referring to services performed by Pan 
American for these subsidiaries. 

Mr. Newman. We have found in some cases there were some man- 
agement services. However, in the routine daily operations for mate- 
rials that they purchased, or planes that they would loan, or daily 
transactions, we have found that they have recovered their cost plus 
a small handling charge. As a matter of fact, gentlemen, down at 
Brownsville, Tex., Pan American has a base there where they overhaul 
motors. At that base Pan American may overhaul motors for other 
carriers, maybe for another airline not controlled by them or owned by 
them. But the same policy applies both to charges going to the sub- 
sidiaries for the overhaul of motors as to any outsider. 

Mr. Materz. The question is this, Mr. Newman: You made a survey 
at the Board. You had auditors at the Board. The question is; in 
in your survey concerning services performed by Pan American for its 
foreign affiliates and subsidiaries, did you find that any of these 
services were performed by Pan American at less than cost. 

Mr. Newman. Generally speaking, no. 

Mr. Materz. What about management services? Were they in 
any instance performed by Pan American at less than its cost? 

Mr. Newman. That was by the parent company; the management 
services were performed by the international hotels, which was the 
parent company for hotels all around the world. 

Mr. Macerz. I am talking about Pan American services, services 
performed by Pan American for foreign subsidiaries and affiliates. 

Mr. Newman. I would like Mr. DeLuca to answer that question. 
He performed the audit there. 

Mr. DeLvca. I think it is rather difficult to say. 

The CHarrMAn. Will you give your name? 

Mr. DeLuca. I am Jerome DeLuca, supervisory auditor for the 
General Accounting Office. 

Mr. Maerz. Did you have the question in mind ? 

Mr. DeLuca. Mr. Newman wanted me to attempt to answer the 
question which you had asked with respect to the subsidiaries. I 
understand your question to be whether we had found any evidence 
of Pan American’s not charging enone for certain services to the 
subsidiaries. Was that your question? 

Mr. Maerz. For foreign subsidiaries and affiliates. That is right. 

Mr. DeLuca. Not having made an audit ourselves of Pan Ameri- 
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can, I think it is rather difficult to answer your question in a yes or 
no answer. 

Mr. Keatinc. You mean you wouldn’t know what they should 
charge for services? 

Mr. DeLvea. That is right. 

The Cuatrman. That is an answer. 

Mr. Materz. Did you find in your study any instances where Pan 
American paid to its foreign affiliates or subsidiaries more than a 
reasonable value of the services performed by these subsidiaries or 
affiliates. for Pan American ? 

Mr. Newman. Of course we didn’t make the audit. The audits are 
in process right now by the CAB auditors. We are awaiting their 
findings. 

Mr. Maerz. If this actually were the case—this is only hypo- 
thetical—it would be true, aad it not, that the United States Gov- 
ernment would have to make up by way of subsidy whatever over- 
payments were made by Pan American or any other subsidized carrier 
which had foreign subsidiaries or affiliates? — 

Mr. Newman. In other words, you are stating that if the billings, 
coming upstream to Pan American from the subsidiaries included 
excess profits by the subsidiary, then those charges would go into the 
airline operations and the charge would be in excess, say, of a normal 
charge and therefore they would be getting more money. 

Mr. Maerz. And any other subsidized international United States 
air carrier would be getting more money by way of subsidy. 

Mr. Newman. That is right. 

Mr. Materz. If Pan American, or by the same token, any other 
subsidized international carrier, performed services for foreign sub- 
sidiaries and affiliates at less than cost, is it not true that any such 
losses caused to the international carrier would have to be made up 
by the United States by increases in payments of subsidies? 

Mr. Newman. That is correct. Of course, I want to state that their 
policy is to get cost plus a handling charge. That is the policy. 

Mr. Matetz. Your answers indicate, do they not, the key import- 
ance of a complete audit of the operations, domestically and inter- 
nationally, of American international flag carriers? Is that correct? 

Mr. Newman. That is right. 

Mr. Materz. I think you indicate that the Civil Aeronautics Board 
does not have the power to audit the books of the subsidized carriers’ 
foreign subsidiaries and affiliates. Is that right? 

Mr. Newman. That is right. Also, Pan American doesn’t have the 
— In our survey we found that in some cases the internal auditors 
of Pan American were permitted to audit the books and records of 
some of the affiliates and associate companies. In other cases, they 
were not permitted. 

Mr. Maerz. Couldn’t the Civil Aeronautics Board demand the 
i to audit these foreign subsidiaries and affiliates as a condition of 
subsidy ¢ 

Mr. a, I don’t know, gentlemen. It is a strictly legal ques- 
tion as to whether even Pan American, because it owns stock, can go 
_ down there and audit and the books of a subsidiary. 

The Cuarrman. In other words, as I take it, the audit is limited to 
billings made by Pan American to affiliates and assoicates, and those 
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billings are naturally subject to complete verification. But the con- 
verse, namely the billin from these foreign affiliates, are not subject 
to any verification at all because you never are able to see them. Is 
that correct? 

Mr. Newman. That is correct. Pan American dealing with an 
affiliate is just like Pan American dealing with General Motors. All 
it gets is an invoice, 

Mr. Eckert. To eléar that up, Mr. Chairman, you do see the: imvoice 
coming upstream. You would get the bill from the affiliate, but» you 
wouldn’t know just what it covered or whether it actually covered 
what is purported to show, without an audit of the affiliate’s books. 

The CuatrmMan. Couldn’t the CAB say, as a condition precedent to 
granting any subsidy, we want to be able to go behind those invoices 
and those billings from the foreign affilates? Couldn’t they say that! 

Mr. Newman. Congress would have to give them the right to. I 
don’t know whether they could enforce it or not. 

Mr. Eckert. I am not too sure they could under present legislation. 
They might. Then the question would be one of enforcement, whether 
the practice and policies with respect to air development would re- 
quire or demand that attitude be taken, or else possibly lose the affili- 
ate or the connecting line out of the country. 

The Cuarman. Of course, without implying any charges of ir- 
regularity, I can see a great reservoir upon which Pan American can 
draw—lI will use the word “rigging” its accounts, by having the affili- 
ate charge more than it should have charged. It could be done by 
connivance in order to get a greater subsidy. I don’t make that 
charge, but that is ible, is it not? 

Mr. Eoxerr. I think it would be fair to state from our report that 
we have indicated these various types of transactions that might occur 
if there is no review or audit, things that would be possible, not that 
are going on or taking place. We make no such charge, either. 

The CHatrmMan. We run up against a blank wall. We are just 
stopped. 

Mr. Eckert. That is correct. 

The Cuarrman. You have to rely on the billing or the invoice that 
is just handed to you. I think some legislation may be necessary. 

Mr. Eckert. It would be a serious problem. As you probably 
know, we face that problem in contracting overseas. The question has 
arisen many times as to whether when the Government contracts over- 
seas it has any right or privilege to see the accounts of the contractors. 
I think Congress now has enacted a provision of law which does not 
require those books and records to be made available. Switzerland, 
for example, has a general law which does not allow the review of the 
accounts by another Government. 

Mr. Harkins. Does not the right to audit depend upon the control 
of the subsidiary or affiliate? You mentioned some instances where 
Pan American itself was refused the right to audit some of its affili- 
ates’ books. 

Mr. Newman. And associates’. 

Mr. Harkrns. Affiliates and associates. 

Mr. Newman. I believe they have voluntarily been permitted to 
audit some with less than 50 pereent ownership. 

Mr. Harxrns. The question that I am asking is this: Is the basis 
for the refusal of Pan American the fact that it has less than 50 per- 
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cent control of the stock? Is that the basis for refusing Pan American 
the right to audit the books of its affiliates? 

Mr. Newman. No. I would say it is just voluntary. 

Mr. Harxrns. I understand the ones where they are permitted. I 
am talking about the ones where they have not been permitted to audit 
the books of their affiliates. Is it stock control ? 

Mr. Campseu. I think so. No stockholder has the right to go in, 
certainly not a minority stockholder, to audit the books of a corpo- 
ration. 

Mr. Hargrns. On page 19 of your statement, Mr. Campbell, you 
are talking about stock control. Then you say, “It is of course recog- 
nized that control may be exercised in other ways than through a ma- 
jority of stock ownership.” 

In your investigation did you run across any instances of Pan Amer- 
ican controlling affiliates or associated companies where it had less 
than 50 percent of the stock? 

Mr. DeLuca. We didn’t find that directly. I happen to refer to a 
case in a Civil Aeronautics Board decision only yesterday with respect 
to Avensa Airlines in which it was shown that Pan American owned 
40 percent of the stock and that they had 2 members, 2 of their em- 
ployees, on the board of directors. The full. board was five. It was 
shown also that the provisions of the charter of Avensa required the 
vote of 4 of the 5 members in order to qualify a resolution. So that 
Pan American, by either not voting, or their directors being instructed 
not to vote, or voting against the measure, could kill the resolution so 
that it couldn’t be brought to vote. I think that is an example of 
where even though they have minority interests, they can have con- 
trol. 

Mr. Harkins. In the light of that example, couldn’t you have many 
instances where the parent would control the actual operation of its 
affiliate or associated company and influence the subsidiary or affiliate 
against permitting an examination of the latter’s books? You would 
have a vast area here where there was actual control but. no right to 
audit the books. 

Mr. Campset.. In other words, where they control the business ? 

Mr. Harkins. That is right. And the practice we brought out in 
the hypothetical question, by increasing their subsidy by overcharges 
or underbilling. Now, another question: In those instances where 
Pan American has been permitted the right to audit the books of its 
affiliate or associated company, does that permission extend to the 
Civil Aeronautics Board, also? 

Mr. Newman. That isa foreign subsidiary. The Board has taken the 
position—I know their General Counsel has—that they don’t have 
the right to go into a foreign 

Mr. Harkins. So that even though Pan American has been given 
the right to audit the books of its affiliate or foreign subsidiary, the 
Civil Aeronautics Board has taken the position that it will not audit 
those books? 

Mr. Newman. They feel that they haven’t the right to audit the 
foreign subsidiaries. | 

Mr. Maerz. Let me, Mr. Chairman, ask Mr. Newman this ques- 
tion: As I understand it, you and Mr. Campbell have testified that 
in a number of situations foreign subsidiaries and affiliates have af- 
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forded to Pan American the right to audit the books of those sub- 
sidiaries and affiliates ? 

Mr. Newman. Some of them. 

Mr. Mauerz. They have done it voluntarily. The question is 
whether Pan American then has told the CAB that the CAB in turn 
could audit the books of those foreign subsidiaries and affiliates. 

Mr. Newman. I don’t know that. 

Mr. McCunsocn. Mr. Chairman, in view of the fact that there was 
extended questioning and answers with respect to carrier account- 
ing and reporting practices, the matter of capital items and expense 
items, and in view of the fact that our colleague from Pennsylvania 
has clearly pointed out that a regulation of the Board is applicable, I 
will withdraw my request that tax returns be required to be supplied. 

The Cuatrman. We shall follow that.suggestion. 

If there are no further questions I want to state that I speak for the 
committee when I say that we are very grateful for your statements 
and the colloquy in which your staff participated. It has been very, 
very helpful tous. Weare greatly in your debt. 


AUDIT REPORT TO THE CONGRESS OF THE UNITED STATES 
CIVIL AERONAUTICS BOARD 
October 1955 


By the Comptroller General of the United States 


B-125012 
COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 19, 1956. 
Hon. Sam RAYBURN, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: Herewith is a copy of a report on the audit of the Civil 
Aeronautics Board made by our Division of Audits pursuant to provisions of the 
Budget and Accounting Act, 1921 (31 U. S. C. 53), and the Accounting and Audit- 
ing Act of 1950 (31 U. 8S. C. 67). 

This is our first comprehensive report on this agency which is a quasi-legisla- 
titve judicial regulatory body. While this audit has been directed generally to 
a review of some of the Board’s activities for the purpose of determining whether 
its policies conform to the intent of the Congress, and are designed to carry out 
the authorized activities in an efficient and reasonable manner, it was extended 
to include a special study embracing a few of its ratemaking policies. Such a 
study, for the most part, has been undertaken to ascertain the Board’s method 
of administering section 406 of the Civil Aeronautics Act of 1938, as amended 
(49 U. S. C. 401), which results in the payment of vast sums of money to air 
carriers in the form of service mail pay and the “need” element of the rate com- 
monly referred to as subsidy. This particular phase of the Board’s operations 
has been the subject of intense interest on the part of Congress during the past 
few years, particularly since Reorganization Plan No. 10 of 1958 transferred to 
the Board the function of paying the “need” portion of the mail rate referred to 
in section 406 (b). 

Our review into this area of the Board's activities has been undertaken for the 
purpose of eliciting background information leading to a better understanding 
of the manifold problems and considerations encountered by the Board in the 
course of its ratemaking functions, and also to enable a more intelligible basis 
for recommending to the Congress certain legislative changes in the basic law 
which, in our opinion, would improve its administration both in the interest of 
the carriers and the taxpayers. At the request of the Committee on Interstate 
and Foreign Commerce, United States Senate, we submitted on April 27, 1955, 
many recommendations which we believe would result in a definite improvement, 
particularly in the administration of section 406 of the act. 
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The General Accounting Office is not unmindful of the fact that the function 
of rate determinations falls squarely within the broad discretionary powers 
vested in. the Civil Aeronautics Board by the Congress, whose findings are to 
be regarded as final in the absence of a reversal following appropriate judicial 
review pursuant to the procedures established by section 1006 of the act. In 
view thereof, our comments on rates should not be construed as an attempt to 
superimpose the opinions of the General Accounting Office upon those of the 
Board. 

A copy of this report is being sent today to the President of the Senate. 

Sincerely yours, 
JosePH CAMPBELL, 
Comptroller General of the United States. 


REPORT ON AUDIT OF CIVIL AERONAUTICS BOARD 


The Division of Audits, General Accounting Office, has made an audit of cer- 
tain activities of the Civil Aeronautics Board, am independent regulatory agency, 
pursuant to the provisions of the Budget and Aecounting Act, 1921 (31 U. 8. C. 
53), and the Accounting and Auditing Act of 1950 (31 U. S. C. 67). 

This report covers the results of our review of the basic authority, policies, 
and practices of the Board and their effect upon Federal funds expended as mail 
pay, including so-called subsidy, to mail certificated air carriers. In addition, 
we made intensive studies of the Board’s air carrier audit activity, the air 
carriers’ accounting and reporting practices, and the Board’s budget estimates 
for 1955 and 1956. To acquaint ourselves with the policies and practices of 
the Board in its ratemaking function, we reviewed certain mail-rate cases, the 
more important of which were the Transatlantic Final Mail Rate case and the 
Big Four case. Our review did not include a complete study of the principles 
and methods used in establishing mail and cargo rates, routes, mergers, and 
safety regulations; nor have we studied the procedures involved in issuing per- 
mits, the investigative and compliance functions, and legal and other adminis- 
trative procedures. However, the results of more detailed studies will be re- 
ported on in the future. 

During the past year we have had considerable correspondence with Members 
of the Congress, and conferences between our staff and the staff of the Senate 
Committee on Interstate and Foreign Commerce were held to discuss our audit 
findings and recommendations for proposed legislation to amend the Civil Aero- 
nauties Act of 1938, as amended (52 Stat. 9723; 49 U. S.C. 401). Senate bills 308 
(January 11, 1955) and 1119 (February 18, 1955) introduced in the first session 
of the 84th Congress contain the basic principles set forth in many of our rec- 
ommendations. A report dated April 27, 1955, to the chairman of the Committee 
on Interstate and Foreign Commerce, United States Senate, contained com- 
ments on these and other bills. Testimony regarding the cited and related 
bills was also given before the Subcommittee on Aviation on April 28, 1955. 


SUMMARY OF FINDINGS AND RECOMMENDATIONS 


The more significant matters developed in our audit are discussed in this 
report. Recommendations on these matters are made for consideration by the 
Congress and the Board. Many of the recommendations to the Board were 
made informally during the audit and have since been adopted. 

To the Congress : 

1. Provide for additional, specific legislative policies, particularly regarding 
a duration of the subsidy to be afforded the air transport industry. (See 
p. 44.) 

2. Provide for (1) a complete separation of subsidy from service mail pay 
and (2) a change in eligibility for subsidy so as not to require that a carrier 
hold a mail certificate to become eligible for subsidy. (See p. 17.) 

3. In conjunction with item 2 above, establish a contract method for the 
determination of subsidy amounts and provide for recapture of profits in excess 
of actual subsidy requirements. (See pp. 39 to 43.) 

4. Direct the Department of Defense to transfer, wherever possible, military 
mel eargo, and passengers to United States certificated air carriers. (See 
p. 29.) 

5. Grant the Board specific statutory authority to establish depreciation rates 
for carriers under its regulatory jurisdiction, in keeping with similar powers 
presently vested in other regulatory bodies. (Seep. 78.) 


























1378 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


6. Authorize the Board to impose civil penalties for violations of the economic 
provisions of the act. (See p. 84.) 

7. Confer upon the Board the unquestioned right to audit the books and 
records of the domestic affiliates and associates of air carriers. (See p. 89.) 

8. Impose a limitation on salaries of airline executives for allowance in deter- 
mining subsidy for an air carrier. (See p. 37.) 

9. Require Government employees traveling by air on official business over- 
seas to go on United States airlines. (Seep. 39.) 

To the Board: 

1. Institute a full-scale and continuing program determining the need for 
existing routes and those required for the future. (See p. 20.) 

2. Administratively establish one rate for subsidy to meet the need of an air 
carrier as a whole until such time as subsidy requirements are handled under 
a contract arrangement. (See p. 30.) 

3. Establish service mail rates which take into account the comparability of 
airmail to airfreight. (See p. 66.) 

4. Institute a full-scale investigation of the current level of passenger fares 
and accumulate the information necessary for formulating additional sound 
industrywide passenger far policies. (See p. 70.) 

5. Amend the economic regulations to establish sound policies on capitalization 
(p. 76) and depreciation (p. 78) of items of property used and useful in air 
transportation. 

6. Require annual audits of certificated air carriers by independent public ac- 
countants and the filing of certain information related thereto. (See p. 80.) 

7. Adopt a more demonstrative position regarding accounting and reporting 
regulations, using all the implied powers currently available. (See p. 82.) 

8. Institute prompt action necessary to strengthen the Board’s air carrier 
audit activity. (See p. 86.) 

Another significant matter of considerable interest to the Congress is the 
effect that certain Supreme Court decisions had on the Board’s interpretation 
of section 406 of the act. A brief summation of this subject follows. A de- 
tailed discussion begins at page 47. 


Estimated recovery of subsidy under the Supreme Court decision of February 
1, 195 

On February 1, 1954, the Supreme Court handed down two decisions * which 
firmly established the principle that in determining a carrier’s need under section 
406 of the act, the Board should consider (1) the carrier’s operations as a whole 
rather than by department or division and (2) all revenues of the carrier from 
whatever source derived. In mail rate cases prior to these decisions, the Board 
had excluded revenues from what it deemed non-air-carrier activities (crop 
dusting, profit on sale of investments, etc.) in computing the subsidy require- 
ments; it had also established mail pay for one division of a carrier without 
taking into account earnings in excess of a fair rate of return of other divisions. 

The Board considers that, as a matter of law, the principles of the decisions 
do not apply retroactively in cases where final rates were in effect at that time 
for a carrier’s entire operation or for a division of a carrier, and that these 
rates can be changed with respect to past mail-rate periods only in accordance 
with the mandate of a court upon timely filed petitions for review. In Decision 
B-103841, dated November 22, 1955, the Comptroller General concurred in this 
view. 

The Board considers that the principles of the decisions apply in all rate cases 
open at or after February 1, 1954. In the application of those principles to rate 
cases open at that date, the excess or deficiency in earnings arising from final 
rates which were set prospectively for one division will be applied as an adjust- 
ment of subsidy requirements of another division; the Board considers that it 
need not again review final divisional rates set after the facts were known. The 
Board’s expressed policies are that revenues received from noncertificated activ- 
ities will be included for subsidy purposes only to the extent that such revenues 
in relation to cost of the investment in such activities exceed the rate of return 
established for the carrier. Because of open rate cases the excess or deficiency 
in earnings in several instances will affect subsidy payments extending back to 
1946. 

The Postmaster General in a letter to a member of the Senate Appropriations 
Committee in June 1954 asserted that an amount in excess of $50 million was 





1347 United States 67 ; 347 United States 74. 
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available for offset purposes. The amount as computed by the Post Office Depart- 
ment was the total of earnings in excess of the fair rate of return normally 
allowed by the Board in prospective final mail rates (8 percent for domestic 
operations and 10 percent for international operations). 

However, more recently a representative of the Department admitted that the 
$50 million is not a realistic estimate of the amount that will be used to reduce 
subsidy payments. On February 22, 1955, at a hearing before the subcommittee 
of the House Committee on Appropriations, a representative of the Department 
stated ““* * * even if this figure [$50 million] were adjudged correct by the 
Board, it would not represent the amount of reimbursement to the Post Office 
Department for the past period resulting from the application of the Supreme 
Court decisions.” The reason for this is that in no instance may the Department 
recover more than it paid a carrier in subsidy. The Department’s representative 
stated also that “since the Board’s final decision in these cases may deny in whole 
or in part the claims of the Department or the air carrier, it is impossible to 
estimate the total reimbursement applicable to the period prior to October 1, 
1953.” 

The Board’s staff estimated in October 1955 that the excess earnings of sub- 
sidized carriers available for offset purposes would be about $27 million. This 
does not mean that the entire $27 million will be recovered from the carriers. 
After the Board establishes the gross amounts of subsidy for the carriers in- 
volved, it will then determine the amount of excess earnings for each carrier 
and apply the excess to reduce the subsidy to be paid. Thus, if the $27 million 
estimate is realistic, it would represent the maximum recovery possible. 

It must be pointed out, however, that these estimates have no effect until the 
Board has completed hearings and made an adjudication in each case. 

All recoveries under the Supreme Court decisions of February 1, 1954, will 
reduce the total subsidy cost to the Government. Recoveries for periods prior to 
October 1, 1953, representing the major portion of the amounts involved, will be 
for the account of the Post Office Department and will have no effect on either 
current or future subsidy estimates or appropriations of the Board. 

Recoveries for the period beginning October 1, 1953, will be for the account of 
the Board and will be considered in its future budgetary requirements. 


ORIGIN AND PURPOSE 


The Civil Aeronautics Board is an independent regulatory agency established 
June 30, 1940, pursuant to Presidential Reorganization Plans Nos. III and IV 
of 1940 (54 Stat. 1233, 1235). It succeeded to certain functions and powers 
of the Civil Aeronautics Authority, which was created by the Civil Aeronautics 
Act of 1988 (52 Stat. 973; 49 U .S. 0. 401). Its functions deal primarily with 
air carriers economics and are of a rulemaking or adjudicative character. The 
act was passed to promote the development and safety of civil aviation, and to 
provide for its regulation. It also was designed to establish a national transpor- 
tation system that would be both adequate and economically sound, and at the 
same time to prevent unnecessary competition and duplicate facilities. 

The Board has been given statutory responsibility for such specific functions 
as granting and denying certificates of public convenience and necessity, formu- 
lating or approving air transportation rates and rate practices, fixing mail com- 
pensation, preventing unfair competitive methods between carriers, reviewing 
business. relationships among carriers, promulgating air safety rules and stand- 
ards, and investigating accidents involving civil aircraft. 

The only significant change in the Board’s duties and functions since it was 
established was that brought about by Reorganization Plan No. 10 of 1953 (67 
Stat. 644). This plan, effective October 1, 1953, transferred to the Board, from 
the Postmaster General, that portion of the airmail payment function which 
related to subsidy assistance referred to in the act as “need” of the carrier. 
It did not, however, change or modify the Board’s authority to fix a mail rate. 
In other words, Reorganization Plan No. 10 provided for a separation of the 
payment function but it did not disturb the power of the Board to establish 
a single overall mail rate comprising both service and subsidy pay. 

Service or compensatory pay, computed at a fixed amount for each mail ton- 
mile, is designed to compensate the carrier for the reasonable costs involved in 
transporting the mail, plus a fair return on the investment used and useful in the 
conduct of such service. Payments for mail service are made by the Post Office 
Department. Subsidy pay, together with all other revenues, is designed to en- 
able the carrier, “under honest, economical, and efficient management, to main- 
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tain and continue the development of air transportation to the extent and of the 
character and quality required for the commerce of the United States, the postal 
service, and the national defense.”* Subsidy payments are made by the Board. 
The amounts to be paid are computed by deducting from the overall “need” of the 
carrier, as previously fixed and determined by the Board, service mail payments 
made by the Post Office Department. 


ORGANIZATION AND MANAGEMENT 


The act vested the management of the Board in five members who are appointed 
by the President by and with the advice and consent of the Senate. The mem- 
bers are appointed for a term of 6 years and may be reappointed ; not more than 
3 may be from the same political party. The act provides that the members 
“shall be appointed with due regard to their fitness for the efficient dispatch of 
the powers and duties vested in and imposed upon the Board * * *.” Three 
members constitute a quorum. Each member is required to devote full time to 
the duties of his office, and may be removed by the President for neglect of duty or 
malfeasance in office. The salary of each member was initially fixed at $12,000 a 
year, but was increased to $15,000 on October 15, 1949, pursuant to authority 
granted by forty-nine United States Code, page 422a. 

The President is authorized by the act to designate annually one of the members 
as Chairman and another as Vice Chairman. The act did not provide, however, 
that all members possess any less than equal authority, and no provision was 
made for a chief executive officer. This situation was changed, however, by 
Reorganization Plan No. 13 of 1950, effective May 24, 1950 (5 U. S. ©. 1832-15), 
which provided that the Chairman of the Board should, from an administrative 
standpoint, also perform the duties of chief executive and administrative officer. 
The following administrative functions, subject to the limitations set forth in the 
plan, were specifically transferred to the Chairman: (1) Appointment and super- 
vision of personnel employed under the Board, (2) distribution of business 
among such personnel and among administrative units, and (3) the use and 
expenditure of funds. Reserved to the Board as a whole were its functions with 
respect to revising budget estimates and to determining the distribution of appro- 
priated funds to major programs and purposes. 

The members of the Board at September 30,1955, were : 








Appointed ! | Term expires 





Ross Risley, Oitairmen.....- 25) 222 BO EI so Mar. 1, 1955 | Dec. 31, 1960 


Jomapht P. Adama, Vics Olpirman. oii. 2s... 2.410. i ee, 4 ng 6, 1951 | Dec. 31, 1956 
NT Tac Re ln, bbb iighdasthSuss vers nde bekesoiniiiesten>kedson ca} hd Apr. 7,1953 | Dee. 31, 1959 
CR I a ae ee deed Re ed © a Mar. 1z 1951 | Dec. 31, 1958 


Josh Lee..../---__- pros it Uy oie Ud ee Oe dD, Hh SE Feb. 6, 1943 | Dec. 31, 1955 


1 Date of original oath of office. 


For a list of Board members since 1938, see appendix B. 

The main office of the Board is in Washington, D. C., and there are 12 field 
offices located throughout the United States and Alaska. Supporting the Board 
is an organization composed of 4 bureaus and 5 offices, the heads of which report 
to the chairman through the executive director. A summation of the organiza- 
tional structure, together with the number of personnel assigned at September 30, 
1955, is as follows: 


Personnel 

Office or Bureau: assigned 
Board members and immediate offiees._.......---_-----_ 24 
Office of the General Counsel_______ LSA ERth Seuss ie ie 37 
Ofliee ‘Of Comptianeee 6 li 6 oe Lib ae a a a iu ie 22 
Office of Congressional Liaison and Public Information___.._-____ __ 4 5 
Office of Administration______ Sa Oe log Dl th Dil soo TS 
Office of Carrier Accounts and Statisties_.........----.-- 82 
Buredu 6f Aly Operationes £0 i le oii ee We sai a 133 
Bureau of Safety ‘Reguiation. 2.000 ibe sul ele 29 
Bureau of Safety Investigation___..-......_--_-_-_-_-_u Lee i Le 80 
Bureau of Hearing Examiners____.-22-..- 2-22 el 52 
Total pee es Ae Oe sO 19 eee 5380 


*Civil Aeronautics Act of 1938, sec. 406 (b) (52 Stat. 998; 49 U. S. C. 486). 
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An organization chart as of September 7, 1955, and the functions of each Office 
and Bureau are included in appendix A. 


BACKGROUND OF AIR TRANSPORTATION REGULATION 


At the time the Civil Aeronautics Act of 1938 was passed, there was no eco- 
nomic control over air carriers exeept to a small extent over those carriers 
authorized to transport mail, as provided in the Air Mail Acts of 1925 (43 Stat. 
805) and 1934 (48 Stat. 933). 

Scheduled airmail service was inaugurated in the United States on May 15, 
1918, when Army flyers carried mail from Washington to New York. This 
service continued through 1926 and part of 1927, when implementation of the 
Air Mail Act of 1925 began the shift of responsibility for carrying the mail from 
the Government to private industry. That act, as amended, gave the Postmaster 
General the right to contract for the carriage of mail, and provided for methods 
of compensation on a per-pound basis. However, no contractor could be assured 
that he would be tendered enough mail to make his contract profitable. The act 
was further amended in 19380 (46 Stat. 259) to give the Postmaster General 
bread economic control over airmail carriers. Such matters as route locations 
and extensions, contract bidding conditions, service standards, and accounts and 
compensation were covered by the amendment. A limit on mail compensation 
was fixed by law. Route certificates were issued by the Post Office Department 
following a reorganization of airmail routes. 

The next major legislation affecting the airlines was the Air Mail Act of 
1934. The passage of this act was deemed urgent because of the cancellation 
of all existing airmail contracts by the Postmaster General on charges that 
they were collusive and contrary to law. The Army then took over the task of 
carrying the mail, but with such disastrous results that the operation was re- 
quired to be abandoned within a short time. The act of 1934, in effect, repealed 
all existing legislation regulating the transportation of domestic airmail, and 
made certain air carriers subject to the control of three agencies of the Gov- 
ernment. The Post Office Department awarded contracts and established 
routes and schedules, the Interstate Commerce Commission fixed rates, and the 
Department of Commerce licensed aircraft and personnel and established and 
enforced safety regulations. A statutory mail-rate maximum was provided. 
Nonmail air Carriers were not controlled, other than being subject to the safety 
regulations of the Department of Commerce. Only the mail carriers were 
limited in expansion of routes and services. Practically the only way scheduled 
air traffic could be expanded to “off-line service” * was through airmail contracts, 
with the result that carriers were resorting to absurdly low bids to obtain a 
route. Carriers having no airmail contracts could expand and inaugurate com- 
petitive services at will, since they were not regulated. 

The separation of authority among the three agencies of the Government and 
the other inadequacies of the act of 1934, as amended, led to a condition of 
chaos in the airline industry, to a point where there was doubt as to the industry's 
ability to survive. It was with this background that the Civil Aeronautics Act 
was enacted on June 23, 19388. 

SUBSIDY 


PURPOSE 


Stated in its simplest terms, that portion of a mail rate characterized as 
“need” and commonly referred to as subsidy is intended by the Civil Aeronautics 
Act of 1988 to assist those air carriers whose operations do not otherwise pro- 
duce revenues sufficfent to maintain the quality of air-transportation service 
required in the public interest. Such subsidies are included in mail rates as 
fixed and determined by the Board; therefore only those carriers holding a 
certificate authorizing the transportation of mail are eligible for subsidy sup- 
port. Subsidy is a means of furtherimg one or more purposes of the act, es- 
pecially that eoncerning the promotion and development of air transportation 
“to the extent and of the character and quality required for the commerce of the 
United States, the Postal Service, and the national defense.” 

Although designed to protect air carriers from financial distress and to assist 
them through the developmental stage, subsidies are not automatic. The air 
carrier must first show that it needs assistance, under conditions of honest, 


* Operation between any two points not on a carrier’s airmail route. 
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economical, and efficient management, and that the services it will render are 
necessary to satisfy one or more objectives of the act. Furthermore, the aet 
does not say that, once established either on a permanent or temporary basis, 
an airline will be guaranteed continued existence on a profitable basis. There 
have been, in fact, three instances * where the Board has refused to provide re- 
certification to local service lines on the premise that to prolong heavily sub- 
sidized, uneconomical operations could not be justified in terms of the public 
benefits derived. 
“NEED” AND INCENTIVE 


The Civil Aeronautics Act of 1938, as amended, provides for financial assist- 
ance in accordance with “need” as determined by the Board in its rate-making 
function. “Need” should be only that amount necessary to underwrite the dif- 
ference between revenues and allowable expenses, including Federal income 
taxes, and to provide a return on the investment used and useful in air trans- 
portation of mail. If a subsidized carrier receives more than the amount of 
“need,” it may be concluded that the rate set by the Board proved to be too 
high; or that economic conditions, beyond the control of either the carrier or 
the Board, increased revenues; or that expenses were better controlled and re- 
duced. The Board’s only recourse is to reopen a case and determine a new rate 
since, under the act and controlling court decisions, the Board is not empowered 
to recoup any earnings beyond “need” received by a carrier during a closed 
rate period. 

Conversely, if a carrier finds that its rate will not provide the amount of re. 
turn forecast, it may petition for a new rate. In this event the Board does 
not attempt to go back of the date of petition of the carrier to make up any 
deliciency claimed, but establishes a prospective rate based on current facts 
and estimated future conditions. Therefore, to protect the interest of the 
Government, the Board must be constantly alert to the possibility that a sub- 
sidized carrier on a final rate may be receiving more assistance from Federal 
funds than the law provides under honest, economical, and efficient management. 
Under such a procedure the Government usually waits until the air carrier re- 
ports high profits and then acts. In the interim subsidy payments are ex- 
cessive and the excess can never be recouped. 

It is practically impossible for the Board, through the ratemaking process, 
to identify and eliminate all types of uneconomical or inefficient practices of 
an air carrier. Certain expenses may be disallowed and the use of comparative 
techniques may reduce some types of expenses. However, without technical 
personnel studying the particular air carrier’s practices and policies and de- 
termining costs of various operations at the site, it appears doubtful that sub- 
sidies can be greatly redueed in these respects regardless of how closely a car- 
rier’s costs are scrutinized in Washington by ratemaking technicians. 

The act does not provide an incentive for the carrier to reduce its need for 
subsidy assistance. Nor, in our opinion, should it be necessary for the Gov- 
ernment to provide by law or policy an incentive of any kind. Our reasoning 
is based on the fact that the Government, in issuing a mail certificate to an 
air carrier, is required by statute to underwrite the “need” of the carrier and, 
in effect, guarantees against loss, provided operations are honest, economical, 
and efficient. 

If the Board is to fulfill the objective of the act to provide a stabilized air- 
transportation system, it should be provided with the necessary tools to (1) 
obtain first-hand information through studies of airline operations and (2) 
be in a position to assist the air carriers to reduce their need for assistance. 
Thus long-range plans based on studies of various problems such as route 
structure, competition, operating costs, and uneconomical practices should be 
made. In this way, an informed Board could forecast when any segment of 
the air transport industry may be expected to be free from Federal assistance. 
Many justifications have been found in certain areas for an indefinite need for 
subsidy support. However, neither the Board nor any other group who has 
studied the subsidy problem can foresee a subsidy-free air transportation 
system. 


“Florida Airways, Inc., Mid-West Airlines, Inc., and E. W. Wiggins Airways, Inc. 
5 Federal income taxes are discussed on p, 36. 
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LEGAL SEPARATION OF SUBSIDY FROM MAIL PAY 


The Civil Aeronautics Act provides for a single mail rate, including subsidy, 
considering among other factors, “the need of each. such air carrier for com- 
pensation for the transportation of mail sufficient to insure the performance of 
such service, and, together with all other revenue of the air carrier, to enable 
such air carrier under honest, economical, and efficient management, to main- 
tain and continue the development of air transportation to the extent and of the 
character and quality required for the commerce of the United States, the Postal 
Service, and the national defense.” (52 Stat. 998, 49 U. S. C. 486.) 

Reorganization Plan No. 10 of 1953, effective October 1, 1953, required the 
Board to administratively separate service mail pay and subsidy, but did not 
change the single rate. Under the plan, the Post Office Department pays only 
the service rate for transportation of mail. The Board is required to include 
the subsidy amount in its budget request, justify the request, audit the subsidy 
claims, and make subsidy payments. (See p. 56.) 

For those carriers requiring subsidy, the Board determines the total mail pay 
necessary to cover operating expenses less nonmail revenues plus a return on 
investment in facilities used and useful in the transportation of mail after income 
taxes. From the total mail pay the Board deducts the service mail pay previously 
established ; the balance amounts to subsidy. 

We believe that the device of providing subsidy as a part of a rate for the 
transportation of mail has outlived its usefulness. Even with the limited separa- 
tion of mail pay and subsidy prescribed by Reorganization Plan No. 10 of 1953, 
it remains complicated and, in those cases involving extreme controversy, unnec- 
essarily time consuming. 


Recommendation to the Congress 


We recommend that the Congress amend the act to provide specifically for a 
complete legal separation of subsidy and mail pay. The Board has stated that 
it has long been on record with the. Congress as favoring an amendment of the 
act to provide for such a separation. In addition we are recommending in the 
discussion beginning on page 39 that a system of contracting be provided for the 
determination and payment of subsidy once it has been legally separated from 
mail pay. 

CHANGE IN ELIGIBILITY FOR SUBSIDY 


Insofar as eligibility for subsidy is concerned, the act limits such assistance 
to those carriers who are engaged in the transportation of mail. We are aware, 
of course, that when the present airline subsidy program was begun in 1938, the 
Board was authorized by the inclusion of the so-called need clause in section 
406 (b) of the act to use the mail pay as a device for encouraging the develop- 
ment of air transportation. 

Since 1938 the air transport industry has undergone tremendous economic 
growth and technical advancement. No longer is total mail pay, including sub- 
sidy, a large source of revenue for the trunklines and international carriers. 
Therefore we believe it appropriate for the Congress to reconsider the subsidy 
concepts of 1938. 


Recommendation to the Congress 


We recommend that the act be amended so as not to require that carriers hold 
a mail certificate to become eligible for subsidy. At the same time it should be 
made clear that the mere issuance of any type of certificate does not carry with 
it a bona fide right to a claim for subsidy. 

Under arrangements presently prevailing, it is conceivable that the Board, if 
it has not already done so, may hesitate to grant a mail certificate purely on the 
ground that the holder of such certificate would be eligible for subsidy under 
other provisions of the act. By removing such a requirement, certificated carriers 
would become eligible for subsidy only after a showing that subsidy is necessary 
in the interest of essential air transportation. 


COST OF SUBSIDY 


Prior to 1951 no determination was made as to the amount of subsidy included 
in the total mail pay. In September 1951 the Board issued a report which 
administratively separated mail pay of domestic carriers into its two compo- 
nents: (1) Service payments, or compensation covering the cost of carrying mail, 
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including a fair return on the facilities used and useful in that operation, and (2) 
subsidy. Subsequent reports by the Board provided for administrative separa- 
tion of the mail pay of the international and overseas carriers. It was not until 
October 1, 1953, however, that separation of subsidy from service pay became 
official. On that date, pursuant to Reorganization Plan No. 10 of 1958, the 
Board assumed responsibility for making subsidy payments which previously 
had been an obligation of the Post Office Department. The latter continued to 
make payments representing service mail compensation. As previously, the 
Board was required to fix and determine both elements of mail pay. See page 
56 for a further discussion of subsidy separation. 

For the fiscal years 1951 through 1956, air carrier subsidies have been estimated 
by the Board as follows: 


{In thousands] 


International, 7 4e.) on ae 
, serv- trunklines 
Total ! overseas, and ice lines and heli- 


territorial copters 


$40, 466 $17, 310 
42, 954 18, 990 
45, 414 21, 800 
41, 012 24, 570 
26, 972 23, 040 
19, 624 24, 088 


216, 442 129, 798 


! Source: Board report entitled ‘‘Service Mail Pay and Subsidy for United States Certificated Air Car 
ciers,’’ dated September 1955. 


These amounts are subject to revisions for all years, depending upon, among 
other things, final Board decisions on existing temporary mail rates. 

The following summary of Board estimates of subsidies for the fiscal year 
1956, made at various dates in a 1-year period, illustrates that the subsidy picture 
can change with rapidity. Some of the factors influencing the reductions shown 
are: (1) The high level of economic activity, (2) the ever-increasing acceptance of 
air transportation as a modeoof travel, (8) the increased, volume of military mail 
being moved by commercial air carriers, and (4) the Board’s reflection of these 
improvements in its current rate orders. For individual carrier estimates, see 
appendix D. 

[In thousands] 





September February September 
1954 1955 1955 


Domestic trunklines and helicopters 
1 service 
International, overseas, and territorial 


Total 





ROUTE, DEVELOPMENT AND EXPANSION 


The promotion and development of adequate air transportation routes both on 
an individual carrier basis and on national and international bases is one of the 
most important functions and responsibilities of the Board. The complexity 
of this task is increased by apparently conflicting aims: (1) the need to obtain 
service required by the public interest, commerce, the postal service, and the na- 
tional defense may be opposed at times by the desire to reduce the Government’s 
subsidy payments and (2) the statutory requirement to consider competition as 
being in the public interest may be at odds with the requirement to develop a finan- 
cially sound transportation system. 

The Board’s powers with respect to routes are extensive. The Civil Aeronau- 
ties Act provides that a carrier must obtain a certificate of public convenience and 
necessity from the Board in erder te engage in regularly scheduled air transpor- 
tation. The certificate specifies the routes to be served, as well as such terms, 
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conditions, and limitations as may be required in the public interest. In addition, 
the Board has authority, after due notice and hearing, to “alter, amend, modify, 
or suspend” the certificate, in whole or in part ; under certain conditions the certifi- 
cate may be revoked. 

In evaluating the proposed authorization of additional air service or the elim- 
ination of existing air service, the Board considers such factors as: 

1. Adequacy and extent of other available means of transportation including 
other air service. 

2. The economic and industrial characteristics, both current and potential, of 
the area to be served. 

3. The points to and from which the public probably would travel. 

4. The effect on existing air carrier systems. 

5. The possibility of integrating the proposed point or points with the carrier's 
existing route pattern. 

6. Which carrier can best provide the required service. 

7. The traffic that can be reasonably expected as a result of new service. 

8. The estimated cost to the Government in subsidy payments. 

9. The requirements of the Postal Service for additional air mail facilities. 

10. The needs of the Departments of State and Defense, and other Government 
agencies. 

To compile as complete a record as possible on these and other questions, the 
Board obtains briefs and statements from all interested parties, including the af- 
fected carriers, representatives of the communities under consideration for 
service, and the Post Office, State, and Defense Departments. 

In addition to the record, the Board injects a “judgment” factor, based on its 
overall knowledge and experience, and familiarity with the airline industry. 

The financial well-being of any carrier is almost wholly dependent upon the 
existence of a generally strong route system, a system which will provide access 
to major population centers and permit reasonably long-haul operations. Under 
their present route structures the local service carriers cannot be expected to 
achieve financially self-sufficient routes in the foreseeable future. 

The Board has not formulated a long-range route-development program. It has, 
however, demonstrated in recent decisions settling major area group cases that it 
is reappraising important portions of the national air route structure. These deci- 
sions, each of which involves most of the carriers operating within a particular 
area,” provide for additional competitive services intended to give the public 
better transportation facilities and at the same time strengthen some of the 
smaller trunklines. 

We believe, however, that the Board should turn its attention, in part at least, 
to developing a program of research which would take into consideration such 
matters as the potential effects upon the national route pattern of the forth- 
coming commercial jet aircraft. The lack of such a program may well be the 
result of a condition reported in the Board’s 1956 budget request, that “* * * 
only a minor part of the staff’s time can be devoted to independent study of exist- 
ing route systems with a view toward initiating Board actions looking to possible 
improvements.” 


Recommendation to the Board 


We recommend that the Board institute a full-scale and continuing study 
delving into all aspects of the routes of the domestic, international and overseas, 
and territorial carriers to determine the need for existing services as well as the 
services that may be required in the foreseeable future. Based upon its find- 
ings, the Board should then be in a better position to formulate a long-range route 
development plan to provide a logical program for the efficient expansion and pro- 
motion of air transportation. 

The Board has informed us, after a review of our report draft, that: 

“The ability to make such studies and to do other route planning work is, of 
course, a factor limited by staff time which can be devoted to such studies * * *. 
In this connection, arrangements are being made pursuant to which certain key 
staff members will be able to devote a greater portion of their time to developing 
procedures for expediting the flow of the routes work and to the development of 
appropriate studies to assist the Board in programing such work.” 


®For example, New York-Chicago, New York-Louisville, Northeast-Southwest. 


77632—57—pt. 1, vol. 2———49 





1386 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


International route development related to requirements of Departments of State 
and Defense 


In interniational route cases the Board obtains the views of the Departments 
of State and Defense regarding the diplomatic and military implications under- 
lying the need for United States carriers to serve various areas throughout the 
world. All Board decisions involving international, overseas and territorial 
routes are subject to the approval of the President.’ 

Based on a limited review, it appears that the Board considers carefully the 
effects of its international route decisions on United States foreign relations and 
national defense. Except for actions taken during periods of national emer- 
gency, the Board determines route alinements on the basis of all phases of na- 
tional interest, such as economic considerations, postal requirements, foreign 
relations, and national defense. The Board does not attempt to determine the 
subsidy cost of our international routes attributable to the interests of the De- 
partments of State and Defense. 

A case in point is the service provided by Pan American World Airways, Inc., 
to various points in Africa. 

South African service.—A route to Africa, serving Monrovia, Liberia; Lagos, 
Nigeria ; and Leopoldville, Belgian Congo, was first authorized on a temporary 
bases in September 1941. The route was established by way of Brazil across 
the South Atlantic. The Board approved the route on the finding that it was 
needed in the interest of national defense, pursuant to an announcement by the 
President that national defense should be a prime consideration in reaching a 
decision in the case. 

The Board did not examine at that time the economic or postal aspects of the 
route. The authorization was terminated on August 12, 1944, effective 6 months 
thereafter, when the Board was notified by the Secretary of War that the serv- 
ice no longer was required in the national defense. Service to Monrovia and 
Leopoldville was continued by way of a previously authorized Pan American 
route through Lisbon, Portugal. 

On August 15, 1946, Pan American was authorized, for a period of 7 years, to 
operate the following routes: 

1. Between the terminal point New York, N. Y., the intermediate points the 
Azores; Dakar, French West Africa; Monrovia, Liberia; Acora, Gold Coast; 
Leopoldville, Belgian Congo; and the coterminal points Johannesburg and Cape- 
town, Union of South Africa. 

2. Between Natal, Brazil, and the coterminal points Johannesburg and Cape- 
town, via the intermediate point Ascension Island and an intermediate point 
in West Africa. 

The Board found that passenger revenues on the route from New York to South 
Africa would fal! short of furnishing sufficient support to maintain the service and 
that about $1 million a year would be required in Government subsidy. However, 
it was pointed out that the commerce to be developed would make that cost worth 
while. Regarding the route from Natal to South Africa, the Board found that 
about $1.5 million subsidy support would be required, but, despite the slight 
commercial value of the route, national defense considerations compelled au- 
thorization. The Departments of War and Navy, 2s well as the President, had 
all advanced arguments for such need. However, Pan American never inaugu- 
rated the latter service. 

On June 28, 1952, Pan American’s route to Africa was amended to authorize 
service to Lisbon and Casablanca as intermediate points between the Azores and 
Dakar. This was a temporary amendment, to expire on August 14, 1953. Pan 
American already had authority to operate to Lisbon, and this change merely 
formalized an existing pattern. Service to Casablanca was not inaugurated, 

On September 27, 1954, the President approved a Board order renewing Pan 
American’s temporary authority to operate the African route until July 4, 1959. 
The route was not changed from that previously existing except that Boston, 
Mass., was added as an intermediate point, and Capetown was dropped as a ter- 
minal point. 

In the latter renewal proceeding the Board relied upon the examiner’s report 
and recommendations in reaching its decision. In concluding that the South 
African route should be continued, the examiner stated that such action was 
required by “the development of trade and commerce, the promotion of friendly 
relations with the African people, the maintenance of adequate and accessible 


7 Sec. 801 of the act (49 U. S. C. 601). 
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sources of strategic raw material, and the advantages of having trained personnel 
and facilities available for air transportation to Africa and the Near Bast in 
event of military necessity * * *.” 

Both the Departments of State and Defense indicated interest in preserving 
United States air transportation to the various points in Africa. The Depart- 
ment of State considered continuation especially urgent. However, simply 
because the Board adopted those recommendations is not to say that compelling 
economic justifications for renewal did not exist. On the contrary, the examiner 
discussed at greater length the various national interest factors warranting 
recertification. The annual costs to the Government for the support of the 
South Africa route was estimated by the examiner at between $1.2 million and 
$2 million. This cost apparently did not seem unreasonable to the Board since 
it was not a bar to renewal. 

Other route cases in which State and Defense similarly presented positive 
opinions for the Board’s consideration include (1) the North Atlantic Certificate 
Renewal case, which involved service by Pan American and Trans World to 
Europe and beyond, and (2) the Trans-Pacific Certificate Renewal case, which 
involved service by Pan American and Northwest to Hawaii, Alaska, and Asia. 

Mail pay requirements of South African route-——The examiner assigned to the 
South Atlantic Renewal case (order No, E—8664, decided by the Board on August 
3, 1954; approved by the President on September 27, 1954) estimated that the 
subsidy cost to maintain the African service “will approximate $2 million 
annually if Pan American’s authority to carry Lisbon-Africa traffic is termi- 
nated,® and $1,200,000 if it continues to carry such traffic * * *.” According to 
the May 1955 Official Airline Guide, published by American Aviation Publica- 
tions, Inc., Pan American operates 2 trips weekly from Lisbon to Johannesburg, 
and 2 from Johannesburg to Lisbon. By action of the Portuguese Government, 
Pan American may not enplane passengers at Lisbon for carriage to Leopoldville 
or Johannesburg, and, conversely, may not enplane passengers at Johannesburg 
or Leopoldville for transportation to Lisbon. The subsidy cost therefore is 
something approaching $2 million annually. 

The Board estimates that subsidy requirements of Pan American’s Atlantic 
division are $3,136,000 for 1955 and $2,454,000 for 1956. Thus the African route, 
although a minor part of the total Atlantic operations, requires a major portion 
of the subsidy. 

Information furnished by the Board indicates that for the 8-year period 1946 
through 1953 ° the total mail pay requirements of the African route were about 
$12.9 million, including about $9.9 million of subsidy. The total mail pay esti- 
mate for 1954 was about $2 million, of which $1.6 million was subsidy. 

The preceding discussion on the South African routes raises the following 
questions : 

1. Should the Board make an annual determination of the cost of routes of 
this character applicable to the interests of the Departments of State and Defense 
for the purpose of being reimbursed out of appropriations of these Departments? 

2. If it is decided that point 1 is not required, should the Board make an 
annual determination of the amount of subsidy costs related to national defense 
or other national interests for the purposes of separating these costs from the 
amount of subsidy needed for other objectives of the act? This separation would 
be primarily for the information and use of the Congress in its consideration 
of appropriation requests of the Board. In fact, in reporting on the Board’s 
1956 appropriation, the Senate Committee on Appropriations stated: 

“In evaluating subsidy requirements for the future, particularly for interna- 
tional operations, it would be helpful to the committee if the Board were to 
segregate and identify with greater particularity the routes and services for 
which subsidy is required, and those which do not receive subsidy support.” “ 

3. Should an international carrier be required to absorb the losses of uneco- 
nomical routes operated solely at the request of the Departments of State and 
Defense from the profits of its high density routes? 

The Board has submitted the following answers to these questions: 

“The Board believes that it might be appropriate for (1) and (2) above to be 
explored with the two departments concerned, although no overall savings are 
apparent as a result of shifting the cost to other appropriations. It should be 


® At the pleasure of the Portuguese Government, 
*° Information not available prior to 1946. 
§. Rept. 512, June 10, 1955, 84th Cong., 1st sess., p. 6. 
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noted, however, that it would be extremely difficult to arrive at a precise calcu- 
lation of cost and even more so to distribute the same between the interests 
of the two departments. 

“As regards (3) above, it is already the established policy to require that losses 
on an unprofitable route be absorbed by earnings on a carrier’s profitable routes 
without regard to whether the loss route is operated for considerations of pri- 
mary concern to a particular department of the Government.” 


COMPETITION BETWEEN SUBSIDIZED CARRIERS 


The act provides that the Board, in carrying out its duties, shall consider as 
being in the public interest, “Competition to the extent necessary to assure the 
sound development of an air-transportation system * * *.” In accordance with 
this statutory declaration of policy, the Board has considered the competitive 
aspects of new or renewed services. The Board has refrained, however, from 
establishing a rule on competition to be applied in every case, and under all 
circumstances. As the Board has pointed out in the past, the many considera- 
tions that have to be weighed in resolving the question of instituting com- 
petitive operations are sometimes almost irreconcilable. 

As an example of uneconomic subsidized competitive service introduced in the 
Territory of Hawaii by Board action, we cite the following case. 


Hawaiian intraterritorial service 


At the present time the Government is providing subsidy support to two 
carriers operating parallel and competitive routes in the Hawaiian Islands. 
The records show that two carriers—Hawaiian Airlines, Ltd., and Trans-Pacific 
Airlines, Ltd..—were granted subsidies totaling approximately $2,318,000 in 
fiscal years 1951 through 1954. According to a recent Board decision, the total 
will be about $293,000 annually, commencing with March 1, 1954. 

Prior to 1949 Hawaiian Airlines was the only mail certificated carrier in the 
Territory, having been awarded a certificate under the “grandfather” clause of 
the act in 1939 in the name of its predecessor company. It developed into the 
principal means of passenger transportation in the islands, furnishing an essen- 
tial service to the traveling public which was practically dependent on its fa- 
cilities to get from one island to another; and it was able to operate profitably 
without the aid of subsidy. In considering Trans-Pacific’s petition for a cer- 
tifieate, the Board examiner stated that Hawaiian Airlines’ service had not 
been found inadequate. 

However, in a decision approved by the President in February 1949, the 
Board held that the second certificated carrier was desirable, and accordingly 
granted temporary operating authority to Trans-Pacific to carry passengers 
and property only for a period of 5 years (10 C. A. B. 62). The carriage of mail 
was not authorized ; hence, Trans-Pacific was not eligible for subsidy assistance. 

In certificating a second carrier, the Board concluded that the monopoly 
exercised by Hawaiian was not in the public interest and that competition 
would result in continued improved service, and greater transportation con- 
venience. Furthermore, since the public was so dependent on air travel, a 
catastrophe destroying all or part of the existing facilities would have serious 
effects on the economy of the islands. The Board also found that the authorizo- 
tion of a second carrier would not seriously impair Hawaiian’s sound financial 
position or its ability to render adequate service. 

Nine months after beginning operations, Trans-Pacific applied to the Board 
for mail pay which, in the original certificate case, it said it did not require. 
Accordingly, in April 1951, Trans-Pacific’s temporary certificate was amended 
to include authority to transport mail, and the carrier became eligible for sub- 
sidy support (12 C. A. B. 900). In granting this amendment the Board again 
decided that concentration of the transportation facilities in one airline was 
dangerous and not in the public interest. Trans-Pacific indicated that without 
mail pay support it would have to cease operations. It should be noted that 
the Post Office Department stated that additional mail facilities were not 
required. 

In a dissenting opinion Vice Chairman Oswald Ryan said that the inevitable 
effect of the Board’s decision would be “to reduce to a subsidy status the only 
small, short-haul, historically self-supporting, certificated airline which has thus 
far appeared on the American scene.” Mr. Ryan observed that the only justifica- 
tion the Board had for authorizing Trans-Pacific to carry mail was not the needs 
of the commerce, the Postal Service, and the national defense, but the fact that 
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a castrophe could conceivably destroy the Island’s primary means of travel. 
He said that there was no guarantee that the same catastrophe would not strike 
both airlines simultaneously, since they operate parallel to each other and 
under comparable operating conditions. 

In October 1949, 4 months after Trans-Pacific commenced operations as a 
certificated carrier of passengers and property only, Hawaiian petitioned the 
Board for increased mail pay. At the time, Hawaiian was receiving service 
mail pay only. In March 1952 the Board fixed a subsidy rate retroactive to 
the petition date and in subsequent rate cases has continued to approve subsidy 
for Hawaiian. 

The Board’s decision to certificate a competitive carrier in the Islands has 
resulted, as stated previously, in a total subsidy cost of approximately $2,318,000 
for the fiscal years 1951 through 1954. Of this total, Hawaiian was granted 
$1,596,000 and Trans-Pacific was granted $722,000. 

In a decision approved by the President on July 11, 1955, the Board renewed 
Trans-Pacific’s certificate for a temporary period ending December 31, 1959. 

We feel that the Board should give careful consideration to the policy state- 
ment of the President’s Air Coordinating Committee which calls for the avoid- 
ance or elimination of uneconomic competitive services. If the Board under- 
takes a study of airline routes as recommended on page 21, it should determine 
whether any other uneconomic competitive services exist. 


COMPETITIVE ASPECTS OF MILITARY AIR TRANSPORTATION 


The Department of Defense is operating independent military air-transporta- 
tion services in direct competition with certificated international, overseas, and 
domestic carriers. This condition is discussed in the section on the Military 
Air Transport Service (MATS) (p. 233) of the subcommittee report on “Trans- 
portation,” Commission on Organization of the Executive Branch of the Govern- 
ment, dated March 1955. 

The Commission’s subcommittee reports that the “present route patterns of 
MATS largely parallel those of scheduled United States commercial airlines on 
the international and domestic routes.” It was estimated that MATS carried 
about 342,000 passengers in international travel and 1,832,000 passengers in 
domestic travel during fiscal year 1954, along with 82.85 million ton-miles of 
military mail. Speculating on the economic significance of this diversion of 
traffic, the Commission’s report on Transportation (p. 57) to the Congress con- 
cludes that: 

“If the United States international airlines were to obtain 25 pereent of the 
passenger volume and 50 percent of the military mail shown as moved by 
Military Air Transport Service alone for the fiscal year ended June 30, 1954, 
the international commercial carriers would have reduced their subsidy bill by 
$42.9 million, almost 88 percent of the total amount. Moreover, to the extent 
that Military Air Transport Service curtailed its operation to conform to this 
proposal, the Government would effect actual out-of-pocket savings through a 
proportionate reduction in Military Air Transport Service costs.” 

During the Commission’s investigation, the Department of Defense in Decem- 
ber 1954 began transferring overseas military airmail to commercial carriers. 
Based on available information, we have estimated military mail pay to be $13 
million in fiscal year 1955 and $16 million in 1956, and that as a result subsidy 
payments to certain carriers should be reduced by over $7 million for each year. 

We are unaware of any similar plan to transfer to commercial airlines the 
passenger- and cargo-carrying activities of the Department of Defense not di- 
rectly related to military requirements. The Commission estimates that if only 
25 percent of the international passenger traffic carried by MATS were trans- 
ferred, over $22 million in additional revenues would accrue to the international 
carriers. This would contribute greatly to the economic self-sufficiency of these 
carriers. 

The Department of Defense has frequently expressed to the Board its need 
for the continuation and expansion of commercial air transportation to many 
parts of the world, adding in some degree to the overall subsidy bill. (See p. 
22.) Thus we find the Department requesting expanded commercial services 
on the one hand and directly competing with those services on the other hand. 
In this connection, the Commission’s report (p. 59) to the Congress has recom- 
mented : 

“That the peacetime operations of the integrated Military Air Transport 
Service be restricted and realistically limited to persons and cargo carefully 
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evaluated as to necessity for military air transportation and, only after com- 
mercial carriers have been utilized to the maximum practicable extent, should 
transportation on service carriers be authorized.” 

We concur in this recommendation. The President’s Air Coordinating Com- 
mittee is also in accord with the Commission’s recommendation and has stated 
in its Civil Air Policy report (p. 17) ‘““The Government should, to the greatest 
extent practicable, adjust its use of air transportation so as to use existing 
unutilized capacity of United States air carriers.” 

Recommendation to the Congress.—We believe it important that the Congress 
direct the Department of Defense to transfer, wherever possible, military mail, 
cargo, and passengers to United States certificated air carriers. As stated in 
the Commission’s report, prompt action by the Department would result not 
only in a significant reduction in subsidy for international carriers, but also in 
the development of an economic self-sufficient civil airline system, thus providing 
a substantial reservoir of airlift to be available to meet mobilization emergencies. 


EFFECT OF SETTING RATES OF A DIVISIONAL BASIS 


There are 12 carriers operating 2 or more divisions at the present time. Prior 
to the Supreme Court decision of February 1, 1954 (see p. 47), the Board had 
followed the practice of establishing a single system rate tor 5 of these carriers 
(American, Eastern, United, National, and Pacific Northern). Of the 7 carriers 
remaining, 3 (Alaska Airlines, Braniff, and Colonial) have separate rates for 2 
divisions and the Board for some time has established the rates for each division 
simultaneously. 

Thus we have four carriers (Delta, Northwest, Pan American, and Trans 
World Airlines) for whom service mail rates and subsidy need are determined 
separately by divisions. Trans World has been off subsidy since 1952. The 
largest of these four carriers is Pan American, composed of three operating 
divisions—Atlantic, Latin American, and Pacific-Alaska. Service mail rates 
and subsidy need are determined for each of its divisions separately and in- 
volve four rate proceedings by sectors of operations: (1) transatlantic services, 
(2) Latin American services, (8) transpacific services, and (4) Alaska services. 
The estimated subsidy for these 4 sectors totaled about $24,500,000 in 1954, or 
about one-third of the total subsidy payments for that year.” 

Since 1946 there has always been an open-rate case pending on one or more 
divisions of this carrier. One of the inherent dangers in this situation is that 
over $200 million of centrally controlled revenues and expenses are allocated or 
distributed to the divisions by the carrier’s main accounting office. The task 
confronting both the Board's audit and rates staffs of validating the amounts 
so shifted is overwhelming. A small change in allocation percentages may 
cause a shifting of substantial dollar amounts between a division on a final 
rate to another (or others) on a temporary rate. If a single system rate for 
subsidy was used, the problem of validating the divisional amounts allowable 
for subsidy purposes would be eliminated. Moreover, setting a single rate would 
conform to the Supreme Court decision of considering the need of a carrier as 
a whole, and would eliminate separate rate proceedings for each of its divisions. 
We have previously stated our position on these matters in our letter of May 6, 
1955, to the chairman of the Committee on Interstate and Foreign Commerce, 
United States Senate. (See appendix F.) 

Recommendation to the Board.—We believe that subsidy requirements of air 
earriers should be handled under a contract arrangement, and we are recom- 
mending this in another section of our report. (See p. 40.) But until that 
issue is decided, we recommend that the Board administratively establish one 
rate for subsidy to meet the need of an air carrier as a whole. The argument 
for this procedure is more convincing in view of the principle established by the 
Supreme Court decision in the Delta Air Lines, Inc. (Chicago & Southern Air 
Lines, Ine.), case (347 U. 8S. 74 (1954) ), whereby the Board, in fixing a mail rate 
for a carrier operating two or more divisions, is required to offset against the 
need of any one division the excess earnings of the other division or divisions. 
(See p. 47.) 


11 Subsidy payments are estimates for periods during which divisions are in open rate 
status. The Board, on December 30, 1955, fixed the total subsidy for 1955 at $9,256,000 
less the carrier’s capital gains, including tax effect, of $7,792,000. For 1956 and thereafter 
the annual subsidy is fixed at $ 


9,859,000. 
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The Board has informed us that it concurs in the recommendation to establish 
a single system subsidy rate and that it is proceeding accordingly.” 


SUBSIDIARIES OF AIR CARRIERS 


Most of the stock investments of the mail certificated air carriers are in com- 
panies servicing the carriers’ operations. These companies, for the most part, 
provide airport, terminal, and ticket sales facilities, and radio communication 
and meteorological services. 

The question of what effect investments in subsidiary companies have upon 
the financial condition and operating results of the investing carriers becomes 
important mainly in the case of those carriers receiving subsidy support. Only 
one subsidized carrier, Pan American World Airways, Inc., has stockholdings in 
a multitude of affiliated and associated companies, most of which are in Latin 
America. In addition to companies providing the types of services mentioned 
above, this international carrier’s subsidiaries and affiliates are engaged in air- 
line operations, hotel operations, and real-estate and development activities. 
Therefore we reviewed available data regarding the subsidiaries to determine 
their influence on the need for Government support of the parent company. 

“Affiliates” as defined for purposes of air-carrier accounting and reporting to 
the Civil Aeronautics Board are “companies controlling or controlled by the air 
earrier; or companies controlled jointly by the air carrier and others under a 
joint agreement.” 

The word “control” is not defined in the Civil Aeronautics Act of 1938, although 
section 413 (49 U. S. C. 493) provides that “whenever reference is made to con- 
trol, it is immaterial whether such control is direct or indirect.” It is recognized 
that control may be exercised in other ways than through a majority of stock 
ownership. It is recognized also that the term “control” includes the power to 
control either negatively or affirmatively, directly or indirectly. 

Pan American treats as affiliates those companies in which it holds more than 
50 percent of the outstanding stock. At December 31, 1953, there were 9 such 
affiliates, 3 domestic and 6 foreign. The associated companies totaled 22, 4 
domestic and 18 foreign. In addition, the carrier had stock investments in 8 
companies which it, and its independent auditors, classified as nonassociated 
companies. The carrier also had stock investments representing 17 memberships 
in 10 country clubs. 

As an indication of the substantial volume of open-account transactions be- 
tween the air carrier and the more significant of its affiliated and associated com- 
panies, we present figures as compiled by the Audits Division of the Board. 
For the calendar year 1953 the billings made by the carrier against, and cash 
payments made to, the affiliates and associates aggregated $33,171,000, whereas 
billings and cash payments received by the carrier from the same affiliates and 
associates totaled $29,847,000. 

While the billings to affiliates and associates are susceptible to complete audit 
verification, such is not the case regarding the billings from them, aside from 
those relating to traffic sales. For the most part, the billings from the affiliates 
and associates originate in foreign countries and large represent charges for 
servicing the carrier’s operations in those countries. Included in these billings 
are joint facilities charges, consisting mainly of allocated costs and expenses. 

We made field trips to locations where audits of the carrier’s books and records 
were being performed by the Board’s audit staff, to determine particularly the 
audit work as it pertained to the carrier’s transactions with its affiliates and 
associates. The auditors made a limited test of the transactions primarily to 
determine types. The test did not include verification of the underlying support 
for outgoing billings, except insofar as they may have been verified in connection 
with analyses of expense and other accounts. Incoming billings from foreign 
affiliates and associates, for legal and diplomatic reasons, cannot be audited 
by the Board at the place of origin ; therefore, the propriety of these billings can- 
not be determined. 

We believe that the scope of the audit of intercompany transactions was in- 
adequate, because the accounts and records of the affiliates and associates are 
not, nor have they ever been, audited by the Board, except for a recent explora- 
tory examination of one of the wholly owned domestic affiliates. 


12Ordor No. E-9889, dated December 30, 1955, purports to fix a system mail rate for 
Pan American. 
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The Board plans to audit the books of domestic subsidiaries when it deter. 
mines that transactions between them and the parent could have a significant 
impact upon the air carrier’s financial position, operating results, or the sub- 
sidy liability of the Government. Concerning foreign subsidiaries, the Board 
plans to audit transactions originating with the air carrier and to review trans- 
actions originating with the subsidiaries for conformance with contracts, agree- 
ments, and other documentary support, insofar as such support is available. 

The following major areas involve transactions with and investments in sub- 
sidiary companies and, in our opinion, should require adequate audit and rate 
staff investigation to bring to the attention of the Board the basic facts neces- 
sary to reconsider existing policies and to establish new policies to protect 
fully the interests of the Government. 

1. It is possible for subsidiaries to retain earnings until the subsidized carrier 
is on a final rate. Any distribution of dividends to the carrier during a final rate 
period would not be subject to application toward the reduction of the carrier's 
need for Government subsidy. (See p. 15.) 

2. A carrier’s equity in subsidiaries may be several times the acquisition cost 
of the stock investment, thus representing substantial potential income to the 
earrier. Here again, if any or all of the investments were liquidated during a 
final rate period, the gains would not be offset against the carrier’s need. In the 
case of Pan American, its reported stock investments in affiliated and associated 
companies at December 31, 1954, totaled $7,958,000 while its estimated equity, 
based on their book values, was $21 million. The amounts at December 31, 1953, 
were $6,697,000 and $18 million respectively. The market values of these in- 
vestments are not known. 

3. Joint facilities charges to the air carrier, and any other charges determined 
by allocations of expenses, might contain a disproportionate share of total 
expenses. 

4. Charges to subsidiaries for maintenance and overhaul work, pilot training, 
technical assistance, lease of aircraft, sales of aircraft and equipment, and for 
all other services performed by the parent company could be more favorable to 
the subsidiaries than sound business practices warrant. 

In connection with item 2 above, the Board, in the recent transatlantic final 
mail rate case, included in Pan American’s investment base only those invest- 
ments in its affiliated and associated companies which produced income in 
excess of 7 percent. This was done on a single item basis without offsetting 
income “deficiencies” in one company against income “excess” in other companies. 
Thus only the income in excess of the allowed rate was used to offset the 
carrier’s “need.” 

The Supreme Court decision in the Delta Air Lines, Inc., case (347 U. 8S. 74) 
dealt with the Board’s treatment of Delta’s “need” and “all other revenue” 
derived from its certificated activities. The decision stated in part: “* * * 
The requirement is that the Board offset all of a carrier’s revenues in determining 
the subsidy ; there is no discretion in the Board to disregard any portion of the 
revenue because of economic or policy considerations.” 

Although we are here dealing with other revenue derived by Pan American 
from activities other than those covered under its certificate of public convenience 
and necessity, it is reasonable to assume that the cited statement of the Court 
applies equally in the instant case. In our opinion, the need of an air carrier 
should be decreased by the total amount of income from investments in noncer- 
tificated activities, not merely that portion in excess of the rate of return allowed. 
Apparently the Board has considered, but not adopted, this tenet for it has 
stated ** * * it is also to be noted that a respectable argument could be made 
for a more restrictive position than taken by the Board; that is to include as 
‘other revenue’ all income from investment in other companies without recog- 
nition of any return on investment.” “* We believe the Board should reconsider 
its \olicy regarding its treatment of income from investments in subsidiary 
companies, 

We uv not mean to imply, in the foregoing discussion, that the solution to the 
problem is to have Pan American dispose of its stock interest in affiliates and 
associates. The services rendered to the parent company by these cum»anies 
are essential to successful operations. However, such services may be self- 
operated or contracted for. 


12a Order No. E-9530, August 30, 1955, p. 14. 
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FEDERAL INCOME TAXES 


A review of the Board’s past appropriation hearings indicates congressional 
interest in the allowance of Federal income taxes by the Board in fixing mail 
rates. Our discussion which follows generally covers the two major issues in- 
volved: (1) whether income taxes are properly allowable in computing mail 
pay rates and (2) whether a subsidized carrier can enjoy a so-called windfall 
from taxes allowed. 


Taxes as allowable expense 

In our opinion, there is no question that the Board has authority under the act 
to treat Federal income taxes as allowable costs in fixing rates of compensation 
for the transportation of mail, whether such rates are compensatory only or in- 
clude subsidy. The fair and reasonable rates of compensation for the trans- 
portation of mail by aircraft, as provided for by the act, necessarily must be 
computed on the basis of net income to the carrier after all expenses, including 
taxes. 

In determining the mail pay for an airline, the Board considers and allows 
certain elements of cost and, in addition, an amount which will provide a pre- 
determined return on the carrier’s investment. To establish this return, the 
Board must treat the computation of income tax expense as a separate and 
distinct step. This tends to highlight the tax amount allowed, and lends to it 
a sense of unwarranted importance, although it is merely one of many items 
of expense considered. 


Taxes as possible source of “windfall” 

It appears doubtful that a subsidized carrier may receive an advantage in 
the nature of a “windfall” by reason of the fact that the income tax allowed for 
mail pay may be greater than the final tax liability. 

In attempting to match the income tax allowance with the actual tax liability, 
there would be present the task of determining the amount of tax applicable to 
mail revenue and nonmail revenue; such determinations would be based largely 
upon assumptions which would be difficult to support and probably the subject of 
dispute. Therefore the adjusted income tax liability as finally accepted by the 
Treasury Department would be of little assistance in answering the question 
presented. An analysis and study of each income tax return and supporting 
information, as well as underlying records, would have to be made in order to 
reach any satisfactory comparison between income tax allowances included in 
airmail pay and the adjusted income tax liability for each airline; even with 
this informtion it might not be possible to arrive at a reliable conclusion, pri- 
marily because of the assumptions inherent in the allocation of expenses between 
mail and nonmail revenue. 

Under section 406 (b) of the Civil Aeronautics Act, the Board is required 
to provide an amount of mail pay sufficient to cover the carrier’s total need, 
and not merely the element of need resulting from income-tax expense. As 
a general rule the actual income-tax liability will not be less than the estimated 
income-tax allowance unless the carrier’s actual total need increases beyond 
the need as estimated for rate purposes. It follows, therefore, that a decrease 
Ps ra liability generally reflects an increasing rather than a decreasing 
otal need. 

For every dollar of tax allowed in a rate, the forecasted earnings would be 
about $2, at 52-percent income-tax rate. In an open rate period, income-tax 
expense, while allowable, is not normally included in temporary mail payments, 
but the actual tax paid is included in the final rate established for that period. 
In a closed rate period a subsidized carrier who uses less than the amount 
of tax allowance forecast, theoretically, at least, has experienced reduced earn- 
ings. Hence, the “need” of such carrier would have been underestimated in the 
mail rate and the carrier would be compensated for only 50 percent of its 
additional “need” by the overestimate of the tax allowance. Under these condi- 
tions the carrier generally petitions the Board for a higher rate, for future 
periods, to cover the increase need. Conversely, if the carrier’s actual earnings 
should increase above the forecast, the estimated tax allowance then would be 
less than the actual tax liability. In this instance the Board, on its own initiative, 
would reopen the rate because of increased earnings. 

In view of the foregoing, we are of the opinion that while there may be 
differences between the estimated income-tax allowances for mail-pay purposes 
and the final tax liability applicable to mail pay, such differences could be 
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either higher or lower, because of the necessity for forecasting revenue and 
expenses in a ratemaking process. In fixing a future rate based upon past 
performance and future forecast, all elements of revenue and expenses are 
subject to fluctuations beyond the control of the Board and, in some instances, 
the carrier. The protective feature in the act, however, is the authority of 
the Board, upon its own motion, to reopen a rate case at any time it is of 
the opinion that the return to the carrier is exceeding the amount which con- 
templated at the time such rate was established. 


SALARIES OF EXECUTIVES OF SUBSIDIZED AIRLINES 


The Board in the past has limited the amounts paid in salary to top executives 
of smaller air carriers, which amounts were underwritten with Government 
subsidy. The limits have ranged from $12,000 to $18,000 a year. To our knowl- 
edge no limitation on salaries of executives of subsidized domestic trunkline 
or international carriers had ever been set until the Transatlantic Final Mail Rate 
case, decided December 20, 1954. 

In that case the Board set $65,000 as the maximum individual salary allow- 
able for mail pay purposes. The limitation applied to one large domestic- 
international carrier. Since only this carrier’s international division was in- 
volved, only the portion of the excess saluries allocated to that division was 
disallowed. The Board's examiner, in his initial decision, treated the subject 
in this manner: 

“The question presented is not related to the worth of the individuals to the 
company or a proper salary level for them. Management is free to reach its 
own decision in the matter. The sole question * * * relates to how much of 
such salaries should be underwritten by the taxpayer through need mail pay 
rather than by the stockholder. The standard of $65,000 per year is roughly 
based on the average of the average salary and the highest salary paid the presi- 
dents of * * * (three large trunklines) in 1950 and 1951.” [Emphasis sup- 
plied.] 

We concur with the principle that management should be free to pay what- 
ever salaries are necessary to attract competent people and that the amounts 
to be underwritten through subsidy should be limited. On the other hand, 
we question the soundness of the method used in arriving at the standard of . 
$65,000 a year for the following reasons: 

1. Taking an average of an average is not basically sound, especially when 
giving disproportionate weight to the highest salary paid. 

2. The executive salaries of the other carriers used in determining the aver- 
age were not supported by subsidy. 

8. The individual limitation has no relation to overall executive salaries 
paid. Thus a subsidized carrier with 20 vice presidents and 6 assistant vice 
presidents is subject to no limitation so long as each salary is under the maxi- 
mum amount adopted by the Board. 

Recommendation to the Congress.—We recommend that the Congress impose 
a limitation on salaries of airline executives for allowance in determining 
subsidy for a carrier. 

Section 805 (c) of the Merchant Marine Act, 1936, as amended by section 20 
of Public Law 586, 82d Congress (66 Stat. 765), states that, when considering 
profits of subsidized steamship lines in the determination of subsidies, “* * * no 
salary for personal services in excess of $25,000 per annum paid to a director, 
officer, or employee by said contractor, its affiliates, subsidiary, or associates, 
shall be taken into account * * *,” 

Since the Congress has seen fit to establish a policy regarding the allowable 
salaries in granting subsidies to ship operators, there would appear to be 
precedent for it to include a similar limitation in the Civil Aeronautics Act 
governing the air transport industry. Therefore, in the event the Congress 
should consider establishing any salary limitation, we recommend that it also 
adopt the language appearing in section 805 (c) of the Merchant Marine Act 
defiining the term “salary” as including “wages and allowances of compensation 
in any form for personal service.” 

Furthermore, in our opinion, it is as important for the Board to limit the ag- 
gregate amount of executive salaries to be underwritten by the taxpayer as it 
is to limit the individual amount. 
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TRAVEL BY GOVERNMENT PERSONNEL 


Government employees traveling by air on official business overseas are not 
required to go on United States airlines. Statistics are not available as to 
the extent to which such traflic is diverted from our international carriers. Any 
revenue from this traffic would reduce their subsidy requirements. 

In this connection we cali attention to a provision in the Merchant Marine 
Act of 1936 (49 Stat. 2015) which states: 

“Any officer or employees of the United States traveling on official business 
overseas or to or from any of the possessions of the United States shall travel 
* * * on ships registered under the laws of the United States where such ships 
are available unless the necessity of his mission requires the use of a ship 
under a foreign flag * * *.” 

Recommendation to the Congress.—We recommend that the Civil Aeronautics 
Act be amended to conform in the above respect to the Merchant Marine Act 
to prevent the possible diversion of Government travel to foreign air carriers. 
The President’s Air Coordinating Committee supports this recommendation by 
stating at page 16 of the Civil Air Policy report that ‘Wherever possible, Gov- 
ernment travel abroad on commercial planes should be on United States-flag 
carriers.” 


CONTRACT NEGOTIATION FOR SUBSIDY 


Direct Government support to the airlines is furnished through the medium of 
mail pay, based on rates established by the Board. The mail pay, pursuant to 
Reorganization Plan No. 10 of 1953, effective October 1, 1953, is composed of two 
distinct elements: (1) service or compensatory pay, paid by the Post Office 
Department, computed at a fixed amount for each mail ton-mile, and designed to 
compensate the carrier for the reasonable costs involved in transporting the mail, 
plus a fair return on the investment used and useful in the conduct of such service 
and (2) subsidy pay, which together with all other revenues, is designed to enable 
the carrier, “under honest, economical, and efficient management, to maintain 
and continue the development of air transportation to the extent and of the 
character and quality required for the commerce of the United States, the Postal 
Service, and the national defense.” “ Subsidy payments are made by the Board; 
the amounts to be paid are computed by deducting from the overall “need” of the 
carrier, as fixed and determined by the Board, service mail payments made by the 
Post Office Department. 

Reorganization Plan No. 10 thus provided for a separation of the payment 
function, but it did not disturb the power of the Board to establish a single overall 
mail rate comprising both service and subsidy pay. Payments to carriers were 
still made on the basis of services rendered in connection with the carriage of 
mail, rather than a certain amount for providing mail service and a separate and 
distinct amount to promote the development of air transportation, without regard 
to mail carried, 

Recommendation to the Congress.—We recommend that the entire subsidy 
function be removed from the scope of the Board’s quasi-legislative, judicial, 
ratemaking, and regulatory functions. We propose that a Subsidy Administrator 
be appointed by the President and thereafter be administratively responsible to 
the Chairman of the Board. The position should necessarily be filled by a person 
well-versed in the economics and principles of the air transport industry, a person 
who would be afforded rank and authority commensurate with his duties and 
responsibilities. Such official would assume the functions of (1) determining 
the level of assistance to each air carrier applicant, (2) executing the subsidy 
program on a negotiated contract basis, and (3) developing ways and means of 
reducing the subsidy requirements through expert studies and assistance to 
carriers. The Administrator should scrutinize at all times the financial condi- 
tion and operations of the carriers toward the end of assisting them as quickly as 
possible to attain self-sufficiency. The carrier should keep the Administrator 
fully apprised of any and all of its proposed major changes in its financial 
structure, equipment, and activities which would have an effect either directly or 
indirectly upon its subsidy requirements. 

To be completely effective, the Administrator should, for the most part, func- 
tion independently of the Board, except to the extent that the latter would have 
final responsibility in those areas involving disputes. Needless to say, the 
Administrator would at all times work in close harmony with the Board and, of 


%8 Civil Aeronautics Act of 1938, sec. 406 (b) (52 Stat. 998; 49 U. S. C. 486). 
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necessity, would have access to all personnel, information, materials, and admin- 
istrative services pertinent to the performance of his task. It is not intended 
that a new organization be built up. Except for the addition of a few specialists, 
the services of the present rates and audits divisions and other components of 
the Board would be used. 

In this manner, we believe that the Board would be less encumbered and better 
enabled to devote a major portion of its time and attention not only to the day- 
to-day items coming before it, but to long-range matters involving service mail 
rates, passenger and property transportation rates, route evaluation, mergers, 
and the promulgation of the economic regulations and the civil air regulations. 

In order to effectively administer the subsidy program, the Subsidy Adminis- 
trator should be authorized to ascertain the fair and reasonable level of subsidy 
payments, and then enter into negotiated contracts with the carriers involved. 
The contract should include such terms and conditions as would be desirable to 
protect the interest of the Government and to promote the purposes of the Civil 
Aeronautics Act. These contracts should be for a fixed period of time, with the 
proviso that amendments may be made at any time upon agreement of the parties. 
The contract should clearly indicate that the subsidy payments to the carriers 
are for the purpose of promoting the development of the Nation’s air-transporta- 
tion system, and represent compensation to the carrier for furnishing such service 
as may be authorized in its certificate of public convenience and necessity other 
than the carriage of mail. The contract amount should be initially set at a maxi- 
mum figure consistent with the carrier’s forecast of operations during the 
contract term, after analysis and review by the Administrator for reasonableness, 
There is no reason for detailed and intensive study at the outset of the contract. 
Provision should be made, however, for an annual review and audit of the 
carrier’s operations so that adjusted payments can be negotiated at any time, 
should conditions so warrant. 

At the expiration of the contract there should be a comprehensive review and 
examination of the carrier’s activities during the entire period and, in the light 
of the statutory requirement of “honest, economical, and efficient management,” 
a final contract amount should be negotiated on a cumulative basis. In the 
event that agreement cannot be reached as to final settlement of the contract, 
upon petition of either party, the Civil Aeronautics Board should arbitrate the 
issues, and its decision should be final. 

As a necessary supplement to this plan, and in order to enable the Admin- 
istrator to hetter carry out his functions, we believe that the Congress should 
establish certain national policy guides regarding subsidy payments. (See 
p. 44). 

Advantages of proposed system 

A few of the more important advantages to be achieved under the proposed 
system of independent subsidy determination and administration are: 

1. Incaleulable savings of time and money would accrue to both the carriers 
and the Government through elimination of the lengthy legalistic procedures 
presently employed by the Board in establishing subsidy amounts. The result- 
ing speed in clearing up subsidy questions through the contract process will be 
important to the carrier in that it will have timely knowledge of the approximate 
financial assistance it can reasonably expect, and be able to plan its operations 
accordingly. 

2. The contracting process would enable the subsidized carrier to report more 
accurately and promptly its operating results. The present Board procedures 
have been criticized on the basis that a carrier’s financial reports cannot disclose 
actual operating results and net income. That is, the reports must continually 
note that a final rate has not been set by the Board and that the effects of a final 
rate on the finacial condition of the carrier are unknown. Months or years later 
the carrier may be able to report adequately on the preceding years, but it is 
difficult for the investing public to understand clearly this arrangement. The 
fact that delay in obtaining a rate forces the carrier to report a temporary 
operating loss, or even a small profit precluding a dividend, is enough to discourage 
stable equity financing. 

3. Under the contract method, payments made during the term of the contract 
found to have been excessive upon periodic audit and final review can be recouped, 
Under the present system, in establishing a mail rate for an open rate period, the 
Board is acting after the facts are known. In effect this is a cost plus a fair 
return on investment method of determining a mail rate. Generally, however, 
when establishing such a rate, the Board will simultaneously establish a final 
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future rate based on past performance and future forecast. If the latter results 
in a higher return than anticipated, the only recourse under the present law is 
for the Board to reopen the case upon its own motion and to establish a new 
rate effective only from the date reopened, Under present Board procedures, 
however, the rate staff analyzes reported carrier data on a quarterly basis, con- 
sidering the results for the 12-month period then ended. Necessarily there is a 
time lag between the close of the reporting period and the time that the data 
are furnished by the carrier, and a further delay to allow for review and 
analysis. Thus the decision to reopen a rate because of excessive earnings may 
not occur until approximately 3 months or more have passed. Excessive earn- 
ings during this period, as well as in any prior closed rate period, are not avail- 
able for recapture. 

4. The need for establishing elaborate and complex mail pay rate formulas 
would be eliminated because there would be a complete divorcement of subsidy 
from mail rates, and subsidy would no longer be a rate, but an amount. Under 
the contract method, rate formulas would not be required since periodic dis- 
bursement of the subsidy could be made whenever necessary, in accordance with 
the carrier’s certified requests for payment under the contract. There would be 
a definite saving over the present method of processing subsidy claims. 

5. The Administrator would be charged with devoting full time to subsidy 
problems. By the same token the Board would be able to concentrate on other 
matters requiring its urgent attention, especially the development of a sound 
national route pattern, and the elimination of its backlog of cases. 

In a letter dated June 3, 1955, to the chairman of the Committee on Interstate 
and Foreign Commerce, United States Senate, we furnished suggested contractual 
statutory provisions for use as guidelines by the proposed Subsidy Adminis- 
trator should the contract method be enacted into law. This letter is included 
as appendix EB. 

While our recommendation has been directed toward a contract system under 
the direction of a Subsidy Administrator, we are not opposed, as an alternative, 
to the contract functions being performed within the Board’s present framework. 
Our major objectives in either case are that the Congress provide for (1) the 
complete separation of service mail pay and subsidy, (2) fixing the amount of 
subsidy on a contract basis subject to periodic review, and (3) recapture (with 
respect to the subsidy so determined) of any “excess profits,” as determined by 
the Board, accruing to the carrier during a contract period. 

While the fixing of a service mail rate would continue to be handled through 
a formal proceeding, our conception of the alternative plan contemplates that 
the determination of subsidy would not. Instead, subsidy contracts would be 
negotiated and submitted to the Board for approval, without formal hearing and 
oral argument. : 


NEED FOR CONGRESSIONAL POLICY GUIDANCE 


Section 2 of the act contains the congressional declaration of broad policy, 
as follows: 

“In the exercise and performance of its powers and duties under this act, 
the Board shall consider the following, among other things, as being in the 
public interest, and in accordance with the public convenience and necessity— 

“(a) The encouragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign and domestic 
ya aang of the United States, of the postal service, and of the national 

‘ense ; 

“(b) The regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest degree of safety 
in, and foster sound economic conditions in, such transportation, and to 
improve the relations between, and coordinate transportation by, air carriers ; 

“(c) The promotion of adequate, economical, and efficient service by air 
carriers at reasonable charges, without unjust discriminations, undue pref- 
erences or advantages, or unfair or destructive competitive practices ; 

“(d) Competition to the extent necessary to assure the sound develop- 
ment of an air-transportation system properly adapted to the needs of the 
foreign and domestic commerce of the United States, of the postal service, 
and of the national defense ; 

“(e) The regulation of air commerce in such manner as to best promote 
its development and safety; and 
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“(f) The encouragement and development of civil aeronautics,” 

We suggest the inclusion by amendment of additional policies, particularly 
with regard to the duration of subsidy to be afforded certificated air carriers, 
In this connection, attention is invited to the President’s Air Coordinating Com- 
mittee report entitled “Civil Air Policy,” issued in May 1954. The report con- 
tains many constructive recommendations which warrant consideration in the 
adoption of basic policies designed to lessen the Nation’s airline subsidy expendi- 
tures. We concur generally in many of the broad statements of the ACC. 

It should be noted that the Board, as a quasi-legislative judicial arm of the 
Congress, is not compelled to adopt the President’s policies as guides in its 
deliberations. To be sure, the report indicates that the Board,“ as one of the 
agencies participating in the study, has “approved these policies and [is] ready 
to carry them out to the fullest extent practicable.” And to a limited degree the 
Board undoubtedly has applied the suggestions contained in the report. There 
are no indications, however, that the Board has adopted such recommendations 
of the Air Coordinating Committee as: 

1. “In keeping with overall transportation objectives, airline subsidy should, 
so far as possible, be limited to strictly temporary aid, designed to develop 
needed services which could not progress at an adequate rate without Federal 
support. 

2. “Where the public interest requires the continued maintenance of uneco- 
nomical services, increased emphasis should be placed upon the inclusion of such 
operations within route systems that are capable of absorbing their cost with- 
out subsidy. 

3. “The existence of a route certificate should not in itself obligate the Govern- 
ment to continue subsidizing a service, if it is determined that the cost has be- 
come disproportionate to the public benefits. 

4. “In the future, the Government’s maximum commitment for subsidizing 
any new or renewed route should be limited, both as to amount and duration, 
at the time route authorization is granted. If it becomes impossible for a car- 
rier, within its authorized subsidy, to provide the service for which it was certifi- 
eated, it would then be necessary for such carrier to seek reconsideration of its 
route certificate.” 

Another point covered by the report, although not specifically stated as a rec- 
ommendation, concerns the minimizing of international subsidy requirements 
through “the avoidance, or elimination where it now exists, of uneconomic com- 
petition between United States-flag services.” 

Of paramount importance at this time is the advisability of expediting a pro- 
gram adjusting the route structures and certificates of the various local service 
carriers so as to provide the maximum opportunity to improve their economic 
position within the general scope of their intended type of operation. 

There may also be some opportunity to develop improved route systems through 
mergers between local service carriers or between local service and trunk car- 
riers. With such adjustments, the carriers should be required to meet a definite 
schedule for an orderly phased reduction and eventual elimination of subsidy 
support. ‘In the absence of exceptional circumstances, if any local serviee car- 
rier does not continue to make significant progress toward self-sufficiency, in 
accordance with the schedule, consideration should be given to terminating the 
ecarrier’s operating authority. 

We agree with the conclusion reached by the President’s Committee that there 
is no sound reason why air transportation, any more than any other industry 
in the Nation’s economy, should enjoy permanently the contingent protection 
against future loss afforded by an eligibility to seek resumed subsidy payment. 
Such protection is not conducive to maximum vigor and economy of the indus- 
try’s management and may, in fact, retard the long-term progress of the industry. 
Therefore, as stated in the President’s report, to ease the transition to a subsidy- 
free status for air carriers, temporary financial relief, including loans, loan 
guaranties, or other interim measures may be justified in lieu of outright subsidy 
grants to meet situations in which these carriers face temporary financial diffi- 
culties, and are unable to obtain private credit on reasonable terms. 

Recommendation to the Congress.—We recommend a more specific declaration 
of congressional policy covering those areas mentioned above. This should serve 





4 Chon Gurney, former Board Chairman, was vice chairman of the Air Coordinating 
Committee, 
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as an invaluable guide to the Board and the air transport industry in clarifying 
many of the issues which heretofore have been resolved in individual cases and 
may or may not have been given general application. 

It is especially important for the Congress to provide guidance in areas 
where termination of subsidy support is unlikely in the foreseeable future. We 
believe that the Congress should lay down the basic determinations of what 
is public interest, how many subsidy dollars are warranted, and how long sub- 
sidy shall continue. 


EsTIMATED RECOVERY OF SuBSIDY UNDER THE SUPREME CoURT DECISIONS OF 
FEBRUARY 1, 1954 


On February 1, 1954, the Supreme Court of the United States rendered two 
important decisions interpreting section 406 of the act. In these cases the Court 
held that the Board had not properly interpreted the statute in determining 
the subsidy need of the air carriers since it had failed to include all of the car- 
riers’ revenues in setting mail rates. A summarization of the cases follow. 


DELTA AIR LINES, INC,, SUCCESSOR TO CHICAGO & SOUTHERN AIR LINES, INC., (347 
U. S. 74) 


In the Delta case the carrier was operating under a closed mail rate covering 
its domestic operations. This rate for which Chicago & Southern had applied 
in 1944 and 1945 was designed to afford the carrier a net return after taxes of 
7.4 percent on that part of its investment allocable to domestic operations for 
the period beginning January 1, 1948. 

In 1946 the carrier petitioned for a mail rate covering its international route. 
On October 18, 1951, the Board established rates retroactively for the period 
from November 1, 1946, to December 15, 1950, and prospectively from Decem- 
ber 16, 1950. In fixing the “need of the carrier” for the past period, the Board 
refused to apply the excess earnings (the amount which exceeds a fair and rea- 
sonable rate of return) of the carrier’s domestic operations against the losses 
of its international operations. Both the Court of Appeals and the Supreme 
Court, however, found that the “need” of the carrier should have been measured 
by considering the results of the carrier’s entire operations. Therefore the 
excess earnings of one of its divisions should have been offset against the losses 
of its other division, as contemplated by the statute. 


WESTERN AIR LINES, INC (347 U. 8S. 67) 


Western Air Lines, Inc., petitioned for a rate order on April 26, 1944. In 1951 
the Board determined the rate for the period May 1, 1944, through December 31, 
1948. 

The carrier realized profits in excess of $1 million from the sale, with the 
approval of the Board, of the certificate and properties for air operations of 
one of its routes. The Board treated the profit (about $650,000) derived from 
the sale of “tangible assets” as “other revenue” and reduced the mail com- 
pensation accordingly. But it declined to reduce the mail pay allowance by 
the profit realized from the sale of the “intangible value” of the route for its 
stated reason of desiring “to encourage improvement of the air route pattern 
through voluntary route transfers by other carriers.” Notwithstanding this 
statement of policy, however, the Court restated its position that the carrier’s 
“need” encompassed its overall requirements after having given effect to “all 
other revenue” from whatever source derived. 

In compliance with this decision, the Board issued order No. E-9264 dated 
June 1, 1955, requiring a refund of $467,482 of subsidy previously allowed West- 
ern. Since the original payment had been made by the Post Office Department, 
the refund would be made to the Department. Therefore the Postmaster Gen- 
eral requested payment from Western and the carrier has agreed to make reim- 
bursement in six monthly payments beginning in August 1955. 

Since these cases interpreted section 406 (b) of the act to mean that the “need” 
of a carrier must be computed with reference to the entire operations of the 
carrier, the Board, in applying the Court’s decisions to carriers operating more 
than one division, has no alternative except to review each carrier’s operations 
as a whole under established rate review procedures. 
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POSITION OF THE BOARD 


Since February 1, 1954, the Board has taken into account the Supreme Court 
decision in setting new rates. However, the problems involved in determining 
the precise amounts and periods during which excess earnings will be available 
for offset purposes are complex. 

In its budget justification for 1956, the Board listed the major questions to 
be resolved in determining the total amount available for offset purposes. These 
questions and the actions taken by the Board as reported in the budget justifica- 
tion are: 

“(a) In determining the amount of excess earnings of the closed division 
(or divisions), should the Board consider the past period as a whole, thereby 
offsetting years in which excess earnings were realized against years in which 
earnings deficiencies were sustained, or should the Board consider only those 
periods in which excess earnings were realized? If during the past period as 
a whole the other division sustained earnings deficiencies should such deficiencies 
be made up with additional mail pay? 

“(b) Should the Board consider earnings deficiencies sustained by the closed 
division during a period which had been reviewed and for which a rate had 
been established on a retroactive basis in an independent rate proceeding? 

“(c) In determining the amount of excess earnings should the Board review 
the operations of the closed division, applying the customary rate-making ad- 
justments, or should the determination be based upon actual results alone, i. e., 
reported data adjusted only to reflect sound accounting principles? 

“(d) Should the rate of return applied to measure excess earnings be that 
customarily allowed in establishing mail rates generally, or do special considera- 
tions warrant departing from the customary rates of return? 

“The first formal proceeding to involve application of the principle was the 
Transatlantic Mail Rate case, which involved past period rates as far back 
as 1946 and final future rates for both Pan American and TWA. However, the 
hearing in the case had been closed prior to the handing down of the Supreme 
Court decision. By order of September 29, 1954, the Board required reopening 
of the record and further hearing, for accumulation of necessary data and, in 
the accompanying opinion, set forth the basis upon which it intended to apply 
the decision, as follows: 

“(a) In determining whether or not closed divisions have produced excess 
earnings, earnings deficiencies in any year of the past period should be netted 
against excess earnings realized in other years or the review period. Any result- 
ing excess earnings remaining would then be applied against the need of the 
open division. 

““(b) The operating results (i. e., deficiencies) of closed divisions for periods 
covered by a subsidy rate established on a past period basis should be excluded 
from consideration in determining the amount of any offset. 

“(e) In determining the amount of excess earnings, the Board will apply to 
the operating results the statutory standards of honest, economical, and efficient 
management.” 

The order of September 29, 1954, in the Transatlantic Final Mail Rate case, 
was contested by both Pan American and Trans World, but was reaffirmed by 
the Board in its opinion and order dated June 7, 1955 (order No. E-9282). 
However, the question as to the rate of return to be allowed in computing excess 
earnings remains unanswered. 

With regard to the question of retroactivity, the Board has taken the posi- 
tion that the Court decisions will have no effect in those cases where all divi- 
sions are on a final rate, and, accordingly, is confining its activity in the offset 
issue to those carriers who have one or more divisions for which final rates 
SES not been in effect. The Comptroller General concurs in this view. (See 
p. 5. 


POST OFFICE DEPARTMENT ESTIMATE OF AMOUNTS AVAILABLE FOR OFFSET 


In June 1954 the Postmaster General, in a letter to Senator Harley M. Kilgore 
of the Senate Committee on Appropriations, asserted that the various carriers 
affected by the Supreme Court decision had $50,798,000 in excess earnings 
available to offset subsidy payments. (This included $350,000 due from Western 
Airlines—an exclusively domestic operation.) The $50,798,000 was computed 
by the Department and purported to be the total earnings for the various 
carriers in excess of the fair rate of return. The Department used, as a fair 
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rate of return, 8 percent for domestic operations and 10 percent for interna- 
tional operations, which concurs with the Board's past practice on prospective 
mail rates. 

The Department subsequently has admitted that its assertions were high, and 
in a statement before the subcommittee of the House Committee on Appropria- 
tions on February 22, 1955, one of its representatives explained that it is impos- 
sible to estimate the total reimbursement applicable to the period prior to 
October 1, 1953, until the Board makes its final decisions in the matter. 

The Department’s assertion had included $15,857,000 as excess earnings for 
1 carrier. However, this carrier had received only $2,627,000 in temporary 
mail pay which included service mail pay. Despite the high excess earnings, 
the Department would be entitled as a maximum to recover only the amount 
by which the Board finds that the temporary payment of $2,627,000 exceeds the 
service mail pay. In the case of another carrier, the Post Office Department 
estimate was based only on periods of excess earnings without regard for other 
periods when the carrier was operating at a loss. 


BOARD ESTIMATE OF AMOUNTS AVAILABLE FOR OFFSET 


The Board’s staff has prepared an estimate of the amount of excess earnings 
available from the various carriers to offset subsidy, which indicates that 
$27,113,482 may be available compared with the Department’s assertion of 
$50,798,000. 

It should be pointed out that any recoveries resulting from the offset issue 
for periods prior to October 1, 1953, representing the major portion of the 
amounts involved, will be for the account of the Post Office Department and 
therefore will have no effect on either current or future subsidy estimates or 
appropriations of the Board. Recoveries for the period after October 1, 1953, 
will be for the account of the Board and will be considered in its future budgetary 
requirements, 


GOVERNMENT SAFEGUARDS TO INSURE RECOVERY OF SUBSIDY PAID DURING PERIOD OF 
EXCESS EARNINGS 


The Post Office Department assertion of $50,798,000 of excess earnings by 
the various carriers available for offset purposes and the Board’s staff estimate 
of $27,113,482 pertain to the following carriers: 





Estimate of excess earnings 
Carrier bb Bend 

y Bo 

By POD! staff 
ida Sik ish cdo pik ks ani ds wi ldbec lan cednndotedda $1, 000,000 | 2$2, 000, 000 
GREE (ERED. DOURMEED)..n. .. pncncenccoccnenseshoncanivdinshialcbeianuinhint hii 2, 746, 000 2 1, 448, 000 
a i etal ee he eee aia 2 450, 000 
EG bksh cas ante ~anlaghs subsdaperatbaphas@eytipenqgoabedapaleded 6, 815, 000 3 13, 806, 000 
Tee WN ly eb. Coe AE d LS Sh Adin ceetcbSibnatbbisaddawesdseue . 030, 000 3 8, 942, 000 
RED Bo etn cach cehnspsndlid ncankticeidln cdot iemeemababéta ie eer 
Fe ands o Fiir snk diahs ccenmednateeoeeteantenbetused-amanieandah 4 467, 482 


1 Letter from Postmaster General to Senator Kilgore, June 5, 1954. 

3 Estimates furnished by staff of Mail Rates Section. 

* Brief dated July 29, 1955, submitted by Bureau Counsel in Reopened Transatlantic Final Mail Rate 
case, docket No. 1706. 

4 Board Order No. E-9113 dated April 19, 1955. 


The Board has firmly established the amount due from Western Air Lines, Inc., 
and the carrier has agreed to refund the excess earnings to the Post Office 
Department in 6 monthly installments. 

In the Transatlantic Final Mail Rate case the Board decided that $11,602,000 * 
in additional payment was due Pan American for the period from January 1, 1946, 
to December 31, 1953. (This included $4,792,000" due to American Overseas 
Airlines, Inc., which is now merged with Pan American.) Payment of this 


% Upon reconsideration, the Board has amended these amounts to $14,043,000 and $5,333,- 
000, respectively (Order No. E-9530 dated August 30, 1955). 
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amount will be withheld pending final determination of the amount of excess 
earnings available to offset subsidy payments. 

In addition, any payments made to Pan American or TWA for the period after 
December 31, 1953, are also subject to such adjustment as may be required by the 
Board’s final determination in the reopened offset proceeding. 

As for the remaining balance due from Pan American and the amounts due 
from TWA and the other carriers, the Government’s interests are also well pro- 
tected. The recovery of any amounts determined to be available for offset pur- 
poses is assured because these carriers transport airmail and the Post Office 
Department can withhold service mail payments until the full amount is 
recovered. Similarly any amounts due the carriers by any Government agency 
for transportation of passengers or freight or for any contractual relationships 
could be withheld to insure full recovery of the excess earnings. 


COMMENTS ON REVIEW 


We have reviewed the status of the air carriers operating more than one 
division for the purpose of determining the extent and effect of the Supreme 
Court decisions. 

The carriers affected by the decisions may be grouped under the following 
categories : 


1. Carriers receiving temporary rate for one or more divisions 


The most significant group of carriers consists of those who had one or more 
divisions on temporary rates at February 1, 1954, and who may have excess 
earnings in one division that could be used to offset subsidy requirements of 
another division or divisions. 

This group includes the carriers listed below. In each instance we show the 
periods under discussion, the Post Office Department assertion of the amount 
available for offset, and the Board’s most recent estimate of the amount for 
offset. These amounts have no legal effect as to accuracy or finality in the absence 
of a full hearing and adjudication by the Board. Proceedings are in process to 
determine the amount of offset involved for each of the carriers. 

(a) Pan American World Airways, Inc., and Trans World Airlines, Inc.—The 
order dated December 20, 1954, in the Transatlantic Final Mail Rate case estab- 
lished mail rates retroactively for American Overseas Airlines, Inc. (AOA), for 
the period from January 1, 1946, to September 25, 1950; for Trans World Airlines, 
Inc. (TWA), for the period from February 5, 1946, to December 31, 1953; and 
for Pan American World Airways, Inc. (PAA), for the period from January 1, 
1946, to December 31, 1953. In addition, the order established prospective rates 
for PAA and TWA (transatlantic divisions) effective January 1, 1954. (AOA 
was merged with PAA on September 25, 1950.) The order stated that the com- 
pensation established is subject to such adjustments as may be required by the 
Board’s final determination in the offset proceedings made necessary by the 
Delta decision of the Supreme Court. 

In determining the periods during which excess earnings were available to 
offset subsidies, the Board excluded periods for which rates had been set retro- 
actively (order No. E-9282, dated June 7, 1955). Thus, in the case of TWA, the 
Board excluded earnings from its domestic division during the period from 
March 14, 1947, to December 31, 1950, for which a final rate was established in 
September 1951. In determining excess earnings for PAA the Board included 
the following periods and divisions : 


Division: Period 
PO in cacthidnnad Retiabwidlen bnieies Jan. 1, 1951—Dee. 31, 1953. 
DB ok). dh ctidcdnnctinnadcbnbineincenaeean July 1, 1951-Dece. 31, 1953. 
REI Re 8 RAI sca eicce siaricnicippcvieabienhaniianbiiles Jan. 1, 19538—Dee. 31, 1953. 


The rates for prior periods for these divisions had been either set retroactively 
or, in the case of LAD for calendar year 1952, are still open. 

The Post Office Department in its letter to Senator Kilgore dated June 5, 1954 
(printed in Congressional Record, Senate, June 14, 1955, p. 6920), asserted that 
PAA had $6,815,000 and TWA had $24,030,000 of excess earnings available to 
offset subsidies paid to these carriers. The most recent estimates prepared by 
the Board’s staff (October 1955) show that $13,806,000 will be available for offset 
against PAA’s subsidy, and $8,942,000 will be used to reduce subsidy paid TWA 
in prior years. These estimates have not been accepted by the carriers. Because 
of the amounts involved and the periods covered, an early settlement appears 
improbable. 
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(b) United Air Lines, Inc.—On December 14, 1954, United agreed to accept 
only a service mail rate on its Hawaiian route for the period from May 1, 1947, 
to August 6, 1952. In its assertions to the Congress, the Post Office Department 
indicated that $15,857,000 of excess earnings from domestic operations would be 
available from United to offset subsidy payments, if any, on its overseas route. 
However, since the carrier has agreed to accept a service mail rate only, the 
question of subsidy and offset is eliminated. 

(c) Braniff Airways, Inc.—The rate for the Latin American operations of this 
carrier is open for the period from June 4, 1948, to December 31, 1953. Final 
rates were established for both domestic and overseas operations effective Jan- 
uary 1, 1954. These rates were reopened effective January 1, 1955. It is ex- 
pected that when a final rate is established for the overseas operations for the 
open period 1948-53, the excess earnings of the domestic division will be taken 
into consideration. The Post Office Department has asserted that $1 million of 
excess domestic earnings is available from Braniff for offset against subsidy to 
its Latin-American division. The Board rate staff has estimated $2 million as 
the amount available for offset purposes. The actual amount will be determined 
and taken into consideration in establishing rates for the open periods. 

(d) Delta Air Lines, Inc. (Chicago & Southern Air Lines, Inc.).—Chicago & 
Southern was merged with Delta effective May 1, 1953, and is the carrier directly 
affected by the Supreme Court decision. The Post Office Department has as- 
serted that $2,746,000 will be available to offset subsidy payments for the periods 
from November 1, 1946, to December 15, 1951, and from May 1, 1953, to April 30, 
1954. The Board mail rate staff, on the other hand, has estimated an amount of 
$1,448,000 available for offset for the period from January 1, 1948, through Sep- 
tember 30, 1951. The actual amount and the periods involved will be decided 
by the Board at some future date. Hearings in this case were concluded in 
September 1955. 

(e) Northwest Airlines, Inc.—This carrier received final subsidy mail rates 
through December 31, 1950, for both its domestic and international divisions. 
The rates for both divisions are open for calendar year 1951. The carrier has 
reecived a service mail rate only for its domestic division since January 1, 1952. 
Its international division was paid under a final mail rate, including subsidy, 
for the period January 1, 1952, to December 31, 1953, and since January 1, 1954, 
it was paid under a temporary rate. 

The Board mail rate staff currently estimates that for the calendar year 1954 
approximately $450,000 of earnings of the domestic division will be available for 
offset against the subsidy requirements of the international division. The Post 
Office Department has made no assertions concerning this carrier. The actual 
amount of offset will be determined by the Board and taken into consideration 
in fixing final rates for 1954. 


. Operating divisions on temporary ratcs 

Alaska Airlines, Inc., and Colonial Airlines, Inc., are carriers with two divi- 
sions for whom final mail rates including subsidy had been established separately 
for each division. The rates for both divisions were reopened at the same time 
and final rates for the open period will be established in accordance with the 
Supreme Court decisions. Inasmuch as both divisions’ rates include subsidy, 
there will not be any excess earnings available for offset purposes. 

3. Single rate established for entire operations of a carrier 

In the case of another group of carriers, the Board, prior to the Supreme 
Court decision, had already established a single system rate for each carrier. 
The service mail rate established for the domestic division was extended to the 
overseas division. This group of carriers consists of American Airlines, Inc., 
Eastern Air Lines, Inc., and National Airlines, Inc. 

Pacific Northern Airlines, Inc., has also had a single rate established for both 
iis divisions. However, unlike the carriers noted in the preceding paragraph, 
both divisions of this carrier have been receiving subsidy. The rate for this 
carrier was reopened February 10, 1954. 


SERVICE-MAIL Pay 


The Civil Aeronautics Act of 1938 provides that the Board fix and determine 
the rates at which payments are to be made by the Post Office Department to 
those air carriers certificated to carry mail. The act does not distinguish be- 
tween service-mail pay and subsidy, both of which are included in the single mail 
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rate established by the Board for each carrier. However, when the operations 
of various carriers indicate that subsidy is no longer required, the rates set by 
the Board for such carriers are compensatory only, since they reimburse the car- 
riers only for the cost of carrying the mail, plus a fair rate of return, after income 
taxes, on that portion of the investment used and useful in the mail service. 


ADMINISTRATIVE SEPARATION OF SUBSIDY 


In view of the increasing amounts paid to the carriers since 1938, the President, 
the Congress, the Hoover Commission, the Board, the Post Office Department, 
various carriers, and independent experts all recommended that subsidy be 
clearly distinguished from service-mail pay. Action was taken in September 
1951, when the Board issued its report entitled “Administrative Separation of 
Subsidy From Total Mail Payments to Domestic Air Carriers.” A similar report 
was issued in June 1952 covering the international, overseas, and Territorial 
carriers, and both reports have been brought up to date by annual revisions. 
These so-called separation reports were administrative actions and were for 
information purposes only. A discussion of the method used by the Board in 
its administrative separation begins on page 63. Briefly, the separation study 
provided for service-mail rates for all the carriers, based upon the service rate 
established for the Big Four carriers (American, Eastern, TWA, and United) 
in a case concluded just a few days before the first separation report was issued. 
A discussion of the Big Four case begins on page 57. 


REORGANIZATION PLAN NO. 10 OF 1955 


A major step in the legal separation of subsidy from mail pay resulted from 
Reorganization Plan No. 10 of 1958. This plan, effective October 1, 1953, pro- 
vided that service-mail payments only be made by the Postmaster General, on 
the basis of rates established by the Board for the transportation of mail. The 
Board was delegated the responsibility of paying the carriers’ subsidy claims 
and, as a result, now includes and justifies the subsidy amount in its budget 
request, and audits the claims. 

In complying with plan No. 10 the Board fixed service rates to be paid by the 
Postmaster General in accordance with the information and data included in 
its administrative separation reports. The service-mail rates established for 
the domestic trunkline carriers were reopened as of April 1, 1954. New rates 
were set for these carriers in June 1955. (See p. 65.) The rates for local 
service carriers were reopened by the Board in June 1955, effective July 1, 1955. 
The rates for the international carriers remained in effect until April 7, 1954, 
when they were reopened by Board order. The Territorial carrier rates estab- 
lished in 1952 are still in effect. 


REVIEW OF SERVICE-MAIL RATES 


During the 4-year period ended June 30, 1954, service-mail payments for the 
transportation of mail by air totaled $205,345,000, as follows: 


[In thousands] 

















Class of carrier | Total ! 1951 1952 1953 1954 
Domestic trunklines $121, 955 $25, 432 $31, 773 $32, 307 $32, 443 
Local service - ce aint ute ‘= | 1,151 1, 139 1, 136 = 
Helicopter--_-- mish 907 891 1,814 | 
International and Territorial _ - ----| 74, 787 | 17, 156 | 17, 972 | 18, 620 | a1, 099 
|— niente Beckcetavnthitasheaeininigllst Stdstedeacntaniats: Macitaeaiara caine 
' 


Total... oo arte he | 2085, 345 r 44, 646 | | 61,775 | 53,877 | 55,047 
o 
1 Source: Board report entitled “‘Service Mail Pay and Subsidy for United States Certificated Air 
Carriers,’’ dated September 1955. 





In view of these large amounts we reviewed the basis for service mail rates to 
evaluate the principles used in their determination. Since a number of the 
carriers were free from subsidy during all or part of this period, a misapplication 
of sound principles or a miscalculation in the service rate might have resulted 
in excess payments of Government funds. However, no recoveries would be 
possible since a final rate established by the Board is legal and binding upon the 

rovernment whenever mail services are performed. In addition, it should be 
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noted that since all of the local service carriers and most of the international 
and Territorial carriers have been and continue to be subsidized, a change in 
service mail rate would result only in an inverse change in subsidy and no change 
in the total cost to the Government. 


BIG FOUR CASE 


We have made an intensive study of the Big Four case for two primary reasons. 
First, at the time of our review it was the only important case involving service 
mail rates that had been decided, and through this review we were able to gain 
some understanding of the policies and procedures of the Beard. Second, it was 
a landmark case in many respects. As the Board has aptly stated: 

“It made it possible for the Board to accomplish its administrative separation 
of service pay and subsidy in September 1951. It paved the way to sharp reduc- 
tions in subsidy effective October 1, 1951, for seven trunklines. Because of this 
case and the Board’s administrative separation reports, the promulgation of 
Reorganization Plan No. 10 of October 1953, was greatly facilitated.” 

In addition the ease, in effect, fixed the mail pay for the carriers involved from 
their respective petition dates in 1947 and 1948 to March 31, 1954. Through 
the years the Big Four have transported approximately 80 percent of all the 
domestic airmail, so that any rate established for them necessarily covers the 
payment of a large portion of the total airmail expense of the Government. 

Because the Board has since adopted a multielement rate concept effective 
April 1, 1954 (see p. 65), we believe that nothing would be gained by going into 
extensive discussion of the case, except to the extent we feel is necessary to an 
understanding of how the Board reached its decision. 


History and chronology 


The Big Four case was a mail-rate proceeding instituted by the Board as a 
result of petitions” filed by Eastern Air Lines, Inc. (Eastern), Trans World 
Airlines, Inc. (TWA), and United Air Lines, Inc. (United), following the general 
financial deterioration in the airline industry after the close of World War II. 
At the time of the petitions these carriers were receiving mail compensation 
at the rate of 45 cents a mail-ton-mile, the rate in effect since January 1, 1945, 
and the petitions requested relief in the form of substantial increases. The 
fourth carrier, American Airlines, Inc. (American), was included in the pro- 
ceeding as of April 7, 1948, by action of the Board in connection with show-cause 
orders proposing new mail rates for the Big Four.” Although initially con- 
sidered to be separate, the four caSes were consolidated by an order of the Board 
dated December 15, 1948, and thereafter was referred to as the Big Four case. 

The case was terminated on September 19, 1951, when the Board issued an 
order fixing and determining the “fair and reasonable final rates of compensa- 
tion to be paid * * * for the transportation of mail by aircraft, the facilities 
used and useful therefor, and the services connected therewith * * *.” By this 
order a rate equivalent to 63 cents a mail-ton-mile, and containing an undeter- 
mined amount of subsidy, was fixed for each of the four airlines for airmail 
carried during the period from the date of its petition to December 31, 1950; 
such rate was to be inclusive of, and not in addition to, mail compensation 
already received. At the same time the Board established a service or com- 
penSatory rate of 45 cents a ton-mile for all mail carried on and after January 1, 
1951. Both the 68- and the 45-cent rates were applicable only to mail carried 
within the continental United States and between the United Sates and terminal 
points in Canada. 

Although the case continued for more than 4 years from the date of TWA’s 
petition, it was eventually settled, short of a full hearing and other formal pro- 
cedures, by a compromise whereby the Board and the various parties ™ to the 
proceeding reached an agreement as to the rates to be fixed. 

During the period that the case was in process, the Board found it necessary 
to grant immediate, temporary relief to the four carriers, providing mail com- 
pensation in excess of the amounts then being received. On May 7, 1948, the 
Board determined that TWA and United were in critical financial condition and 
needed prompt help, which the Board provided by means of an increased tcmpo- 


1%*The effective dates of the petitions were: Eastern, July 8, 1947; TWA, March 14, 
1947 ; and United, July 1, 1947. 

1 Northwest Airlines, Inc., was at this time a party to the proceedings, but was subse- 
quently separated from the case by action of the Board on December 15, 1948. 

4 Including the Postmaster General, Slick Airways, Inc., and the Flying Tiger Line, Inc. 


77632—57—pt. 1, vol. 2——-51 
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rary mail rate. American and Hastern also were made party to the new rate 
apparently because the Board desired to preserve the Big Four as a group for 
rate purposes. Again on May 25, 1949, the Board increased the compensation 
payable, but only to American, TWA, and United. The temporary rates thus 
established were in excess of the final rate fixed for the period and substantial 
recoveries became necessary. (See p. 62.) 


Basic principles and methods adopted by the Board 


The following comments apply only to the service mail rate established for the 
period commencing January 1, 1951 (45 cents a mail ton-mile), and not to the 
rate for the period ending December 31, 1950, since the latter rate was not based 
on costs. (See p. 62.) 

The Board generally used the “cost of service” concept, as opposed to the “‘value 
of service” theory. Its reason for not using the latter theory was the fact that 
the Government is the sole purchaser of airmail service, and its ability to buy that 
service is practically unlimited. Therefore the Board decided that the mail rate 
should be based upon the allocated cost of carrying the mail, including an allow- 
ance for a fair rate of return, after provision for Federal income taxes, on the 
carriers’ investments used and useful in the mail service. The cost of the mail 
would be that incurred during 1950 in the regular combination service ” of the 
earriers and would exclude from consideration any mail transported in coacu 
and all-cargo services. 

Allocation of costs to the mail service was necessary, since there was no infor- 
mation available as to costs directly attributable to mail. Briefly, the allocation 
method employed was to (1) start with the reported overall costs of each carrier, 
(2) modify those costs in accordance with various accounting adjustments, (3) 
distribute the adjusted costs to the several services of the carrier, including the 
regular combination service, and (4) assign a portion of the latter service to the 
mail carried therein. 

To determine the investment allocable to the mail service (upon which the 
allowance for return would be calculated), somewhat the same method was em- 
ployed. That is, beginning with overall system investments, there were changes 
to reflect disallowances and adjustments necessary to arrive at the recognized 
investment bases. Then there were successive allocations to the domestic service, 
the regular combination service, and finally the mail service. 

Freight and express carried in regular combination service were treated as 
byproducts, sharing in aircraft capacity costs (direct flight costs, indirect main- 
tenance, etc.) only to the extent that the revenue received exceeded any direct 
costs assigned. Likewise family-plan traffic was considered a byproduct, shar- 
ing in capacity costs only to the extent of excess of revenue over assigned direct 
costs including passenger services. 

The priority of mail, being an intangible factor, was considered in cost deter- 
mination by (1) treating mail as a primary service, along with full-fare passen- 
gers, in allocating costs, and (2) allocating unused capacity costs between the two 
primary services on the basis of the revenue ton-miles of each weighted by their 
respective indexes of fluctuations in daily volume, 


Conclusions on reasonableness of the 45-cent rate 


Our major finding regarding the settlement of the future-rate phase of the Big 
Four case, that is, the establishment of the 45-cent service mail rate, is the fact 
that it was based on unaudited carrier information. This finding is discussed in 
detail hereinafter. Other findings not discussed include (1) the use by the 
Board of an averaging method which, in our opinion, was questionable, (2) the 
assignment to mail of a priority which the Post Office Department has stated 
exists in theory only, and (3) the failure to adjust on a standardized basis 
depreciation on the carriers’ ground equipment and facilities. 

Lack of audited carrier information.—Although the Board used the carriers’ 
operating results for the calendar year 1950 as the primary basis for the estab- 
lishment of the 45-cent rate, it failed to conduct comprehensive and timely audits 
to determine the accuracy and validity of the financial data of the carriers for 
that year.” Hence, the Board based its decision upon reported results along 
with additional information specifically requested of the carriers. As indicated 
on page 76, the information contained in the reports of certain carriers was found 


1” Regular combination service was considered the primary airline operation. It in- 

cluded first-class passenger traffic and freight and express as well as mail. 
An audit of 1950 cperetone was performed only for TWA, but was not commenced 
e audit results were not available for consideration by the Board. 


until 1952. Therefore t 
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to be not reliable. The Board accepted the cost and other data as being accurate, 
and found it necessary only to make adjustments in the areas of flight depreci- 
ation, integration costs, overhaul amortization, and grounding costs. There 
were no adjustments in other areas, since, to quote the Board, “The cost levels 
of the carriers do not appear to be unreasonable in 1950 for ratemaking pur- 

gen © 4%.” 
ia are no indications, however, that the Board was in a position to satisfy 
itself as to the propriety of reported expenditures, bearing in mind the basic 
requirements of “honest, economical, and efficient management” laid down by 
the Civil Aeronautics Act. The Board did not make any cost disallowances 
for inefficiency in arriving at the 45-cent rate. Also, the Board apparently de- 
cided, in determining the carriers’ recognized investment, that all equipment 
and facilities, both flight and ground, were properly employed in and required 
for the carriers’ operations., 

In this regard we noted that a study was begun by the Board in 1949 to examine 
the “* * * finances, routes, and operations of the Big Four carriers to deter- 
mine the causes for the disparity of apparent mail pay requirements among 
them, and to determine to what extent if any such differences may be occasioned 
by uneconomical and inefficient management * * *.” This investigation was 
merged with the Big Four case and was terminated when the case was settled. 

In answering the questions as to management and its possible effect on dis- 
parity, the Board said, in the Big Four decision, that there were “substantial 
differences in the approaches of management” as well as “varying effects of such 
major factors as the grounding of particular types of equipment.” It was con- 
cluded that the poor earnings records of TWA and United (in the postwar period) 
resulted from certain decisions and their timing. Furthermore, TWA and United 
were found to be at a disadvantage, despite the existence of comparable oppor- 
tunities to earn a fair profit, because of such factors as “‘inappropriateness of 
some of the aircraft types, inadequate or inappropriate seating configuration 
of aircraft, and excessive scheduling.” ‘These statements were made with re- 
spect to the period (approximately 4 years) ending December 31, 1950, and were 
used by the Board in justifying the 63-cent rate established for that period. Yet 
the Board did not find it necessary to correct the 1950 financial results to give 
effect to any disallowances that might be due to inefficiency or uneconomical 
management. 

The point in question is whether the Board determined that 1950, the opera- 
tions of which was the basis of the 45-cent rate, was in fact a normal year from 
the standpoints of air carriers’ costs and efficient and economical management. 


Conclusions on past period rate of 63 cents a mail ton-mile 


That phase of the Big Four case concerned with the fair and reasonable mail 
payments for the past periods ended December 31, 1950, was resolved by action 
of the Board in fixing lump-sum payments for each carrier. These payments 
were made at a uniform rate equivalent to 63 cents a mail ton-mile. Because 
of the temporary rate levels at which the carriers were being paid during these 
periods, significant recoveries were made from each carrier, as shown in the 
following table: 


[In thousands] 


Total American Eastern 


Temporary mail pay received from date of 
petition 5 $16, 300 
Final mail pay from date of petition 69, 7 16, 104 


Additional recoveries totaling $1,529,000 were made for 1951, since payments 
were made at temporary rates for most of the year. 

Our study of this phase of the case disclosed, among other things, that the 
mail pay fixed for the periods ended December 31, 1950, contained a subsidy ele- 
ment, the amount of which was not determined by the Board. In addition the 
Board did not ascertain the cost of certain alleged uneconomical and inefficient 
practices of two of the carriers and thus was in no position to know whether 
such practices were supported with mail pay. However, since the case was 
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settled by agreement among the various parties, including the Post Office 
Department, and because of the time element, we believe it unimportant to discuss 
the case at length. 


GROUP SERVICE MAIL RATES UNDER ADMINISTRATIVE SEPARATION 


To establish service mail rates under its administrative separation of subsidy, 
the Board divided the domestic certificated carriers into seven groups, on the basis 
of the number of revenue ton-miles per station experienced by each carrier during 
the year ended June 30, 1951. The Big Four carriers comprised group I. Then 
the Board determined the relationship that the average cost per revenue ton- 
mile for each group had to the average for the Big Four. The ratios thus 
obtained were applied to the 45-cent Big Four service mail rate to obtain 
service mail rates for each group. The group ranges and services rates were: 





{In thousands] 
Range in 

revenue ton- |Group service 

miles per mail rate 

station 

RETIN. F -n:totinnognaternaces iiteesicin cmeiteinin ooeerdaiaaanaeeadiicadidaidetaiaiadatintss thai bi aul 2, 001- $0. 45 
Juled advan SUVs cnidbdencuchuhn baka ddanddedececeeotnn onerapanecoees 501-2, 000 . 53 
BEB. Sch wo d pp tilsetbs MeO ae ES. BB lO. Ki 201- 500 ~75 
BVic nnecinan bani natiipindplant Wubdpten «des Gecuiisiniaes paul 101- 200 91 
Wi Fc oon pantheon omen cc emanstenat tian oie er 51- 100 1.48 
IVES LC... dati cbncid dbus ccbbauhis dec tthe Uestiuddensesbeedaccuconcarcos 21- 2. 58 
CEE S6 se pesccibgiioa ea adsishineden tdls@ biscuits. o- W 7. 26 


In our review of the Board’s basis for establishing group service mail rates, 
we found many areas which we question as matters involving principles and 
methods. Among these items are (1) the Board's basis for grouping the carriers 
and (2) the period used for the grouping. Furthermore, the unit costs used by 
the Board were derived directly from information and submitted by the carriers, 
adjusted for standard depreciation and elimination of passenger costs. The 
Board did not examine the figures to determine their accuracy, nor did it ascer- 
tain that the data resulted from honest, economical, and efficient management. In 
following up on its administrative separation, the Board failed to recompute group 
rates as the cost relationship between the groups varied and in some instances 
failed to reduce rates as the activity of individual carriers increased. 

As previously indicated, the service rates established by the Board in comply- 
ing with plan No. 10 and based on its administrative separation are, for the most 
part, no longer in effect. Therefore, we believe that no useful purpose would be 
served in reflecting on what might have resulted had the Board acted other than 
it did. 


MULTIELEMENT SERVICE MAIL RATE 


The Board realized that the 1951 service mail rates required revisions and 
opened the rates of the 13 domestic trunkline carriers as of April 1, 1954 (order 
No. E-8174). 

By order No. E-9284, dated June 7, 1955, the Board established a so-called 
multielement service mail rate, retroactive to April 1, 1954, which is intended to 
provide similar rates for all carriers serving any given pair of cities. The 
trunkline multielement rate consists of two parts: 

1. A Tine-haul charge of 30.17 cents a mail-ton-mile to be applied to all mail- 
ton-miles transported, and computed on the basis of standard mileages. 

2. A terminal charge for each pound of mail enplaned varying from 3.32 cents 
for class A (largest) stations to 6.64 cents for class B stations, 9.96 cents for 
class C, and 33.21 cents for the smallest (class D) stations. The charges apply 
at the originating station. 

The Board estimates that the new rate will result in an annual reduction of 
service mail pay of $5,336,000 based on the volume of mail carried in the fiscal 
year 1954. The yield per mail-ton-mile is estimated by the Board to range from 
a low of 35.81 cents for TWA to a high of 86.62 cents for Northeast compared 
with the previous low of 45 cents for the trunklines in group I and the previous 
high of 75 cents for the trunklines in group III. Final service payments for the 
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period from April 1, 1954, to September 30, 1955, will be made on the basis of the 
yields estimated for each carrier multiplied by the mail-ton-miles carried. 

In view of the fact that the revenue ton-mile costs for the local service carriers 
have changed considerably since their service rates were first determined, the 
Board reopened those rates as of July 1, 1955. 

By order No, E-9630, dated October 7, 1955, the Board established as fair and 
reasonable service rates for these carriers the same multielement rate fixed for 
the trunklines. The Board estimates that there will be an annual reduction in 
service mail pay of $257,000, based on the volume of mail carried in fiscal year 
1954. The yields per mail ton-mile vary from 75.76 cents for Frontier Airlines, 
Inc., to 124.09 cents for Ozark Air Lines, Inc., compared with the previous low 
and high rates per mail-ton-mile of 75 cents and 258 cents. 

We have not yet made a complete study of the principles and procedures used 
by the Board to develop the multielement rate. However, based on our limited 
observations, we feel that the basic approach used in the establishment of the 
multielement service mail rate represents a marked improvement over the 
methods adopted in the Big Four case and the Board’s administrative separation 
of subsidy. 

SIMILARITY BETWEEN MAIL AND FREIGHT SERVICE 


The service rendered by the carriers in transporting airmail is almost iden- 
tical to that furnished for air freight except for the alleged factor of priority, 
which the Post Office Department has stated exists in theory only. Yet the 
service mail rates are considerably higher than air-freight rates. For instance, 
a carrier receives a maximum of $577.60 for carrying a ton of general commodity 
merchandise westbound from New York to Los Angeles, at the highest freight 
rate of $28.88 per 100 pounds. Most other items are carried at a specific com- 
modity rate of $24.55 per 100 pounds, or $491 a ton between the same 2 points. 
Eastbound, the rate may be as little as 60 percent of the westbound rates. For 
carrying a ton of mail the same distance (2,469 miles), a trunkline now receives 
service mail pay of $811, based on the newly established multielement service 
rate. At the lowest previous service mail rate of 45 cents a ton-mile, it formerly 
received $1,111. 

We have been informed by Post Office Department officials that mail and 
freight have similar characteristics in that (1) both airmail and air freight are 
loaded and handled by cargo handlers and (2) both are loaded and transported 
in storage compartments. In addition, mail in sacks or pouches is easier to 
handle and has a regularity of volume not found in freight. Regarding the cost 
to the carrier, the carriage of freight involves such items as sales effort, credit 
collections, damage claims, and other costs common to commercial traffic but 
not encountered in mail service. If the carriers can economically carry freight 
at their published tariffs, then it appears that service mail rates could be con- 
sidered to be too high. Conversely if the freight rates are not economically 
sound, then the service mail rates and possibly passenger rates are subsidizing 
the air-freight business. We believe that the airlines should be able to carry 
mail at rates and yields that are closely related to those of freight. 

As a matter of fact, under the newly adopted transcontinental coach fare of 
$80, the airline receives less gross revenue for carrying 10 passengers (the equiv- 
alent of a ton, including free baggage allowance) from New York to Los Angeles 
than it receives for carrying a ton of mail the same distance. Furthermore, 
the gross revenue from the passengers is reduced due to such costs as adver- 
tising, selling, and passenger services. 

Recommendation to the Board.—We recommend that in a future review of 
service mail rate the Board make a study of the comparability of airmail to air 
freight and that any service rates that are established take into account this 
similarity of service. 

FIRST-CLASS MAIL BY AIR 


In September 1953 the Postmaster General authorized the transportation 
of first-class and other preferential mail (other than airmail and air parcel post) 
by aircraft on a space-avilable basis. This mail carries a 3-cent stamp as op- 
posed to the regular airmail stamp of 6 cents. Upon petition of the Postmaster 
General, the Board established as fair and reasonable rates for the experiment, 
a rate of 18.66 cents a ton-mile for transportation between New York-Newark 
and Chicago and 20.04 cents a ton-mile for transportation between Washington 
and Chicago. The operations began in October 1953 with four trunklines par- 
ticipating. 
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In December 1953 the experiment was expanded to include all the local service 
lines, over their entire systems, with compensation set by the Board equal to 
30 cents a ton-mile. Further expansion took place in February 1954, when addi- 
tional trunkline service was authorized between Chicago, Washington, and 
New York-Newark on the one hand and Jacksonville, Tampa, and Miami on the 
other. The rates were fixed at 18.66 cents a ton-mile for mail between the 
Florida points and New York-Newark and 20.04 cents a ton-mile between the 
Florida points and Chicago and Washington. In November 1954, the experi- 
ment was extended to operations on the west coast between points in the States 
of Washington, Oregon, and California. In this instance the Board fixed a rate 
of 18.98 cents a ton-mile. 

Thus at the present time there are 23 mail certificated carriers participating 
in the program.” The carriers received $1,330,000 during 1954 covering 6,925,000 
first-class mail ton-miles. The Board has estimated that $1,810,000 will be paid 
for this service in 1955 and that $1,846,000 will be paid in 1956. Of these 
amounts the local-service carriers’ share is estimated to be $31,000 in 1954, 
$108,000 in 1955, and $120,000 in 1956. It should be pointed out that these 
payments should result in a reduction of subsidies for the local-service carriers. 

The Post Office Department has informed us that the preferential mail has not 
interfered with the regular operations of the airlines and that the carriers have 
accepted and transported all such mail tendered with a minimum of delay. 


RECENT REQUEST FOR LEGISLATION PROVIDING FOR PAYMENT OF UNIVERSAL POSTAL 
UNION RATES TO AMERICAN INTERNATIONAL CARRIERS 


Senate bill 308, introduced in the 84th Congress, first session, proposes to 
amend the act to provide that the Board be directed, in fixing rates for the trans- 
portation of United States mail in foreign operations, to take into consideration 
the Universal Postal Union rates paid by the United States to foreign air car- 
riers for similar service. The Board has established for American international 
carriers so-called fair and reasonable rates of compensation sufficient to allow 
the carriers their cost plus a fair return on their investment. Such amounts 
have been estimated to be no more than 55 cents a ton-mile for the transatlantic 
operation and 50 cents a ton-mile for the transpacific operation. Therefore we 
believe that the difference between these rates and the UPU maximum rate 
of $1.91 a ton-mile—a rate arrived at purely by agreement among the countries 
which are members of the Union—would amont to a hidden subsidy to the 
United States international air carriers and, obviously, would defeat the separa- 
tion of subsidy from mail payments, a result which the proposed bill is designed 
to accomplish. The Post Office Department is in full accord with this view. 


RELATIONSHIPS OF THE CIVIL AERONAUTICS BOARD AND THE POST OFFICE DEPARTMENT 


We reviewed the relationships between the Board and the Post Office Depart- 
ment to determine if (1) any duplications of functions exist and (2) the inter- 
nal controls are adequate to safeguard the Government’s interest. 

At the time of our review, we found that the procedures of the Department 
were adequate regarding the audit and payment of carriers’ claims for service 
pay. Based on recommendations of the General Accounting Office, certain 
past deficiencies had been corrected, and present procedures are simplified. How- 
ever, there is still a delay, in many cases in excess of 6 months, before the Board 
receives certifications from the Department as to the correct amount of service 
pay. 
Upon receipt of a carrier’s claim for subsidy payment, the Board makes a 
preaudit to determine whether the calculation is correct before making a partial 
payment. When the Department’s certification of the amount paid for mail 
transportation service is received by the Board, the subsidy claim is audited and 
final payment is made. However, to determine the validity of the subsidy claim, 
an audit of the statistics on which the formula for payment is based must be 
made by the Board’s field audit staff at the carrier’s office. This will be done 
along with the regular audit of the carrier’s accounts. (See p. 87.) To the 
extent that the audits are in arrears, corrections of possible errors in subsidy 
claims are delayed. However, since there is usually a lag of a month in making 
partial payments to carriers, and since 2 to 10 percent is withheld and is not 


21In May 1955 three carriers holding certificates to carry property only (Slick Airways, 
Inc., Flying Tiger Line, Inc., and Riddle Airlines, Inc.) were authorized to carry first-class 
and other preferential mail by air. 
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paid until certification is received from the Post Office Department, the risk of 
any substantial loss is minimized. Asa further protective measure, field subsidy 
audits should be kept on an annual basis. 

We have concluded that there are no major duplications of function. There 
are instances where the Department compiles statistics from its own sources, 
which, in some cases, duplicate information prepared by the Board. This, how- 
ever, is a minor area of duplication which may be necessary under the circum- 
stances. 

In addition to participating in mail-rate cases, the Department may also be a 
party to route proceedings. Such participation may be on its own volition or on 
request for a statement of position from the Board. The Department also has 
exercised its right to appeal to the courts Board actions on mail rates which it 
has felt were not determined in conformance with the act. 

As indicated on page 56, Reorganization Plan No. 10 effected an administrative 
separation of the two mail-rate elements—subsidy and service mail pay. Asa 
result the Department no longer would have any reason for intervening in Board 
proceedings relating to subsidy. Thus while the Department will continue to 
protect the Government’s interests regarding service mail pay, there is no other 
Government agency with intervention rights or the power to appeal Board sub- 
sidy decisions to the courts. We believe this to be a major argument in favor 
of our recommended subsidy contract system, since under that system the con- 
tracts and payments would be subject to an independent audit and review by the 
General Accounting Office. 


DoMESTIC PASSENGER FARES 
STATUTORY REQUIREMENTS 


Section 403 (49 U. S. C. 483) of the act requires each air carrier to file with the 
Board “tariffs showing all rates, fares, and charges for air transportation be- 
tween points served by it and between points served by it and points served by 
any other air carrier * * * when through service and through rates shall have 
been established * * *.” The section further provides that no change may be 
made in these fares, rates, or charges except after 30 days notice. The Board 
may, in the public interest, allow such change to take effect in less than the 
required waiting period. 

Under section 1002 (d) of the act, if the Board decides, after notice and hear- 
ing, that any individual or joint fare or any rule is “* * * unjust or unreason- 
able, or unjustly discriminatory, or unduly preferential, or unduly preju- 
dicial * * *,” it “* * * shall determine and prescribe the lawful rate, fare, or 
charge * * *” to be collected. Such action may be taken by the Board on its 
own initiative or on complaint. 

Section 1002 (e) (49 U. S. C. 642) of the act establishes standards to be ob- 
served by the Board regarding nonmail rates. This section states: 

“In exercising and performing its powers and duties with respect to the deter- 
mination of rates for the carriage of persons or property, the Board shall take 
into consideration, among other factors— 

“(1) The effect of such rates upon the movement of traffic; 

“(2) The need in the public interest of adequate and efficient transporta- 
tion of persons and property by air carrier at the lowest cost consistent with 
the furnishing of such service; 

““(3) Such standards respecting the character and quality of service to be 
rendered by air carriers as may be prescribed by or pursuant to law; 

“(4) The inherent advantages of transportation by aircraft; and 

(5) The need of each air carrier for revenue sufficient to enable such air 
carrier, under honest, economical, and efficient management, to provide ade- 
quate and efficient air carrier service.” 

The Board is authorized by section 1002 (g) (49 U. S. C. 642) to suspend tariff 
changes and make investigations to determine whether the proposed change 
should be permitted to go into effect. However, this suspension authority does 
not apply to a carrier’s initial tariffs. 

In accordance with the act, the carriers have filed the required tariffs with 
the Board. Similarly, proposed tariff revisions are submitted to the Board. 


BOARD PROCEDURES 


All proposed tariff revisions are studied by the Rates Division, first for con- 
formance to the technical requirements of the Board and then for the probable 
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effect the revisions will have on the economy of the carrier or the industry, and 
on the public. After review, a memorandum setting forth the facts in the case 
is submitted to the Board together with recommendations. We have found that 
in practically all instances tested the Board adopts the recommendations of the 
Rates Division. 

The Board has established few specific policies regarding tariff changes for 
the guidance of the industry or the Rates Division. Accordingly, the Rates 
Division does not follow fixed standards in recommending approval or disap- 
proval of proposed tariff revisions. The Division makes its recommendations 
in accordance with previous Board decisions or the few statements of general 
policy pertaining to rate cases. 

The Rates Division considers the rate of return on investment as only one 
factor in determining the adequacy of passenger fares. In an effort to maintain 
a stable passenger rate—one that will not be subject to frequent change—the 
Division looks at the rate of return achieved over a period of time rather than 
for any one year. Other significant factors examined are the effect on other air 
carriers, the competition from surface carriers and other air carriers, economic 
conditions, and the ability and willingness of the traveling public to absorb an 
increase. 


AVERAGE YIELD FROM PASSENGER FARES 


The average yield for the trunklines rose from a low of 4.71 cents per passenger 
mile in 1946 to a high of 5.82 cents in 1949, and then declined to 5.39 cents in 
1954. (See p. 75.) The trunkline passenger fare yield increased slightly in 
1952 when the Board permitted a $1 increase for each one-way fare. The general 
trend in 1953 and 1954 was downward because of the increasing use of coach 
travel at reduced rates. The full effect of the $1 increase was reflected in the 
increase in standard first-class fares between 1952 and 1953. For local service 
lines the average yield has risen steadily from 4.71 cents a passenger mile in 
1946 to 6.04 cents in 1954. 

The peak yield for the trunkline carriers occurred in 1949 when regular pas- 
senger fares were increased by approximately 10 percent. This action was 
taken partially, at least, as a result of a meeting called by the Board to discuss 
the relation of airline costs to the level of passenger fares. The reduction in 
the yield from 1950 and thereafter coincided with the growth of the air coach 
service which was 9.4 percent of the total revenue passenger miles in fiscal year 
1950, increasing to 29 percent in 1954. 

During this period the Board encouraged and fostered the growth and ex- 
tension of the coach service by establishing standards for fares to be charged, 
types of aircraft to be used, and service to be given. The Board’s most recent 
statement of policy pertaining to coach service, issued in October 1953, pointed 
out that the coach service had contributed significantly to the growth in air 
traffic while apparently causing little diversion from other services. The Board 
stated that as a matter of policy it would permit indefinite extension of exist- 
ing coach services at fares no higher than those in effect, without further re- 
view, and also established minimum seating densities for coach aircraft. The 
Board also stated its belief that “* * * the continued development of an 
adequate air transportation system requires the extension of coach services 
to new points and over new routes, in addition to the expansion of existing 
services.” 

RECENT BOARD ACTION ON GENERAL FARE INCREASES 


Early in 1952 the domestic trunklines filed tariffs which provided for a general 
increase of $1 in regular one-way fares and for the elimination of the 5 percent 
round trip discount. The Rates Division recommended that these tariffs be 
suspended and investigated. Among the reasons given by the Division in 
support of the recommendation was the fact that all but four of the trunklines 
could absorb increased expenses ranging from 4.6 to 18.7 percent of operating 
costs without reducing their return on investment below 8 percent after taxes. 
However, the Board disregarded this recommendation and permitted the $1 
increase. The reasons for the Board action were not specified. The air car- 
riers subsequently withdrew their request for elimination of the round trip 
fare discount. 

In calendar year 1951, just before the requested increase, the domestic trunk- 
lines had earned net profits amounting to an average return of 14.9 percent 
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on their investments. The rate of return for 1950 had been 12.4 percent, and 
the overall rate of return for the period from 1939 through 1951 (including 
the loss years of 1946, 1947, and 1948) was 7.2 percent. The Board allowed the 
increase despite the most recent history of high earnings and despite the fact 
that most of the carriers had current earnings far in excess of the rate of return 
allowed in domestic mail rate cases. 

When the Board permitted the increase, it ordered an investigation of the 
general level and structure of fares. However, in May 1953, the Board dismissed 
its order for this general passenger fare investigation, but stated that there were 
““* * * 9 number of problems relating to fare structure and fare level which require 
further study so as to provide the necessary background for Board consideration 
of future fare and rate problems.” The Board therefore instructed its staff to 
prepare such a study. Board Members Lee and Adams disagreed with the deci- 
sion, pointing out in their separate dissents that a general fare investigation 
had never been conducted by the Board. In his dissent, Mr. Adams stated that 
the investigation “* * * was meant to adduce facts, upon which the Board would 
evolve a sound, well reasoned, passenger fare policy; such a policy as this Board 
has never had, and won't have until a true investigation has been held.” [Em- 
phasis by Mr. Adams.] 

The Rates Division on June 7, 1954, issued its “Preliminary Report on the 
Domestic Passenger Fare Structure Based on a Sampling of Individual Fares.” 
This was a factual report based on a sampling of fares between 536 pairs of cities. 
The report stated that prior to the adoption of the $1 increase for each one-way 
fare, airline fares per mile were approximately level, irrespective of distance. 
The $1 increase provided a slight tapering effect so that the rates per mile for 
shorter distances generally were higher than the rates for longer distances. How- 
ever, the report contained no indication as to the adequacy of the fares charged 
nor was there any attempt to relate fares either to the cost of service or the 
rate of return earned on investment. 

The general increase which went into effect early in 1952 was limited to the 
trunklines. Subsequently, however, local service lines who requested the tariff 
change were also permitted to increase their one-way fares by $1. 


CONCLUSION 


The Board has spent much time and effort investigating the airmail and 
freight revenues which amount to only 15 percent of the total airline revenues. 
But the Board has never made a general investigation of the passenger-fare 
revenues which, since 1938, have amounted to more than 80 percent of all 
revenues received by the domestic certificated carriers. 

The maintenance of stable passenger fares is necessary to the promotion of a 
sound commercial air transportation system. For this reason we can understand 
the reluctance of the Board to reduce fares if it is believed that the present rates 
of return will not be maintained. However, we do not understand why the high 
rates earned in more recent years should be averaged with earlier loss years 
so that the resultant overall rate of return could warrant further fare increase. 
One reason advanced by a member of the Board for his concurrence in per- 
mitting the general $1 fare increase was the desire to attain a “taper” pattern 
under which the mileage rates would be higher for shorter distances and lower 
for longer distances. On the other hand, if it was felt that a “taper” pattern 
was desirable, the Board could have attained this pattern by adjusting fares 
without any increase. 

We think serious doubt exists as to whether a general fare increase was 
justified at a time when the trunkline carriers were enjoying high rates of 
return, or necessary to increase their earnings to attain the “taper” pattern. 
We believe that an overall study of the passenger rate structure is essential 
before such adjustments should be made. Such a study should enable the Board 
to establish whether the existing fare structure for the air transport industry 
is reasonable and equitable to the traveling public and air carriers. 

Recommendation to the Board.—We recommend that the Board institute a full- 
scaie investigation of the current level of passenger fares, and accumulate the 
information necessary for formulating additional sound industrywide passenger 
fare policies. 

The Board has informed us that “* * * it will again give consideration to the 
need for a formal investigation of passenger fares * * *” and will advise us of its 
conclusions. 
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Passenger fares 
AVERAGE YIELD PER PASSENGER MILE (CENTS) 





Local Territorial 
oca 
Domestic ! Trunkline service International 
5 ip didi teeuninentsapestaesstidehensediodioehtinewadesin 9.03 
Lach bbbeisas Tees abeedadatibatbcindauiabnntiasbekaa datas 9.19 
ini cbisbdakh Wispibedidebiadin diced absabeepith be dbinenaetde 8 89 
ie eat ahtncati tak EI cn a ie ceil tial Reanim dael 8 68 
eT ede rontaeat 9 52 10. 23 
BO ihe 8.91 7.98 
Blt Licaciatleowadnel 8. 37 7. 94 
OE ies intima 8. 30 8. 02 
4.71 4.71 7.83 8. 68 
4.73 4. 81 6.70 7.91 
5.38 5.10 6. 91 7.94 
5. 82 5.41 7.53 7.89 
5. 64 OP Ro 222A LS 7.03 7.43 
5. 54 CUE Raisin ncaciaiand 7.09 7.18 
5. 58 5.71 12. 40 7. 04 7.06 
5. 50 5.61 12. 07 6. 92 6.95 
5.39 6. 04 11. 36 7.3 6.83 





—_—— | | | 


WED. cd cnckein tsi chi endisl elie la 5. 64 5. 90 4. 29 4.55 
TAGE cuindsinnocsudimutiehieatizumnindeeienimniinaeinil 5. 54 5. 88 4. 26 4,47 
De ianducinmelbemnitnenen une SeiGibacelnatleriian wien 5. 58 5.75 4.31 4. 46 
TPeascpcnsabsusmapesboanckaudepedatubulibwendatie 5. 50 6. 06 4.14 4. 38 
FOU no wdiducdawiisdb bint scSiticinadadebenstbiint 5.39 6. 00 4. 26 4.62 


1 Includes domestic trunklines and Territorial carriers. 
2 Includes a small amount of excursion fare and other special fare travel. 


Sources: Board annual reports. 
Artz CARRIER ACCOUNTING AND REPORTING PRACTICES 


During our review of the audit findings of the Board auditors, covering a 
representative segment of the air carrier industry, we observed that certain 
carriers engaged in practices which did not conform to the Board’s uniform 
accounting and reporting requirements. 

These practices tend to distort financial and statistical data compiled by the 
Board for the industry and the public, since it is not feasible for the Board to 
make all of the corrections necessary when preparing information for publica- 
tion. Consequently, reports prepared by the Board based on carriers’ report 
of financial and operating statistics (form 41) are considered by us to be faulty. 

Many of the conditions reported herein have been permitted to continue and 
pyramid over a period of years, apparently without the Board’s recognition 
of their importance and the collective significance of the overall problem. While 
adjustments for some of the practices of carriers have been made in individual 
mail rate proceedings by use of audit findings and rate staff analysis, the proce- 
dures necessary in the circumstances are cumbersome and time consuming. 
These procedures could be eliminated if the requirements for uniformity of 
practices were enforced. The Board has been advised of these matters, and, 
as indicated in the following pages, they are receiving its attention. 


NEED FOR REGULATORY POLICY ON CAPITALIZATION 


The economic regulations and the uniform system of accounts for air carriers 
do not contain a policy statement on capitalization. The Board auditors, par- 
ticularly in the New York office, have found that some air carriers are charging 
to expense items normally considered to be of a capital (property and equip- 
ment) or deferred nature (new aircraft integration costs). The effect of this 
practice is to burden a current period with expenditures for items of property, 
or additions and betterments to improve existing property, the benefit from 
which will be realized in subsequent periods of operations. This results in an 
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overstatement of expenses and distorts comparisons with operations of other 
air carriers. In mail rate cases the absence of a uniform capitalization policy 
creates an additional workload in order to determine and adjust for these types 
of expenditures. In our opinion, it is impossible for the audit and rates staffs 
to completely compensate for the lack of uniformity in the carriers’ treatment 
of capital expenditures. 

In a selective review of expenditures of one large trunkline, the Board audi- 
tors found that, during the period from October 1, 1951, to September 30, 1952, 
the carrier charged capital expenditures of at least $1,600,000 to current operating 
expenses. An audit of all expenditures probably would disclose a much larger 
amount. Included in the charges were such items as component parts for new 
aircraft; alterations to a building; overhaul and modification of aircraft; altera- 
tion, construction, or installation of passenger or operating facilities and equip- 
ment; and crew facilities. The Board’s auditors have found that this practice 
applies to other carriers, although with varying degrees. 

The same carrier in 1949 refused a request of the Board’s staff to capitalize 
and amortize integration costs incurred in connection with introduction of new 
aircraft. In the 12-month period ended September 30, 1952, integration costs, 
as reported to the Board by the carrier, included direct aircraft operating ex- 
pense, advertising and publicity, and training of mechanics totaled $3,042,000. 
The full amount was charged to expense, although such treatment is contrary 
to the Board’s rate-making policy (14 C. A. B. 564). 

We observed also a change in the carrier’s policy which resulted in a further 
deviation from Board requirements. Prior to 1948 the carrier, in accord- 
ance with the Board’s uniform system of accounts, capitalized passenger service 
equipment assigned for use in aircraft. Such equipment included broilers, 
dishes, blankets, mattresses, electric razors, and first-aid kits. Since 1948 the 
carrier has charged operating expenses for equipment of this type for use in 
newly acquired planes. The Board’s audit workpapers covering the period 
ended September 30, 1952, listed the expenditure of $360,000 for outfitting new 
aircraft, all of which was charged to passenger supplies expense. 

Correspondence and discussions between the Board staff and the carrier in 
question failed to have any remedial effect, and the carrier has refused to correct 
its practices. We have found no evidence that the Office of Carrier Accounts and 
Statistics has informed the Board of these practices and of the carrier’s refusal 
to correct them. (See page 88 for further comments. ) 

Recommendations to the Board.—We have recommended that the Board amend 
its economic regulations to establish a sound capitalization policy for the air 
transport industry on items of property used and useful in air transportation. 

The Board concurs in this recommendation and states that— 

“A definite caitalization policy will be prescribed by the Board to become effec- 
tive as of January 1, 1956, as a part of the revision of the uniform system of 
accounts now in process.” 

The Board further states that its new manual of accounts: 

“* * * will contain a definite cutoff which will explicitly state the maximum 
amount which may be expensed without specific determination of whether the 
item properly should be treated as a capital or revenue expenditure. Amounts 
above this maximum must be carefully differentiated as to whether, in terms 
of sound accounting principle, they should be capitalized or expensed. Defini- 
tions will be sharpened * * *.” 

We recommend also that the Board take steps to insure that it is kept fully 
informed of instances where carriers refuse to comply with regulations, and 
then institute the necessary corrective action. 


NEED FOR REGULATORY POLICY ON DEPRECIATION 


The Board has not prescribed depreciation policies, rates of depreciation, or 
residual values for air carriers’ flight and other property and equipment. 

The uniform system of accounts requires each air carrier to establish rates 
of depreciation and residual values calculated to prevent charging excessive 
expenses or the accumulation of excessive reserves. Depreciation rates are 
required to be established on the basis of the estimated service values and 
service lives developed by a study of the air carrier’s history and experience 
and such engineering and other information as may be available with respect 
to future conditions. Further, each air carrier is required to file with the 
ae a statement clearly and completely setting forth its depreciation accounting 
practices. 
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Thus, this important policy determination has been left to the discretion of 
the individual carrier management resulting in significant variations in length 
of service lives of postwar aircraft between competing air carriers. Therefore, 
the amount of depreciation expense recorded in operating expenses varies by 
carriers for the same or similar type of property. 

The Office of Carrier Accounts and Statistics recently completed a deprecia- 
tion study showing variances in depreciation rates and residual values among 
air carriers utilizing aircraft of similar types. The study revealed that air 
carriers generally were depreciating their postwar flight equipment over a 7-year 
life. One large trunkline deviated from this practice by using a 4-year life, 
on the theory that a short depreciation period is necessary because of the rapid 
obsolescence of plane design. The study further indicated variances in average 
values at the end of the useful life of aircraft ranging from 1.17 percent to 
pn percent of cost; however, the majority of the air carriers used 10 percent 
of cost. 

An example of substantial capital gains realized from the disposition of flight 
equipment was reported by a large trunkline at December 31, 1953. In this 
case, 18 complete aircraft, including spare engines and spare parts, were disposed 
of at approximately $2,600,000 in excess of their net book values. This capital 
gain can be attributed to favorable economic conditions and the establishment 
= low residual values. The carrier was not receiving subsidy at the time of 
the sale. 

The practice of depreciating postwar flight equipment over a period less than 
7 years results in higher annual depreciation costs. The establishment of low 
residual values increases the basis for depreciation and also results in higher 
annual costs. Further, because of postwar economic conditions, the establish- 
ment of low residual values has resulted in the realization of profits upon dispo- 
sition of the equipment which, in a closed rate period (a period for which the 
Board has established a final mail rate), has worked to the disadvantage of 
the Government. For example, a subsidized trunkline reported profits of 
$1,703,622 from sales or retirement of flight equipment in fiscal year 1953. 
(During this period the carrier received subsidy payment of $596,000.) Since 
the sales occurred during a closed rate period, the Board was precluded from 
considering the profit in any subsequent mail-rate determination. 

The Board has established a general policy of a 7-year service life” for 
postwar aircraft for ratemaking purposes, but not for accounting and reporting 
purposes. In considering each mail-rate case, an adjustment is made by the 
Board’s policy of a 7-year life for postwar aircraft is considered reasonable for 
results as reported by a carrier using a shorter life. However, the overall air 
industry statistics published by the Board do not reflect these adjustments. 
Therefore these reports lack uniformity for comparative purposes, insofar as 
depreciation expense and related statistical costs are involved. Also if the 
Board’s policy of a 7-year life for postwas aircraft is considered reasonable for 
ratemaking purposes, it should likewise be prescribed for accounting and report- 
ing purposes. 

Recommendation to the Board.—We have recommended that the Board amend 
its economic regulations to establish a policy for the air transport industry 
covering the life of aircraft and other items or classes of property and equipment 
and the related residual values to control the amount of depreciation expense 
properly included in operating expenses for any given period. 

The Board concurs in the recommendation and has informed us that it: 

“* * * has decided to prescribe a full depreciation policy for control of carrier 
depreciation practices. This policy will provide for the establishment of the 
service lives to be used for the different types of depreciable properties and the 
residual values applicable to such properties.” 

Recommendation to the Congress.—The Interstate Commerce Act (49 U. S. C. 
20 (4)) and the Federal Communications Commission Act (47 U. 8S. C. 220 (b)) 
prescribe for its carriers the classes of property for which depreciation charges 
may be properly included under operating expense. The respective acts also di- 
rect the Interstate Commerce Commission and the Federal Communications 
Commission to prescribe the rate or rates of depreciation to be charged with 
respect to each of the classes of property, classifying the carriers as they may 
deem proper. The Civil Aeronautics Act contains no such provisions. However, 


2 The Board recently decided to extend to approximately 10 years the service life of post- 
war aircraft operated over Latin American routes. (Board Orders No. B—-7650 and No. 
E-8354.) 
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by virtue of the general powers conferred upon the Board by section 205 (a) 
and other provisions of the act, we believe that sufficient implied powers are 
eontained therein to support any economic regulations deemed appropriate to 
the performance of its ratemaking and regulatory functions. 
To clarify the situation, we recommend that the Congress grant the Board 
statutory authority to establish depreciation rates for those carriers 
under its regulatory jurisdiction, in keeping with similar powers presently 
vested in other regulatory bodies. 


ADEQUACY OF AIR CARRIERS’ FINANCIAL REPORTS TO THE BOARD 


We reviewed the air carrier reporting requirements to ascertain the reliability 
of the financial data submitted by the carriers to the Board covering calendar 
year 1953, anad to determine the nature of any action taken by the Board’s staff 
to resolve points of differences. 

CAB form 41, entitled “Report of Financial and Operating Statistics for Air 
Carriers,” is the basic medium required for use by air carriers in reporting 
financial and other data to the Board on a periodic basis. The information 
furnished on the form 41 provides basic data for rate case determinations and 
is used by the Board staff for comparative studies of airline operations. The 
form 41 also is available as the source of material for airline and aviation indus- 
try publications. It is of the utmost importance, therefore, that the accounting 
data reported under the uniform system of accounts be as accurate as possible. 

In addition, part 248.1 of the Board’s economic regulations issued under sec- 
tion 205 (a) of the Civil Aeronautics Act requires each carrier, whenever an 
annual audit of its accounts is made by independent public accountants, to file 
with the Board a complete copy of the audit report submitted by its accountants, 
including all schedules, exhibits, and certifications included in or attached to 
the report. This regulation is not being enforced. However, most of the carriers 
are currently filing with the Board their published annual reports to stock- 
holders. This substitution, in our opinion, does not adequately conform to the 
regulation. A carrier’s annual report to its stockholders generally takes the 
form of a management report and contains comments with respect to the year 
under review, future plans, operating statistics, personnel matters, and other 
items which may be of interest to the investing public. Certified financial state- 
ments are also included in condensed form. 

The current review procedures of the Board staff do not provide for a recon- 
ciliation between the financial data as reported by the air carriers on form 41 
with that as reported by their independent public accountants. Neither does 
the scope of the carrier audit performed by the field audit staff of the Board 
provide for such reconciliations, unless specifically requested by the Washington 
office. 

We compared balance sheets and profit-and-loss statements in several pub- 
lished reports to stockholders with schedules of forms 41 and found many sig- 
nificant variations which we attributed to reclassifications and adjustments. 
In many instances we were able to isolate some of the differences, but for the 
most part they remain unsolved. The Board’s staff in Washington cannot make 
a reconciliation without correspondence with the carrier or the field audit staff. 
The reconciliation between the two reports is, in our opinion, a responsibility of 
the carrier. 

The success of the Board’s uniform reporting system and the degree to which 
its use may be justified depend in large measure upon the extent to which the 
Washington office is adequately apprised of the correctness of the reported in- 
formation. From our examination of the carriers’ reports, we feel that complete 
reliance cannot be placed on the financial and statistical information submitted 
by certain carriers. 

Recommendations to the Board.—We have recommended to the Board that ifs 
economic regulations be amended to require: 

1. Each air carrier to have an annual audit of its books, records, and accounts 
made by independent public accountants. 

2. Each air carrier to file annually with the Board a reconciliation and ex- 
planation if any differences exist between the financial data reported on the 
form 41 and the financial statements as reported by the independent public 
accountants. 

3. Each air carrier to obtain annually from their independent public account- 
ants a certification in the form of a statement to the effect that the carrier’s 
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financial position and the results of operations for the period examined is: in 
conformity with the system of accounting and reporting prescribed or authorized 
by the Civil Aeronautics Board and applied on a basis consistent with that of the 
preceding year. This, we feel, should be contained in the opinion paragraph of 
the independent public accountant’s certificate, or a separate certificate as a part 
of the auditor’s report to the carrier, a copy of which is required to be submitted 
to the Board. 

The Board has agreed to the first two recommendations and has adopted the 
third, in principle, in its economic regulations draft release No. 73. This pro- 
posed revision, dated March 16, 1955, has been circulated to all interested parties 
but has not yet been finally adopted. 

The Board also has provided for the reconciliations called for in recommenda- 
tion 2, in a proposed amendment to its economic regulations. We understand 
that, following an informal Board request, most of the carriers have voluntarily 
submitted reconciliations as of December 31, 1954. 


NEED FOR ENFORCEMENT OF ECONOMIC REGULATIONS 


Our review of the reporting requirements prescribed for certificated air 
carriers under section 241 * of the Board’s economic regulations, and air carrier 
practices under this section, leads us to the conclusion that there is a strong 
necessity for the Board to take a demonstrative position regarding enforce- 
ment of its requirements. Since uniformity is an objective under the uniform 
system of accounting and reporting, all carriers must comply with section 241 
if reliance is to be placed on comparative financial and statistical information 
appearing in Board publications. 

We are aware of the lack of civil penalties in the Civil Aeronautics Act and 
of the Board’s attempts to have the act amended as an aid to enforcement of its 
economic regulations. (See p. 84.) Irrespective of the need for civil penalties, 
we feel that it is possible to obtain conformity to the reporting requirements, 
after normal postaudit conferences and correspondence have failed to correct 
violations, by the following actions: 

1. The Chief, Office of Carrier Accounts and Statistics, who is charged with 
the responsibility of determining compliance by the air carriers with accounting 
and reporting regulations, should refer the evidence developed to the Board. 

2. The Board should issue an order to the carrier demanding compliance with 
or without a general investigation as provided in section 1002 (b) of the act. 

3. In the event that the violation continues, the provisions of section 902 (e) 
of the act could be invoked. This section provides that “any air carrier * * * 
who shall, knowingly and willfully, fail or refuse to make a report to the Board 
as required by this Act, or to keep or preserve accounts, records, and memo- 
randums in the form and manner prescribed or approved by the Board * * * 
shall be deemed guilty of a misdemeanor and, upon conviction thereof, be 
subject for each offense to a fine of not less than $100 and not more than $5,000.” 
[Italic supplied. ] 

Recommendation to the Board.—We have recommended that the Board take 
a demonstrative position regarding enforcement of section 241 of its economic 
regulations, using all the statutory and implied powers currently at its disposal. 

In reply to our recommendation, the Board has stated : 

“It is anticipated that the current revision of the Manual of Accounts will 
contribute to minimizing the obstacles to full compliance by carriers while also 
simplifying the task of policing carrier accounting practices. To achieve more 
effective enforcement of the accounting regulations, all significant violations will 
be promptly referred to the Office of Compliance for direct enforcement action 
and the Board will continue its efforts to obtain passage of legislation providing 
civil penalties for the violation of its economic regulations.” 

When violations of the uniform system of accounting and reporting become 
known, the Office of Carrier Accounts and Statistics should immediately pre- 
pare a letter for the Board’s signature directing compliance. Until a carrier 
fails to comply, inserting the Office of Compliance in the chain of corrective 
action appears to be an unnecessary and delaying step. 


*3 Entitled “Filing of Reports by Certificated Air Carriers and Uniform Accounting Re- 
quirements.” 
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NEED FOB AMENDING CIVIL AERONAUTICS ACT OF 1938 TO AUTHORIZE USE OF CIVIL 
PENALTIES FOR VIOLATIONS OF ITS ECONOMIC PROVISIONS 


Under the present provisions of the act, civil penalties cannot be imposed for 
violations of title IV (Air Carrier Economic Regulation), although they can be 
imposed “ for violations of title V (Nationality and Ownership of Aircraft), 
title VI (Civil Aeronautics Safety Regulation), and title VII (Air Safety). The 
act provides for suspension of certificates and revocation proceedings,” which as 
a practical matter can be used only as a last resort in cases of knowing and 
willful violations, and criminal action™ (punishable by fine only). Criminal 
actions may not be resorted to except in the most flagrant and serious instances 
involving knowing and willful violations. Such cases are difficult to prove and 
involve lengthy legal and investigative procedures. Consequently, this pro- 
cedure appears to be ineffective as a means of enforcing the Board’s accounting 
and reporting regulations. The only other remedies are cease-and-desist orders 
and injunctions, both of which operate only against future conduct. 

Examples of economic violations are failure to file reports, failure to keep 
records and aceounts as prescribed, filing false reports or falsifying records or 
accounts, failure to file and observe tariffs, failure to file agreements, establish- 
ing interlocking and control relationships without Board approval, and failure 
to comply with Board economic orders and regulations. 

Under present law, if formal action becomes necessary to deal with economic 
violations, the Board must: 

1. Institute a formal administrative proceeding looking toward issuance of 
cease-and-desist order, or revocation or suspension of operating authority, or 

2. Refer the case to the appropriate United States attorney with a request that 
he institute a civil or criminal court action. 

The usefulness of civil penalties as a remedy has been widely recognized by 
the Congress in other fields of regulatory activity.” During the past several years 
the Board has sponsored legislation to seek authority to impose civil penalties 
for violations of its economic regulations. Currently there are several bills before 
the Congress which would amend the act to provide for civil penalties. 

We feel that civil penalties should be imposed in those areas where (1) the car- 
rier fails to file or consistently fails to meet the date for filing prescribed reports 
and (2) the carrier is continually at variance with the uniform accounting and 
reporting requirements of the Board. 

Carriers should not be permitted to refuse to maintain records and prepare 
reports in accordance with the stated policies of the Board. Variations in ear- 
riers’ accounting policies, together with lack of conformity to the Board’s ac- 
counting and reporting regulations, cause increased work for the Board’s audit 
and rate staffs in determining the deviations and compiling accounting adjust- 
ments to financial or statistical data, in order to arrive at comparable figures 
for ratemaking purposes. The imposition of civil penalties should discourage 
violations of the economic provisions of the act. 

Recommendation to the Congress.—We recommend that the Congress consider 
the enactment of legislation to authorize the Board to impose civil penalties for 
violations of the economic provisions of the Civil Aeronautics Act of 1938. 


AvupiT or AIR CARRIERS 


An important responsibility of the Board is to determine the adequacy and 
reliability of financial data recorded and reported by air carriers. This function 
is performed by representatives of the Audits Division, Office of Carrier Accounts 
and Statistics (OCAS), who examine the accounts and records of, and reports 
submitted by, the air carriers in compliance with the Board’s uniform accounting 
and reporting requirements. The authority to engage in this audit activity is 
contained in section 407 (e) of the Civil Aeronautics Act. Such authority, how- 
ever, is vested solely within the Board, and nowhere has there been found 
authority for the General Accounting Office or any other body to perform such 
a function. Accordingly, the General Accounting Office reviews and comments 


on 901 (a); 5; i. Cc es 


: . C. 622. 
provided in : The Federal Power Act of 1935 (16 U. 8. C. 825n) ; #, Comeptientine 
934 (47 U. S. C. 202 et seq.) : Securities aa inge Act (15 U. 8 ff. (b)) ; the 


ederal Trade Commission Act of 1914 (15 U. (b)); . eu Se act of 1916 (49 
U. S. C. 814 and 820) ; and Interstate ecm ia (49 U. 8 1-37). 
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on the effectiveness of the audits and determines the extent to which significant 
audit findings are recognized by the Board. 

We made a study of the Board’s air carrier audit activity, including a review of 
(1) the procedures governing the development and administration of the carrier 
audit program, (2) the working papers, audit findings, and related correspond- 
ence files supporting a cross-section of completed audit assignments, and (3) the 
general rt coordination, and control of the audit activity at the Washing- 
ton level. 

PRINCIPAL OBSERVATIONS 


The major objective of the current audit function is to assist the Board in 
obtaining reliable information and data for use in determining mail rates for 
individual air carriers. With total mail pay including subsidy currently aggre- 
gating $110 million a year, it is imperative, in our opinion, that the Board have 
an adequate audit program and audit organization to effectively administer 
its rate-making function for determining the level of mail and subsidy pay- 
ments. 

Our study indicates the need for the Board to examine its audit activity 
with the objective of adjusting it to meet current requirements. The need is 
supported by the following deficiencies. 

1. The Board has failed to give proper recognition to the significance of audit 
findings, thus rendering its audits ineffective. Moreover, the audit organizational 
structure is not constituted to provide maximum efficiency and economy, and 
lacks a top-level, independent position. (See p. 88.) 

2. Audits are restricted to certain carrier activities; all divisions of a carrier 
are not required to be audited simultaneously. Domestic affiliates and associates 
are not audited. (See p. 89.) 

3. The audit staff lacks sufficient qualified personnel, and audits are not 
frequent enough. (Seep. 91.) 

4. The audit activity lacks proper coordination in planning, programing, and 
reviewing. (Seep. 92.) 

These deficiencies were caused mainly by the rapid expansion of the air trans- 
port industry since World War II, without a paralleling increase in the capacity 
of the Audits Division to cope with the added workload. In fact, the number 
of audit personnel has declined since 1948. We have had conferences with officials 
of the Board regarding our findings, and there is complete agreement as to the 
need for immediate corrective action. As discussed in the following pages, the 
Board is taking steps which will greatly strengthen its audit activity. 

It should be noted that the Board has not been totally unmindful of the need 
for improving the audit activity, and has made previous requests for funds to 
increase the audit staff. For fiscal year 1956 the Board requested and received 
$150,000 for additional audit personnel. In our opinion, this amount is insuffi- 
cient to attain the desired level of activity, particularly since audits for verifica- 
tion of subsidy payments became the responsibility of the Board under Reorgan- 
ization Plan No. 10, effective October 1, 1953. The subsidy payment audits did 
not get under way until December 1954, and the Board has stated that “These 
audits cannot be performed without further drastic curtailment of the scope 
and frequency of the financial and nonsubsidy carrier audits unless and until 
additional audit staff is provided.” We concur with this statement. It should 
be pointed out that because of the time required to recruit, orient, and train new 
staff personnel, the amount received may be all that can be used in fiscal year 
1956. art full impact of the expanded audit activity will not be felt until fiscal 
year 1957. 

It now appears, according to the Board, that a further increase in personnel, 
at least equal to that in 1956, will be necessary. However, the Board, in its 
comments on review of a draft of this report, has stated that it does not intend 
to request such an increase in 1957, but will “* * * evaluate the extent of need 
for and * * * justify, a further increase in connectoin with its 1958 budget 
estimates * * *.” Wedo not agree with this approach because it will mean that 
any additional benefits from the Board’s long-range audit program will have 
to be delayed until fiscal year 1959. The need for continuing implementation 
of the program should be evident to the Board. Any delay at this time would 
only serve to increase greatly the audit backlog in the face of the study expansion 
of the airline industry. 

Further comments on the need for additional audit personnel begin at page 91. 
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Failure to give proper recognition, to significance of audit findings 

In our review of the audit activity, we found that the Audits Division has 
frequenlty taken exception to certain accounting and reporting practices of air 
carriers. (See p. 76.) Although these practices were reported to the Offiee of 
Carrier Accounts and Statistics, there is no indication that they were brought to 
the attention of the Board. 

We were not apprised of any Board action instituting remedial or preventive 
measures to correct reported practices which were not in conformity with the 
Board’s accounting and reporting requirements. The acceptance of these prac- 
tices, without corrective action by the Board, obviously tends to weaken its posi- 
tion as a regulatory body. Under these conditions the economic regulations are 
circumvented and auditing for compliance is ineffective. 

A principal use of audit findings is to correct nonconforming practices of a 
recurring nature and to assure that accounting and reporting methods will be in 
accordance with Board policy. If certain unwarranted practices are not cor- 
rected, they may become known industrywide and could eventually affect the 
validity of the whole reporting system of the Board. These practices become 
difficult to control because audits of carriers are not current, and unaudited 
periods of one or more years often exist between some examinations. (See 
p. 91.) 

The failure to institute any form of remedial action at the Board level impairs 
the initiative and incentive of subordinates charged with the responsibility of 
disclosing noncompliance with regulations. Time and effort are wasted if im- 
portant points of differences between the Board’s staff and the carriers are 
unresolved and are permitted to remain so. Moreover, we believe that the failure 
to enforce corrective action by offending carriers is inequitable to those carriers 
who do conform to the Board’s regulations. 

The Board established the Office of Carrier Accounts and Statistics on Novem- 
ber 23, 1953; OCAS formerly had been a subordinate unit of the Bureau of Air 
Operations. The Audits Division is at present a unit of the OCAS and its findings 
must be reported to the Board through the chief of OCAS, who, in turn, reports 
through the executive director. 

The Office of Carrier Accounts and Statistics, among other things, is responsible 
for originating and interpreting the Uniform System of Accounts for Air Car- 
riers, while one of the primary responsibilities of its Audits Division is to deter- 
mine whether the air carriers are complying with the uniform system. The re- 
moval of the audit responsibility from OCAS would appear to be desirable as it 
would give independence to each. 

Inasmuch as the audit of air carriers is a service function of the Board 
and assists all other organizational units, including OCAS, it is our opinion that 
the audit activity would be better carried out by establishing an Office of Carrier 
Audits responsible to the Board through the executive director. In addition, an 
independent Office of Carrier Audits would be completely free to report and 
make recommendations on the accounting and reporting requirements of the 
Board, and should be more objective in passing on conformance. We believe also 
that the independence attained and the closer communication with the Board 
would afford distinct advantages not now held by the Audits Division, and would 
eliminate the stalemating of significant audit findings at the OCAS level. 

The chief of the proposed Office of Carrier Audits should be completely free 
to determine the scope of the audit activities. He should be given latitude to 
initiate actions and make decisions necessary to carry out his audit re- 
sponsibilities, and appraise the accomplishments of the field audit units and 
report any deficiencies to the Board. Furthermore, the new office would be in a 
position to evaluate and recommend necessary changes in the uniform system of 
accounts. 

Regarding the organization of the field audit activity, our study indicates that 
the volume of audit work warrants permanent staffs at Miami and either Chicago 
or Kansas City, in addition to those located at New York and San Francisco. 
The establishment of new permanent audit sections at these locations would 
have the effect of decentralizing the audit workload and reducing travel and 
per diem costs to a minimum. Reduction in travel should prove to be an aid in 
recruiting qualified auditors locally. It is pertinent that the Board has recently 
established an office in Miami. 

Recommendations to the Board.—We recommend that the Audits Division re- 
port to the Board through the Board’s executive director and be redesignated 
as the Office of Carrier Audits. We recommend also that one additional field 
audit section be established. 
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The Board has informed us that it believes that the carrier audit activities 
are properly located in OCAS, but will further evaluate the advantages of our 
recommended change after allowing time for its revised audit program to 
operate within the existing organizational setup. The Board concurs in the 
idea of establishing an additional field audit section and will do so when 
additional personnel are available. 


Restrictive scope of air carrier audit 


The present scope of the audit is designed to determine compliance with the 
Board’s uniform accounting and reporting requirements and is geared primarily 
to mail rate, including subsidy, determinations. No provision is made for review 
and evaluation of an air carrier’s management policies, business practices, or 
internal controls. The scope does not provide, for the examination of an air 
carrier’s domestic affiliates or associates, nor for the simultaneous audit of all 
divisions of a carrier. Working papers and reports prepared by an air carrier’s 
internal auditors likewise are not required to be reviewed. 

The scope of the audit is said to have been curtailed for economy reasons. The 
accomplishments of a small audit staff, while useful, are limited; to be fully 
effective, sufficient manpower is required to extend the scope of audit to matters 
other than those relating to the examination of financial transactions in terms 
of the effect on mail rates. Areas which we believe should be subjected to audit 
review include the carrier’s plan of organization, scope and delegations of 
authority, operating policies and procedures, reporting techniques, and effective- 
ness of management controls, including internal audit. Broadening the scope of 
the examination sufficiently to cover these additional areas will require additional 
qualified personnel, both in the field and in Washington. The added staff should 
not be limited to accountants and auditors only, but should include technicians 
experienced in all phases of airline operations, including maintenance and other 
engineering. One of their more important functions would be the conducting of 
surveys at the site of the carriers’ operations to properly evaluate management 
controls, both operational and financial. 

The Board has never had a staff of this type. We feel that such a staff is 
especially important for reviewing the operations of subsidized carriers. 

The Board, under section 406 (b) of the act, has the task of determining the 
need of each carrier “under honest, economical, and efficient management” in 
fixing and determining fair and reasonable rates of compensation. The intro- 
duction of an expanded scope should do much to improve the quality of the 
audits and assist the Board in determining the proper amount of Federal support. 

Heretofore all divisions of Pan American World Airways, Inc., have not been 
audited simultaneously, but have been audited for odd periods corresponding 
with pending divisional mail-rate cases. In our opinion, it is extremely important 
for all divisions of an air carrier to be audited for identical periods, with simul 
taneous completion dates, so that the complete financial results of the carrier's 
operations can be coordinated and reviewed. The Board has informed us that 
it is auditing, for the first time, all divisional operations of this carrier, as well 
as its domestic affiliates and associates, for the year ended December 31, 1954. 


Recommendation to the Board.—We recommend that the objective and scope 
of the air carrier audit be expanded to include such areas as the carrier’s plan 
of organization, operating policies and procedures, and effectiveness of manage- 
ment controls, including internal audit. 

The Board is making a further study before concurring in or disagreeing with 
this recommendation. 

Recommendation to the Congress.—We recommend that the Congress amend 
or clarify the act to confer upon the Board the unquestioned right to audit the 
books and records of the domestic affiliates and associates of air carriers. We 
believe this to be necessary because the Board has expressed doubt in the past as 
to its authority to require such companies to submit to an audit, although the 
Board now apparently agrees that the act contains sufficient implied authority 
in this respect. 


Inadequate audit coverage 


The audit staff is responsible for the audits of the 60 certificated carriers, 
whose main offices, where the audits are generally performed, are situated in 
many of the principal cities of the United States and its Territories. Because of 
the small staff it has been necessary for the Board to limit the frequency of its 
audits. As a result, air carriers are seldom audited on an annual basis, and 
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the period for audit may vary from 1 to 4 years. If the period for audit extends 
beyond 1 year’s operations, emphasis is generally confined to the most recent 
year and does not cover the entire period. Thus, in our opinion, the audit 
coverage cannot be considered adequate. 

At December 31, 1954, there were 29 employees engaged in the audit activity.” 
Of this total 24 could be classified as on-the-job auditors, 11 working out of 
Washington, D. C., and the remainder in field offices at New York and San Fran- 
cisco. The latter office was established in August 1954 to perform audits in the 
western part of the United States, Alaska, and Hawaii. As indicated previously, 
another office has been established at Miami. 

We feel that all certificated carriers should be subject to an annual audit until 
such time as the integrity of basic information is established. As experience 
proves that reliance can be placed upon a carrier’s management policies and 
accounting and reporting procedures, the frequency of audit of nonsubsidized 
carriers might be reduced to every 2 years. 

The Board is also responsible for the regulation of over 50 noncertificated car- 
riers, whose accounts and records are subject to audit but are not examined be- 
cause the Board has not been able to undertake the additional workload. The 
fact that these carriers are not receiving Government support should not ex- 
clude them from audit. They are an integral part of a regulated industry, and 
the Board should be made aware of their financial stability, organizational struc- 
ture, administrative and operating practices, and accuracy in reporting financial 
and statistical data. The Board should plan the extent to which the noncertifi- 
cated carriers should be audited. 

Recommendations to the Board.—We recommend that: 

1. Air carrier audits be performed on an annual basis. 

2. The Board continue its efforts to obtain the services of additional qualified 
audit personnel necessary to accomplish an expanded scope, increased coverage, 
and reduction of the backlog of audits. 


Lack of coordination in planning, programing, and reviewing air carrier audit 
activity 

We observed a lack of long-range planning and programing of the audit work- 
load, and a failure at the Washington level to promptly review audit accomplish- 
ments and initiate necessary follow-up action. In addition, there is only a limited 
exchange of information between the Washington office and the field auditors. 
The latter have not been kept currently aware of Board orders or activities 
pertinent to the audit objectives and the uses made of audit findings. 

An adequate staff at the Washington level is needed to assume responsibil- 
ity for (1) coordinating the audit activity with other organizational units, (2) 
planning and programing the audit workload, (3) reviewing working papers 
supporting the completed audit assignments, (4) initiating follow-up action on air 
carrier practices which are not in conformance with the Board’s uniform system 
of accounts, (5) reporting audit accomplishments, (6) developing an adequate 
audit procedures manual, and (7) providing the Systems and Reports Division of 
OCAS with recommendations for proposed changes in the Board’s uniform system 
of accounts. 

Recommendation to the Board.—We recommend that a small staff be provided 
in the Washington office of the Audits Division to coordinate, plan, program, 
supervise, and review the work of the field audit staff, to attain its prime ob- 
jective of providing current and reliable information for the Board’s use. 

The Board concurs and has taken steps to provide a staff for effective central 
overall planning and administration. 


SecTion 1311 Reports 


Section 1311 of the Supplemental Appropriation Act, 1955 (68 Stat. 830), ap- 
proved August 26, 1954, requires the head of each Federal agency to report each 
year (beginning as of June 30, 1954) as to each appropriation and fund under 
the control of such agency, the amount remaining obligated but unexpended, 
and the amount remaining unobligated on June 30 of such year. The law also 
provided certain criteria as to what should be recorded as obligations. Copies 
of the required reports were to be sent to the respective chairmen of the Com- 
mittees on Appropriations of the Senate and House of Representatives, the 
Comptroller General, and the Director of the Bureau of the Budget. 


‘ a December 31, 1955, the number of employees engaged in this activity had increased 
o 49. 
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We have audited the report of appropriation balances at June 30, 1955, sub- 
mitted by the Board. Our findings with respect to each appropriation follow. 


Unliquidated 
Appropriation symbol, title, and year obligations, Uqektasted 
ne 


1351226 Salaries and expenses, 1955._...............---- So anes $343, 760 $8, 
1343226 Salaries and expenses, 1954..................-----.---- 538 382 40, 156 





In our opinion the agency’s report on these appropriations presents fairly the 
amount of funds remaining obligated but unexpended and the amount remain- 
ing unobligated at June 30, 1955. 


Appropriation symbol, title, and year 13 x 1236, payments to air carriers. 
Unexpended balance $3,362,997. 
Unliquidated obliagtions 
Unobligated balance 

The unexpended balance at June 30, 1955, $3,362,997, is stated accurately. The 
Board reported no unliquidated obligations under this appropriation on the 
theory that payments to air carriers for the fiscal years 1954 and 1955 are, in 
many cases, contingent upon the final disposition of rate cases pending before 
the Board. The Board took the position that it was impossible to state with 
accuracy, or support with documentary evidence, the amount representing un- 
liquidated obligations at June 30, 1955. However, a footnote to the Board’s 
report disclosed that an estimated amount of $4,354,511 ($991,514 more than the 
unexpended balance as of June 30, 1955) will ultimately have to be paid to the 
carriers for operations conducted by them during the fiscal years 1954 and 1955. 

It should be noted that the amount of $4,354,511 is based on estimated subsidy 
accrual forecast for budgetary purposes. The forecast includes amounts esti- 
mated to become due certain air carriers upon the establishment of final mail 
rates, net of any refunds due the Board. 

At the present time there are 20 carriers operating on temporary mail rates. 
When final rates are set by the Board, they will be made retroactive to the date 
each case was reopened. In addition, there are 16 carriers currently operating 
on final rates but which have a past period for which final rates have not been 
fixed. The establishment of final mail rates usually results in additional 
amounts due the carriers; in some instances, however, there may be refunds to 
the Government. Final mail rates can be reopened by the Board on petition 
of a carrier, the Postmaster General, or by the Board upon its own initiative. 
Thus a final rate in effect today may become an open rate tomorrow by action 
of the Board. 

We understand the necessity for forecasting events and agree that the inclu- 
sion of an amount for such events is entirely proper for budgetary purposes. 
However, for the purposes of the required report, we believe that the Board 
should have recognized and reported as unliquidated obligations all unpaid 
claims for air carrier services rendered during the fiscal year 1955 and prior. 
Further, we believe that any unpaid claims, together with the applicable pub- 
lished temporary and final mail rate orders of the Board, properly could be con- 
sidered as meeting the documentary requirements of section 1311 (a) of Pub- 
lic Law 663. 

Subject to the foregoing qualification, it is our opinion that the Civil Aeronau- 
tics Board has complied with the requirements of section 1311. 


Scope or AupIT 


The objective of our study of the Civil Aeronautics Board has been to review 
the authority, policies, and practices of the Board and their effect upon the 
Federal funds expended as mail pay, including subsidy, to certificated air carriers. 

Many man-years would be necessary to study completely and report on the 
organization, functions, and practices of the Board. Therefore in this report 
we discuss certain of the subjects which have concerned the congressional com- 
mittees in the past. 

To understand the Civil Aeronautics Act we have reviewed and studied its 
legislative history. We have also studied pertinent reports and congressional 
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hearings, including the appropriation hearings of the House and Senate for 
fiscal year 1955, the hearings on Senate bill 2647 and the related Aviation Study 
report (S. Doc. 163) by the Senate Committee on Interstate and Foreign Com- 
merce. Among other sources of information have been the Brookings Institu- 
tion report on transportation (1948), the Civil Air Policy report, Hoover Com- 
mission reports, and the report by the Investment Bankers Association of America 
on local service air transportation. 

We have studied and reported on various bills to amend the Civil Aeronautics 
Act now before the House and Senate. In addition, we prepared numerous 
replies to correspondence initiated by members of the Congress on matters pertain- 
ing to the activities of the Board, 

We have conducted a preliminary survey of the Board’s organization structure 
and operating procedures to acquaint ourselves with lines of authority and 
sources of information. We reviewed in detail the activity of the Board per- 
taining to field audits of certificated carriers. Field visits were made to obtain 
first-hand knowledge of this activity. 

Our audit included a review of the financial transactions for the fiscal years 
1954 and 1955 applicable to the appropriations for “Salaries and expenses” and 
for “Payments to air carriers.” This review was made to determine that the 
transactions resulted only from authorized activities and were in accordance 
with applicable laws and regulations. We did not make a detailed audit, but we 
examined selected transactions to the extent deemed appropriate. 

Our examination ef selected air carrier subsidy claims was made with due 
regard to the nature and volume of transactions and the effectiveness of the 
Board’s internal control. We satisfied ourselves that amounts claimed and paid 
were computed in accordance with formulas established in mail-rate orders of 
the Board. 

However, at the date of this report, we have been unable to complete our 
audit, because the validation by the Board’s field audit staff of the reported 
statistical data supporting the subsidy claims for the period beginning October 
1, 1953, was not begun until December 1954. 

A review was made of selected rate and route cases to ascertain Board policies 
and procedures, their conformance with basic legislation, and consistency of 
application, but we did not make a complete review of the activities of the rate 
and routes divisions, Bureau of Air Operations. 

Discussions were held with the Chairman of the Board, the Executive Director, 
the Secretary, the General Counsel, and various staff employees. In addition, we 
conferred locally and in the field with airline officials and other individuals 
having knowledge of and experience with the air transport industry. 

Figures contained in this report were furnished by the agency or were obtained 
from its records or other public sources without verification by us. 


APPENDIXES 
APPENDIX A 


FuNcTIoNS oF BoARD’s OFFICES AND BUREAUS 


The Executive Director, acting for and under general delegation of authority 
from the Chairman, serves as general manager of the Board’s staff, and is 
responsible for planning, supervising, and coordinating the activities of the staff. 
His offiec is the primary channel of communication between the Board and its 
staff. He provides for scheduling work in accordance with priorities estab- 
lished by him, the Board, or the Chairman and is charged with rendering periodic 
progress reports to the Board. 

The Office of the General Counsel is responsible for advising the Board and 
its staff in connection with legal phases of the agency’s regulatory activities. 
The Office represents the Board in litigation proceedings and conferences involv- 
ing legal considerations. Its other functions include (1) assistance to the Board 
in the preparation of its legislative program and in the analysis of legislation 
pertaining to the Board’s activities, (2) preparation, review, and coordination 
of economic, safety, and procedural regulations, and (3) drafting opinions, 
orders, certificates, and permits in cases where the issues warrant formal ex- 
pression of opinion by the Board, in accordance with instructions of the Board. 

The Office of Compliance is responsible for the development and execution of 
a program designed to effectuate observance of the economic provisions of the 
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Civil Aeronautics Act of 1938 and of the orders, rulings, and regulations pro- 
mulgated thereunder by the Board. In this connection, its conducts investiga- 
tions of alleged violations, obtains compliance by informal action, where pos- 
sible, and institutes and prosecutes, for the Board, civil and criminal actions to 
obtain compliance. It may, at times, represent the Board in other court pro- 
ceedings or actions. 

The Office of Congressional Liaison and Public Information is responsible for 
(1) maintaining an effective exchange of information between the agency and 
the Congress, (2) keeping the aviation industry, the press, and the general public 
advised for major actions of the Board, and (3) coordinating the formulation of 
the Board’s legislative program. 

The Office of Administration is responsible for the performance of adminis- 
trative and service functions for the Board and its staff as required by law or 
regulations, or as an essential aid to the accomplishment of work performed 
in other areas. These functions include budget, fiscal, management, procure- 
ment, personnel, publications, library, and other activities. The Office is headed 
by the Secretary of the Board, whose additional responsibilities include the 
recordation of all formal actions of the Board; the issuance and certification of 
all documents reflecting those actions; and for authenticating Board records. 

The Office of Carrier Accounts and Statistics was, until November 23, 1953, 
the Accounting and Statistics Division of the Bureau of Air Operations. It was 
generally responsible for (1) providing advice and assistance to the staff and 
operating divisions on accounting and statistical matters, (2) establishing and 
administering uniform accounting and reporting by the carriers, and (3) for 
analyzing reported data. Its functions included the auditing of carriers’ ac- 
counts and records, preparation of official statistical data for the Board and 
for other divisions as required, and the conduct of special economic surveys and 
research relating to the development and regulation of air transportaion. The 
only etfect of the November 1953 reorganization was to make the Office responsi- 
ble to the Executive Director rather than the Chief of the Bureau of Air Opera- 
tions. 

The Bureau of Air Operations may be divided into four primary functional 
eategories: rates, routes and carrier relations, international affairs, and Alaskan 
affairs. The Bureau is responsible for the economic and legal aspects of matters 
relating to the determination of service mail rates and subsidy, and the regula- 
tion of commercial rates and tariffs. It prepares for the Board’s consideration 
policy statements and program objectives; recommends action with respect to 
specific cases; prepares exhibits, analyzes data, and participates generally in 
formal and informal proceedings. The Bureau is responsible for matters re- 
lating to authorization of routes and other services consistent with the objec- 
tives of the act; it studies route patterns and makes recommendations as to 
changes and appropriate actions required. It is further responsible for aspects 
of carrier relationship matters, such as transfer of certificates, carrier agree- 
ments, stock ownership, mergers, and competition. Concerning international 
affairs, the Bureau advises the Board on positions to be taken by the United 
States on matters affecting foreign economic policy, and serves as liaison agent 
between the Board and the Department of State. It represents the Board, when 
requested, in conferences and negotiations with other countries on air trans- 
portation problems. The Bureau administers the Board regulations respecting 
the Alaskan operations, and serves as liaison between the Board on the one 
hand and the Alaskan carriers, various civic and governmental bodies, and users 
of air transportation on the other hand. 

The Bureau of Safety Regulation is responsible for developing and recom- 
mending for the Board’s consideration the adoption of new civil air regula- 
tions. (The latter are rules, regulations, and standards promulgated by the 
Board to promote safety of flight in air commerce.) The Bureau’s duties involve 
technical research on transport-type aircraft and equipment and the development 
of findings with respect to their airworthiness. The safety regulations and 
standards have application to certification of pilots, mechanics, control tower 
operators, aircraft inspection and overhaul, etc. 

The Bureau of Safety Investigation is responsible for investigating certain 
aircraft accidents, determining probable causes through public hearings or 
special studies, preparing technical analyses of the accidents, and recommending 
action to prevent recurrence and for improved safety. In addition, the Bureau 
compiles and analyzes statistics relating to accidents and hazardous conditions 
and practices, and conducts special inquiries on matters pertaining generally 
to safety in air navigation and the prevention of accidents. 
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The Bureau of Hearing Examiners is responsible for the conduct and dis- 
position of hearings and prehearing conferences in connection with formal pro- 
ceedings arising from the economic and safety regulations of the act. The hear- 
ings are held in accordance with the Administrative Procedure Act (5 U. 8S. C. 
1001). The individual examiner assigned to hear a case prepares a written re- 
port containing his findings, conclusions, and recommendations based on the 
record assembled. If accepted by the Board, the examiner’s report or decision 
becomes the basis for the Board’s opinions and orders. In any event, the report 
or decision serves as a guide to the Board. 


APPENDIx B 


Civil Aeronautics Board—Board membership since inception in 1938 


Date of 


Date of te Present term 
Name Oath of office resignation expiration will expire 


Present: 
Rizley, Ross (Chairman) 
Denny, Harmar 
Gurney, Chan 
—. Toseph P. (vice Chairman) 
Sis pee Feb. 8, 1943 
Nyrop, Donald W May 18,1951 | Oct. 31, 1952 
Rentzel, Delos Wilson_-...............- Oct. 4,1950| May 6,1951 
Adams, Russell B 
0’ Connell, TE eI sirens aennoes pan J 
Jones, Harold Armstrong 


Hinckley Robert H 
Mason, George Grant, Jr 
Noble, "Edward J 
Ryan, Oswald Dee. 31, 1954 


REGULATIONS OF THE BoarD 


The Board is responsible for the preparation and promulgation of rules and 
regulations in connection with its authority and responsibility under the act. 

The Procedural Regulations comprise the rules and principles adopted by the 
Board, pursuant to authority contained in section 205 (a) of the act, describing 
the administrative procedure by which the Board operates with respect to the 
public. Before a rule is promulgated, it generally is circulated for comment 
to all interested divisions and offices of the Board; in certain instances public 
comment is obtained from other interested parties. The regulations are pub- 
lished in the Federal Register. They may be amended, revised, or rescinded in 
whole or in part as may be required. 

The Civil Air Regulations comprise the substantive rules adopted by the Board 
relating to its safety functions. The Board may delegate to the Administrator of 
Civil Aeronautics the function of prescribing safety regulations. In any event 
there is coordination of activity in this respect between the Board and the Civil 
Aeronautics Administration. The proposed regulation or change is submitted 
to all interested parties for comment and suggestion. When agreement is reached 
= the need for and wording of the regulation it is published in the Federal 

gister. 

The Economic Regulations incorporate the substantive rules and statements 
of general policy or interpretations thereof for the guidance of the public, in 
connection with the economic regulatory functions of the Board. The regula- 
tions deal with such matters as certificates of public convenience and necessity, 
permits to foreign air carriers, transportation of mail, accounts, records, and 
reports. As in the cases of the other formal regulations, opportunity is pro- 
vided for all interested parties to offer suggestions and comments on proposed 
changes and amendments. After approval by the Board, publication is made in 
the Federal Register. 
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APpPENpDIx D 


Board estimates of subsidies accruing to air carriers for fiscal year 1956, 
ranked according to amount 








[In thousands] 
Estimated as of 
Carrier September 1954 February 1955 September 1955 





Rank | Amount | Rank | Amount 
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heidi chick a cwwaneed ca seen caaned 2,110 6 2, 001 13 1, 656 
a ic checaa ucedeminn to btbhem ceeemamard 1,917 8 1,917 10 1,744 
Ce rnsieeiches doen - 1, 890 10 1, 890 4 2, 424 
ME ihdiasécadcoccscetndscte tate 1, 887 13 1, 866 9 1, 781 
IR side onic ca eck tenn dat ab ebeuie 1, 884 ll 1, 884 5 2, 122 
SB csaks nicdatinndin abinbuiinemabiahd 1, 880 12 1, 880 7 1, 904 
SE. «2. atin doe detindanenvonshane 1,777 14 1,777 12 1, 685 
Pacific Northern-.__- sn nities acmeats Vitae ae 1, 596 15 1, 596 14 1, 622 
BI sass Shree thin dlsckc casaicanedaan 1, 492 16 1, 492 15 1, 461 
I caine cactatihdal is th ili Chetan 1, 398 18 Fae Ivenmenered (+) 

St ps tcletersasnckeconc4nthlhahie aie 1, 389 19 1, 389 16 1, 441 
WLS ha aheabiiinds ion dclonbanitataeae tll 1, 216 20 1, 216 23 743 
DI i ee rs ee ee 1, 134 21 1, 134 24 653 
TN MIN oh. ice vinkie ecnimiexn. nh teh aiaibcande 1, 103 22 1, 103 19 952 
Northern Consolidated -__.-._- diet hetithn wal 1, 078 23 985 22 750 
ING oto; oadccus ch unceecnanele 970 25 970 20 946 
a) cc he decacad hc cacndceae. <accidaae 958 24 978 26 412 
ic i Ee ee 911 26 911 17 1, 093 
Ba dungunvdtaditha Ciimat botadaanaaanae 705 28 PE Txnddcendiboxtuatess+ 
SUNS Jc octuk eee ee peli 671 27 801 18 11,051 
Ns ases civic vcs tcness casccknankD 576 29 634 29 243 
oa a ee 436 30 436 25 421 
Alaska Coastal. ...............- vincent 310 31 310 27 314 
Sa hc ee Ee ee 204 32 204 28 273 
Ritts tcl haat e anes, snnettha bashes uaa s 261 33 261 30 236 
Trans-Pacific. .........- ~— 147 35 84 31 50 
Cusrieenn Atlantis... .......-25.0--cces 125 34 125 32 49 
RSE Rs ot eee 52 36 52 33 49 
LR REN EL SR 1 37 1 34 2 








1 Continental’s subsidy estimated at September 1955 results from merged Pioneer’s routes. 


Source: Board reports entitled ‘“‘Service Mail Pay and Subsidy for United States Certificated Carriers,” 
dated September 1954, February 1955, and September 1955. 


APPENDIX E 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 3, 1956. 
B-82964 
Hon, WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

DEAR Mr. CHAIRMAN: Reference is made our letter dated April 27, 1955, con- 
taining comments and recommendations with respect to S. 308, S. 1119, and other 
bills proposing to amend the Civil Aeronautics Act of 1938. 

In that letter we expressed our wholehearted agreement with the contractual 
concept covering the payment of subsidy, as contemplated in both S. 308 and 
S. 1119, primarily for the reason that it provides a positive separation between 
rates and subsidies, and leaves the matter of compensation for the carriage of 
mail, passengers, and cargo within the Board’s ratemaking functions where it 
rightfully belongs. Furthermore, we expressed the view that, in the event such 
provision is adopted by the Congress, the element of subsidy thereafter would be 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 1429 


regarded in terms of amounts instead of rates as a matter of financial support 
for the purpose of maintaining an industry in the national interest and, hence, 
there no longer would exist the necessity for having the consideration of such 
amounts being brought within the Board's realm of a quasi-legislative judicial 
proceeding. Since the reasons underlying our support of such a concept were 
set out in detail in our report of April 27, they need not be repeated here. For 
reasons stated therein, we also expressed agreement with that portion of the 
amendment dated March 23, 1955, amending S. 1119, which provides for the 
creation of a Subsidy Administrator to be appointed by the President and to be 
administratively responsible to the Chairman of the Civil Aeronautics Board. 

We recently received an informal request from your committee counsel to sub- 
mit a draft containing a few pertinent elements which, in our opinion, should be 
embodied in the legislation as the bases for the contracts contemplated by the 
law. Accordingly, we suggest the following substitute for those portions of 
S. 308 and S. 1119 entitled “Subsidy Payments for Essential Air Transportation,” 
which propose to authorize the Civil Aeronautics Board to enter into such con- 
tracts with the subsidized air carriers, retaining, of course, the amendment 
creating the office of Subsidy Administrator. However, it is suggested that the 
latter, instead of amending section 201 of the act, be used as an introduction to 
the subsidy section of S. 308, beginning with subsection (e) at the bottom of page 
17 through paragraph (2) on page 19 of 8. 308, as follows: 


“SUBSIDY PAYMENTS FOR ESSENTIAL AIR TRANSPORTATION 


“(e) (1) There shall be a Subsidy Administrator who shall be appointed by 
the President, by and with the advice and consent of the Senate, and who shall 
receive a salary of $ per annum. The Subsidy Administrator shall be 
administratively responsible to the Chairman of the Board. 

“(2) The Subsidy Administrator shall be provided the necessary staff to enable 
him to perform the duties prescribed in this Act. In addition thereto, he shall 
have access to all information and material presently available at the Board | 
and, to the extent practicable, he shall have access to the Board’s legal counsel, 
air transportation specialists, accountants and auditors, together with the fur- 
ther authority to engage consultants whenever deemed in the public interest 
for the purpose of developing special studies relative to subsidy carrier oper- 
ations in particular and air transportation subsidy problems in general. There 
also shall be made available to the Subsidy Administrator copies of all reports 
furnished to the Board, including special and routine investigations: Provided, 
That such additional investigations may be instituted at any time found neces- 
sary to meet his particular requirements. 

“(3) The Subsidy Administrator, in conformity with the general policies of 
the Board, is empowered, upon petition of any air carrier, in the interest of 
encouraging the development of an air transport system properly adapted to 
the present and future needs of the foreign and domestic commerce of the United 
States, of the postal service, and of the national defense, to make an offer or 
offers on behalf of the United States to such air carrier to make payment in 
such amounts as are necessary to enable such air carrier, under honest, economi- 
cal, and efficient management, properly to perform the air transportation author- 
ized by any certificate or certificates of public convenience and necessity held 
by such carrier. Such offer may be accepted by the air carrier concerned by 
agreement, in the form and manner specified by the Subsidy Administrator in 
the offer, (A) to continue to furnish the air transportation to which the offer 
relates for the term thereof, and (B) when so directed to repay to the United 
States any sum which may be found due and owing the United States pursuant 
to paragraph (13) of this subsection. Such acceptance when filed with the 
Subsidy Administrator together with the offer to which it relates, shall con- 
stitute a binding contract between such carrier and the United States for the 
term specified in the offer, not less than three nor more than seven years. Pay- 
ments under this subsection shall be made out of funds appropriated to the 
Board for this purpose. Each petition filed under this subsection shall state in 
detail the amount of payments the petitioner needs in order to effect the purpose 
of this subsection, and the petitioner shall have the burden of proving such need. 

“(4) Such contract shall provide that the amount awarded shall not exceed 
a sum estimated to be necessary to enable such carrier, under honest, economical, 
and efficient management properly to perform the air transportation authorized 
by any certificate or certificates of public convenience and necessity held by 
such carriers ; and such amount shall be predicated upon the fair and reasonable 
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cost of operations incident to the type of service performed, based upon a com- 
prehensive review of all items of income and allowable expenses submitted by 
the applicant and verified by appropriate audit. 

“(5) Such contract shall clearly indicate that the payments awarded there- 
under are designed for the purpose of promoting the nation’s air transportation 
system as set forth in the Declaration of Policy of this Act, and not necessarily 
for compensation covering any particular segment of the service. In consonance 
with such policy, it shall be the duty of the Subsidy Administrator to determine 
the level of assistance to each carrier applicant, to administer the subsidy pro- 
gram and to develop all means available to reduce subsidy requirements by 
scrutinizing at all times the financial condition and operations of such carriers 
toward the end of assisting them as quickly as possible to attain self-sufficiency. 
The carrier shall at all times keep the Subsidy Administrator fully apprised 
of any and all of its proposed major changes in its financial structure, equip- 
ment, and activities which would have an effect either directly or indirectly 
upon its subsidy requirements. 

“(6) The present Economic Regulations of the Board, including any subse- 
quent amendments thereto, together with the Board’s Uniform System of 
Accounts issued thereunder, shall be complied with to the extent of their effect 
upon subsidized carriers. 

“(7) The Subsidy Administrator shall prescribe the policy with respect to 
the elements of the investment base, used and useful in the air transportation 
industry under honest, economical, and efficient management allowable for com- 
puting the rate of return. 

“(8) In computing subsidy requirements of an air carrier, profits from the 
sale of its capital assets used and useful in the air transportation industry shall 
be considered to reduce the subsidy support. Likewise, net income, 
whether in equity or otherwise, from investments of any kind, including notes, 
debentures, long-term advances or stock in subsidiaries, affiliates, associates of 
whatever classification in excess of a rate determined by the Subsidy Adminis- 
trator on the original cost of investment shall be considered as other revenue 
and applied in the reduction of the total subsidy need. 

“(9) If, in the event of a change in operations pursuant to a Board order 
which results in a decrease in a carrier’s anticipated net income, the Subsidy 
Administrator shall find, after consultation with the Board, that the subsidy 
provided in this subsection is in any respect inadequate as a result of such 
extension, he shall grant whatever additional subsidy he determines to be 
necessary for that purpose, and the contract may be amended accordingly: 
Provided, That in the event such a change in operations shall increase the 
carrier's net income there likewise shall be an appropriate reduction in the 
original contract amount. 

“(10) In the consideration of allowable expenses to subsidized carriers, the 
salaries for personal services paid to a director, officer, or employee by said 
carrier, its affiliates, subsidiary, or associates, must be approved by the Sub- 
sidy Administrator, and in no case shall such salary exceed the sum of $25,000. 
The term ‘salary’ shall include wages and allowances of compensation in any 
form for personal services. 

(11) The Subsidy Administrator shall establish, maintain and promulgate 
to the subsidized air carriers all items of expense which may not be allowed 
for subsidy payment purposes. It also shall be his duty to formulate whatever 
standards are deemed necessary respecting the various types of activities and 
related expenses incurred by such carriers under honest, economical, and efficient 
management which properly may be allowed in considering their subsidy needs. 

“(12) The amount of such subsidy shall be determined on an annual basis, 
shall encompass the overall need of the carrier in its air transportation activ- 
ities and shall be paid in periodic installments: Provided, That such carrier has 
performed services during the period originally forecast. 

“No such subsidy shall be paid until the carrier has furnished satisfactory 
evidence of its intention to follow a clear and concise capitalization and depre- 
ciation policy, including residual values of aircraft equipment and other major 
property items used and useful in the air transportation industry as prescribed 
by the Subsidy Administrator and/or the Board. 

“(13) At the end of each year during the term of the contract period, the Sub- 
sidy Administrator shall compute the amount, if any, which is due to the United 
States from the air carrier concerned in the following manner: The total pay- 
ments received by the carrier under the terms of the contract shall be added to 
all other revenues accruing to the carrier during the term of the contract. From 
this sum there shall be deducted all allowable charges and expenses under 
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the contract, including taxes, properly allocable to the performance to the trans- 
portation contracted for, including the amount found necessary to assure the 
carrier a fair return under honest, economical, and efficient management as 
determined by the Subsidy Administrator, and the remainder shall be the 
amount due from the carrier, but in no case shall such amount exceed the total 
amount of payments made under the contract. Any such repayment by an air 
carrier shall be made to the Treasurer of the United States, and shall be 
credited to appropriations made available for the purpose of this subsection. 

“(14) It shall be the duty of the Subsidy Administrator to impose such addi- 
tional special contract provisions which, in his judgment, will lead to a final 
stabilization of the subsidized carriers and adequately protect the interest of 
the United States. 

“(15) Any dispute concerning a question of fact arising under this contract 
which is not disposed of by agreement shall be decided by the Subsidy Adminis- 
trator, who shall reduce his decision to writing and mail or otherwise furnish 
a copy thereof to the carrier. Within 30 days from the date of receipt of such 
copy, the carrier may appeal by mailing or otherwise furnishing to the Subsidy 
Administrator a written appeal addressed to the Civil Aeronautics Board, and 
the decision of the Board shal) be conclusive: Provided, That if no such appeal is 
taken the decision of the Subsidy Administrator shall be final and conclusive. 
In connection with any appeal proceeding under this clause, the carrier shall 
be afforded an opportunity to be heard and to offer evidence in support of its 
appeal: Provided further, That parties to such appeal proceeding shall be 
limited to the carrier and/or its representative and the Subsidy Administrator. 

“(16) During the pendency of proceedings to determine the amount of pay- 
ment to any air carrier under this subsection, the Subsidy Administrator is 
authorized to make an advance, out of funds appropriated for the purpose of 
this subsection, to such carrier upon a showing that the need for such an advance 
is essential and urgent.” 

It will be noted from the above that payments are not limited to those carriers 
holding a certificate authorizing the transportation of mail in air transportation, 
as proposed in S. 308 and S. 1119. The reasons substantiating our recommenda- 
tion fur such omission were set forth in our letter of April 27, wherein we 
suggested that the provisions of S. 308 be amended so as not to require that a 
carrier hold a mail certificate to become eligible for subsidy payments. We 
added, however, that it should be made clear that the mere issuance of any 
type of certificate does not carry with it a bona fide right to a claim for sub- 
sidy. Furthermore, we suggested that by issuing a certificate of public con- 
venience and necessity without regard to what types of traffic are authorized 
by such certificate the Civil Aeronautics Board would have ample power to 
control carriers eligible for subsidies. 

In the aforementioned sukstitute amendment we also have omitted the phrase 
“without regard to capital gains or capital losses,” appearing in both S. 308 and 
S. 1119. In our previous repert we suggested that a capital gain, measured in 
terms of sound accounting principles, should be regarded as “other revenue” 
and, conversely, capital losses, when computed upon a reasonable basis, likewise 
should be regarded as an allowable item in the determination of elements to 
be underwritten by the Government. Also, in our suggested substitute there 
has been eliminated the phrase “one-half of the remainder, without recomputa- 
tion of income taxes, shall be the amount due from the carrier * * *,” for the 
reasons stated in our previous report. In this connection, we remain of the 
opinion that a carrier requiring Federal aid should not be permitted to retain 
any portion in excess of an amount enabling it to operate under honest, efficient, 
and economical management, particularly in view of the fact that such aid 
guarantees such carrier a fair return on its investment. 

In our opinion, by giving effect to the foregoing suggestions which, of course, 
are not all-inclusive—since it is assumed that the Administrator will incor- 
porate such special conditions as may from time to time be required—the carriers 
should be in a position to receive a sufficient amount of financial support and, at 
the same time, the Government will be protected against the possibility of 
unwarranted expenditures under the subsidy program. 

We appreciate the opportunity of furnishing these additional comments and 
recommendations, and you may be assured that we stand ready to render any 
further assistance deemed desirable by your committee. 

Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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APPENDIx F 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, May 6, 1955. 


B-120027 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Mr. CHarRMAN: Reference is made to your letter of March 18, 1955, 
requesting the comments of the General Accounting Office concerning S. 1462, 
84th Congress, 1st session, entitled “A bill to amend subsection 406 (b) of the 
Civil Aeronautics Act of 1938, as amended.” 

This bill is identical to S. 3426, introduced during the 83d Congress, 2d ses- 
sion, and our comments with respect to the former were transmitted to your 
committee in a letter dated July 23, 1954. In that letter we pointed out that 
while we had begun a study of the operations of the Civil Aeronautics Board, 
we were not then in a position to make any recommendation as to the merits 
of S. 3426. Since that time, a review has been made covering a few of the 
areas dealing specifically with those functions relating to Air Carrier Economic 
Regulations and, while such survey is far from being complete, there presently 
has been accumulated considerable information which was not available on the 
date of our last report. 

It is our opinion that this bill, like S. 3426, if enacted, will make ineffective 
the decision of the Supreme Court of the United States in the case of Civil 
Aeronautics Board vy. Arthur E. Summerfield, Postmaster General et al. (347 
U. S. 74), and, therefore, would result in an unwarranted burden upon the 
taxpayer. In that decision it was held that the Civil Aeronautics Board in 
fixing subsidy in the Chicago & Southern Airline case (now merged with Delta 
Airlines) must measure the need of a particular carrier “by the entirety of 
its operations, not by the losses of one division or department.” The Court also 
pointed out that “the wording of the Act precludes measuring ‘the need’ of the 
carrier by any other unit than the carrier as an entity,” and stated that “there 
is not discretion in the Board to disregard any portion of the revenue because 
of economic or other policy considerations.” As a result, the Board presently 
is revising its procedures, not only with respect to the Chicago & Southern Air- 
line case, but to all other earriers maintaining two or more divisions to which 
the decision applies, and has concluded that a considerable sum of money may 
inure to the benefit of the Government by virtue of the offset principal enun- 
ciated by the Court. However, in the event S. 1462 should become law such a 
recapture would not be possible, particularly in the light of section 3 of the 
bill which provides that the “foregoing amendments shall be effective as to all 
proceedings for the fixing of rates for the transportation of mail by aircraft 
pending before the Civil Aeronautics Board on or after January 1, 1955, without 
regard to the period with respect to which such rates relate.” [Italic supplied.] 

We agree with the soundness of the Court’s legal interpretation of section 406 
(b) of the act. Furthermore, in appraising the matter from an equitable and 
practical view, it is manifest that the measure of assistance rendered to any 
earrier by a “need” standard should be based upon the premise of its actual 
overall requirements rather than upon a segment of its operations. Otherwise, 
the word “need” will have lost its significance, both in the present law ana in 
the proposed amendment. It also should be observed that in administering this 
portion of the act the Board has taken the position that a carrier is entitled to 
mail pay sufficient to grant such carrier, under honest, economical, and efficient 
management a fair rate of return on its entire investment. However, by award- 
ing subsidy on a divisional basis as proposed by the amendment, a carrier could 
obtain profits far in excess of a fair return for its entire operations. 

Another objection to the proposed legislation is that by permitting subsidy on 
a divisional basis there lurks the danger of having vast sums of centrally con- 
trolled revenues and expenses allocated to or between divisions. In this connec- 
tion, attention is invited to the following pertinent statement by an official of 
one see major airlines before your committee which at the time was considering 
S. 3426: 

“Obviously a law which would permit a combined domestic-international 
operator to retain excessive domestic profits and still obtain subsidy for inter- 
national operations would offer every incentive to use methods of allocation that 
reduce the expenses and investment of the domestic operations and augment 
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those in the international operations. In saying this I am not charging fraud; 
I am simply suggesting that airline operators are human, and that where an 
exercise of judgment in one direction in ‘dividing something which is almost 
indivisible’ will make more money for their stockholders, they are likely to go 
in that direction rather than another. I am suggesting also that in my illus- 
trative case, different methods of allocation, or perhaps only a different keeping 
of the books, could easily produce figures showing that the carrier had earned 
$11 million on the domestic portion of its business and $3 million on the inter- 
national portion—rather than $14 million on the domestic and none on the 
international. Jt is too much to expect the Civil Aeronautics Board to protect 
against this. Even if a uniformly applicable allocation formula could be de- 
vised—and after 8 years none such is in sight, the Board does not keep the 
carriers’ books and cannot police the detailed day-to-day application of an allo- 
cation formula with anything like 100 percent effectiveness.” [Italic supplied.] 
(P. 93, hearings before the Committee on Interstate and Foreign Commerce, 
United States Senate, 83d Cong., 2d sess. on S. 3426.) 

We are in complete agreement with the views expressed in the above statement. 
Although they refer to a combined domestic-international operator, the prin- 
ciples apply equally to a multiple-division international carrier. Manifestly, 
by resorting to the practices referred to, not only could a small change in allo- 
cation percentages result in a shifting of substantial dollar amounts between a 
division on a final rate to others on an open rate, but the task imposed upon the 
Board’s staff in validating the amounts so shifted would be overwhelming. 

Again, in the Chicago & Southern Airline case, the Court observed that, while 
the “need” clause in section 406 (b) is not wholly at war with traditional rate- 
making functions, the application of such clause by the Board on a divisional 
basis was at war with such language. It then emphasized that the measure of 
the need is an amount of compensation necessary to carry the mail and “together 
with all other revenue of the air carrier” adequate for maintenance and develop- 
ment. This, in our opinion, is as it should be; and so long as the standard of 
assistance to a carrier is to be measured by its need—which appears still to be 
the criterion in S. 1462—such assistance should be determined upon nothing less 
than an overall basis. Otherwise, there conceivably could be imposed upon the 
Government and the taxpayers the burden of rendering financial aid where, in 
fact, no aid is required. 

In our report dated April 27, 1955, to your committee, commenting upon S. 308 
and other bills proposing to amend the Civil Aeronautics Act of 1938, we strongly 
indorsed that portion of the President’s Air Coordinating Committee report which 
recommended that all reasonable steps be taken by both the Government and 
the air industry to reduce subsidy. We also agreed with the proposition that 
there is no sound reason why air transportation, any more than any other 
industry in the Nation’s economy, should enjoy permanently the contingent 
protection against future loss that is afforded by an eligibility to seek resumed 
subsidy payments. In consonance with such a policy, it cannot be maintained 
that a point of self-sufficiency has not been reached by a carrier who, while 
having sustained losses in one or more segments of its operations, is at the 
same time realizing fair and reasonable profits in its operations as a whole. 

In the light of the foregoing, we recommend against favorable consideration 
of the bill. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


The committee will now adjourn and reassemble tomorrow morning 
at 10 o’clock when we shall hear from the following witnesses: Stuart 
Tipton, president of the Air Transport Association; Stanley Gewirtz, 
vice president and assistant to the president of the Air Transport Asso- 
ciation. 

(Thereupon, at 12:22 p. m., the subcommittee was adjourned, to re- 
convene at 10 a. m., Thursday, May 3, 1956.) 
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